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THE  LAW  OF  RAILWAYS. 


CHAPTEK  I. 


LEGAL  STATUS  OF  KAILEOADS. 


As  public  highways    ...        1 
Not  necessarily  the  work  of  cor- 
porations     ....       2 


Not  ordinarily  monopolies  in  law      3 
Legal  status  of  railroads  as  prop- 
erty      4 


1.  As  public  highways. — Although  railroads  owned  and  op- 
erated by  private  corporations  under  charters  from  the  State,  or 
under  articles  of  incorporation  gotten  up  under  general  incor- 
poration laws  providing  therefor,  and  conferring  in  either 
case  power  upon  such  organizations  to  enforce  the  right  of  emi- 
nent domam  as  a  means  of  facilitating  the  constrnction  of  their 
roads,  are  not  public  highways  within  the  ordinary  meaning  of 
the  term,'  yet  in  a  legal  sense,  they  are  public  highways  of  an  im- 
proved kind;  and  the  corporations  erecting  and  operating  them 
are  bound  to  the  State  for  the  performance  of  certain  duties  to  the 
public  wl'iich  they  are  created  to  discharge,  and  from  the  perform- 
ance of  which  they  may  not  absolve  themselves,  and  to  the  benefits 
of  which  the  public  at  large  have  a  right  on  payment  of  the 

'  Burlington  &  Mo.  R.  R.  R.  Co.  v.  laday   v.    Patterson,    5  Oregon,  177. 

Spearman,  12  Iowa,  112,  117;  Central  And    though  built  and  operated  by 

Military  Tract    R.   R.  Co.  v.  Rocka-  private  corporations,  they  are  in  one 

fellow,  17  III.  541.    They  are  quasi  sense  public  works.    They  are  for  the 

public — that  is,    to  such   an   extent  accommodation  of  the  public,  and  are 

that  the  public  interest  is  involved  in  allowed  and  protected  in  their  fran- 

their  being  rightfully  located.  There-  chises  by  the  public  law.    Inhabitants 

fore,  a  contract  to  influence  the  locar  of  Worcester  o.  Western  R.  R.  Co., 

tion  by  personal  benefit  to  the  locator  4  Met.  (Mass.)  564;  S.  C.  1  Am.  RaU- 

is   void   as    against    public    policy,  way  Cases,  350. 
HoUaday  v.  Davis,  5  Oregon,  40;  Hoi- 
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freights,  tolls    or    charges    therefor.      They    can    do    no   act 
amounting  to  a  renunciation  of  such  duties,  or  directly  tending  to 
disable  themselves  from  performing. the  same.'     In  the  language 
of  Chief  Justice  Shaw,  railroads  "  are  to  be  regarded  as  public 
works,"  intended  to  promote  public  accommodation,  and  arealike 
entitled  to  legislative  consideration  and  respect,  with  turnpikes, 
highways  and  other  public  works.   Hence  the  authority  conferred 
on  their  constructors  to  take  private  property  in  their  construc- 
tion.    The  right  to  use  them  is  secured  to  the  public;  and  an  in- 
jury to  them  is  a  public  injury,  although  they  are  constructed 
by  a  private  corporation  of  stockholders,  who  advance  their  own 
capital  for  that  purpose,  and  are  reimbursed  by  the  tolls  arising 
therefrom.     Therefore,  where  in  their  construction  interference 
with  turnpikes  or  ordinary  roads  is  unavoidable,  and  legislative 
provisions  have  been  enacted  with  reference  to  such  interference, 
"  such  construction    ought  to   be  "  had,  if  possible,  as  that  the 
powers  and  privileges  of  each  shall  be  no  further  limited  than 
may  be  necessary  to  enable  the  other  to  accomplish  the  public 
purpose  fpr  which  it  is  established." 

The  same  learned  judge,  in  "Worcester  against  the  Western 
Eailroad  Company,  re-asserting  the  same  doctrine,  says:  "It  is 


'  Olcott  V.  The  Supervisors,  16  Wall. 
678, 694;  Pierce  v.  Emery,  32  N.  H. 
484;  Beekman  v.  The  Saratoga  and 
Schenectady  R.  R.  Co.,  3  Paige,  45; 
People  V.  Kerr,  ,27  N.  Y.  188;  Blood- 
good  V.  The  Mohawk  &  Hudson  R. 
R.  Co.,  18  Wend.  | ;  New  York  &  Hai> 
lem  R.  R.  Co.  v.  Kip,  46  N.  Y.  546; 
S.  C.  7  Am.  R.,  385,  386;  Bloodgood 
V.  The  Mohawk  &  Hudson  t,.  R.  Co., 
14  Wend.  51;  S.  C.  2  Am.  R.W.  Cases, 
420;  Worcester  v.  The  Raikoad  Co.,  4 
Met.  564;  Vinal  v.  Inhabitants  of  Dor- 
chester, 7  Grray,  421;  Commonwealth 
V.  Temple,  14  Gray,  69;  Newburyport 
Turnpike  Co.  v.  The  Eastern  R.  R. 
Co.,  23  Pick.  326;  White  River  Turn- 
pike Co.  V.  Vermont  Cent.  R.  R.  Co., 
21  Vt,  590;  S.  C.  1  Am.  R.W.  Cases, 
283;  Milbum  and  others  «.  The  City 
of  Cedar  Rapids,  12  Iowa,  246,  260; 
Cook  V.  City  of  Burlington,  30  Iowa, 


94;  Enfield  Toll  Bridge  Co.  v.  The 
Hartford  &  N.  Haven  R.  R.  Co.,  17 
Conn.  40;  S.  C.  2  Am.  R.  W.  Cases, 
69;  Rathbone  d.  The  Tioga  Nav.  Co., 
2  Watts  &  Sergt.  74;  S.  C.  2  Am.  R. 
W.  Cases,  225;  Louisville,  Gin.  and 
Charleston  R.  R.  Co.  v.  Chappell, 
1  Rice,  (So.  Car.)  R.  383;  State  v. 
Rives,  5  Ired.  305;  Bonapartfi  v.  Cam- 
den &  Amboy  R.  R.  Co.,  Baldwin,  C. 
C.  R.  205;  San  Francisco,  Alameda 
&  Stockton  R.  R.  Co.  v.  Caldwell 
&  others,  31  Cal.  367;  Angell  on 
Highways,  Sec.  19;  Holladay  v.  Da- 
vis, 5  Oregon,  40;  Holladay  v.  Pat- 
terson, 5  Oregon,  177.  In  the  lan- 
guage of  Uolroyd,  J.,  they  are  pub- 
lic highways  "to  be  used  in  a  particu- 
lar mode."  The  King  v.  The  Severn 
&  Wye  Railway  Company,  1  Eng. 
Railway  Cases,  541,|543. 
'  Newburyport  Turnpike  Co.  v.  East- 
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manifest  that  the  establishment  of  that  great  thoroughfare  is  re- 
garded as  a  public  work,  established  by  public  authority,  in- 
tended for  the  public  use  and  benefit,  the  use  of  which  is  secured 
to  the  whole  community,  and  constitutes  therefore,  like  a  canal, 
turnpikeor  highway,  a  public  easement;"  that  "the  only  principle 
on  which  the  legislature  could  have  authorized  the  taking  of 
private  property  for  its  construction,  without  the  owners'  con- 
sent, is,  that  it  was  for  the  public  use  " ;  that  though  "  the  real  and 
personal  property,  necessary  to  the  establishment  and  manage- 
ment of  the  railroad  is  vested  in  the  corporation"  yet  "  it  is  in 
trust  for  the  public";  that  "  the  company  have  not  the  general 
power  of  disposal,  incident  to  the  absolute  right  of  property; 
they  are  obliged  to  use  it  in  a  particular  manner,  and  for  the 
accomplishment  of  a  well  defined  public  object  ";  and  that  "to 
some  extent,  at  least,  the  works  necessarily  incident  to  such 
public  easement  are  public  works,  and  as  such  exempted  from 
taxation."  '  The  exemption  here  referred  to  by  the  learned  jus- 
tice is  not  a  supposed  exemption  upon  general  principles,  such 
as  legally  attaches  to  public  works  erected  by  and'  belonging  to 
the  State,  but  an  exemption  specially  provided  for  in  Massachu- 
setts by  statutory  enactment. 

Street  railways,  with  cars  propelled  by  horse  power,  though 
occupying  a  part  of  a  public  highway,  are  not  in  themselves 
public  highways  within  the  meaning  of  the  ordinary  laws  regu- 
lating the  use  of  highways.  They  are  private  roads  of  their 
owners,  for  accommodation  of  the  public  and  for  the  owners' 
profit,  and  on  which  no  one  but  the  owners  may  run  a  car  or 
cars."  Their  status  differs  in  respect  to  the  degree  of  care  re- 
quired in  their  equipment  and  operation,  from  that  of  ordinary 
railroads  operated  by  steam.' 

The  same  doctrine  is  reiterated  in  still  stronger  terms  in  01- 
cott  V.  The  Supervisors,  by  the  Supreme  Court  of  the  United 

em  R.  R.  Co.,  23  Pick.  326,  1  Am.ll.  W.  Reps.  476. 

W.  Cases,  294;  Com.  v.  Wilkinson,  16  'linger  v.  Street RV.  Co.,  51  N.  T. 

Pick.  17S.  497;  same  case,  4  Am.   R'w.   Reps. 

'Inhabitants  ofWorcester  ».  The  481;  Shea  ».  Sixth  Av.  R.  R.  Co.,  62 

Western  R.  R.  Co.,  4  Met.  564;  S.  C.  N.  Y.  180;  Adolph  v.  Cent.  Park,  N. 

1  Am.  R.  W.   Cas.  850,   852;  Way-  &  E.  River  R.  R.  Co.,  83  N.  Y.  Supr. 

land  V.  County  Com'rs,  4  Gray,  500.  186,  S.  C.  43  Id.  199,  and  65  N.  Y.  554, 

'' Whitaker  v.  Eighth  Av.  R.  R.  Co.,  and  76  N.  Y.  530;  Meyer  v.  Lindeli 

51  N.  Y.  295;  same  case,  4  Am.  R.  R.  R.  Co.,  6  Mo.  App.  27. 
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States.  That  court,  in  sustaining  the  power  of  the  State  of  "Wis- 
consin to  levy  and  collect  a  tax  to  aid  in  building  a  railroad,  per 
Strong,  Justice,  says :  "■  That  railroads,  though  constructed  by 
private  corporations  and  owned  by  them,  are  public  highways, 
has  been  the  doctrine  of  nearly  all  the  courts  ever  since  such  con- 
veniences for  passage  and  transportation  have  liad  any  exist- 
ence." The  same  court,  in  that  connection,  say  the  right  of 
eminent  domain  could  not  be  exercised  by  a  private  corporation 
for  construction  of  a  railroad,  unless  taking  land  for  such  a 
purpose  by  such  an  agency  is  taking  land  for  public  use.' 

We  are  aware  that  Justice  Baldwin,  in  Burlington  and  Mis- 
souri liiver  Tiailroad  Company  against  Spearman  and  the  city  of 
Mount  Pleasant,  says:  "The  road-bed  and  depot  grounds  are 
not  held  as  an  easement  of  the  public  by  the  company  as  agents 
of  the  State."  '  Yet,  it  by  no  means  follows,  as  a  conclusion 
therefrom,  that  there  is  not  a  servitude  of  the  road  in  the  public 
at  large,  as  to  the  right  to  transportation  thereon,  upon  the  terms 
held  out  by  its  corporate  owners.  Nor  does  it  follow  that  the 
learned  justice  intended  to  negative  this  principle.  And  if  there 
is  a  right  of  servitude,  then  to  that  extent  there  is  an  easement 
in  the  public,  and  the  road  ispro  tanto  a  public  road. 

Their  status,  however,  as  to  their  so  far  coming  within  the 
character  of  roads  for  the  use  or  convenience  of  tlie  people,  or 
more  properly,  perhaps,  for  accommodation  of  the  people,  so  as 
to  justify  the  taking  of  private  property  under  the  constitution 
for  their  use,  and  as  to  whether  such  user  will  be  a  public  use,  is 
one  for  legislative,  and  not  judicial,  consideration  and  decision; 
and  when  the  legislative  department  has  settled  that  question  it 
will  not  be  disturbed  by  the  court.' 

In  Nevada,  the  ruling  is  that  railroads  are  public  improve- 
ments; although  built  by  private  corporations,  and,  so  far  as  the 
purposes  of  the  builders  are  concerned,  being  likewise  for  their 
private  emolument.  But  such  improvements  are  public  in  so 
far  that  the  public  have  a  right  to  avail  themselves  of  them  for 
transportation  and  carriage,  on  like  reasonable  terms  as  to  all. 
Hence  it  is,  as  there  held,   that  the  power  is  conferred  to  tate 

'  Olcott  V.  The  Supervisors,  16  Wall.  '  Contra  Costa  R.  R.  Co.  v.  Moss  23 
678, 694.  Cal.  323.  ' 

2 12  Iowa,  117. 
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lands  for  the  use  of  such  roads  under  the  right  of  ernvnent  domain/ 
and  that  the  public,  through  municipal  corporations,  may  right- 
fully subscribe  to  the  capital  stock  thereof j  and  issue  bonds  in 
payment  for  such  stock,  and  levy  and  collect  taxes  to  pay  the 
same  as  they  mature.' 

And  so  in  Minnesota  railroad  corporations  are  held  to  be  quasi 
of  a  public  nature,"  and  the  taking  of  land,  or  easements  over 
land,  for  a  right  of  way  for  such  roads,  is  therefore  a  taking  for 
public  use  ;  and  of  the  nature  of  the  use — that  is,  whether  pub- 
lic or  not,  the  legislature  are  the  sole  judges.  Its  determina- 
tion is  a  matter  of  legislative  concern.'  Furthermore,  the 
right  to  take  tolls  and  fares  is  a  prerogative  of  sovereignty,* 
and  can  therefore  only  be  exercised  when  granted;  and  as  a 
result  therefrom  tlie  State  may  regulate  the  same  if  there  is 
no  charter  provision   to  the   contrary." 

In  South  Carolina  it  is  held,  by  the  Supreme  Court  of  that 
state,  that  although  railroad  corporations  are  private  corporations, 
yet  they  and  their  officers,  when  incorporated  by  law  in  that  state, 
are  so  far  public  that  their  duties  and  obligations  in  reference  to 
the  allowance  of  transfer  on  their  books  of  their  capital  stock 
may  be  enforced  against  them,  and  they  may  be  compelled 
to  allow  such  transfer  to  be  made,  in  accordance  with  the 
requirements  of  their  charter  and  by-law  regulations  on  that  sub- 
ject, when  there  is  a  right  in  the  applicant  to  have  such  trans- 
fer made;  and  the  writ  of  mandamus  is  the  proper  remedy  there- 
for." But  to  maintain  the  application  there  must  have  been  a 
demand  and  refusal  of  the  right  to  make  the  transfer.'  It 
is  no  defense  against  the  allowance  of  such  transfer  that 
others  claim  adverse  interests  in  the  stock,  any  longer  than  for  a 
reasonable  time  in  which  to  allow  proceedings  to  test  the  same 
to  be  instituted." 

'  Gibson  v.  Mason,  5  Nev.  283.  "  Blake  ef  al.  v.  the  Winona  and  St. 

^  Stewart  v.  the  E.  &  W.  Transporr  Pet.  R.  R.  Co.,  19  Min.  418  ;   State  v. 

tationCo.  etals.,11  Min.372;  Davidson  the  Winona  &  St.  Pet.  R.  R.  Co.,  19 

etal.  V.  the  Comrs.  of  Ramsey  County,  Min.  434. 
18  Min.  482.  °  The  State  ex  rel.  Townsend  et  als. 

'Weir  V.   St.   Paul,  Stillwater  and  ».  Mclver,  President,  et  al.,  2  Rich. 

Taylor's  Falls  R.  R.  Co.,  18  Min.  155;  (N.  S.)  25. 

Wilkin  et  al.  v.  1st  Div.  St.  Paul   &  '  The  State  ex  rel.  Townsend  et  al. 

Pac.  R.  R.  Co.,  16  Min.  271.  v.  Mclver,  Pres.,   et  al.,  Supra. 
Pet.  R.  R.  Co.,  19  Min.  418.  ^  The  State  ex  rel.  Townsend  et  al. 

*  Blake  et  al.  v.  the   Winona  &  St.  v.  Mclver,  Pres.,    et  al.,  Supra. 
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"Where  by  law  a  railroad  is  made  a  public  highway,  whicli 
may  be  used  by  persons  owning  their  own  cars,  the  com- 
pany furnishing  the  road  and  the  motive  power,  every  owner  of  a 
car  is  in  possession  of  his  own  car,  no  matter  on  what  part  of  the 
track  it  may  happen  to  be.  It  is  not  deemed  to  be  in  possession 
of  the  company,  which  merely  furnislies  the  road  and  the  motive 
power  to  haul  the  car  over  the  track.  ITor  can  the  right  of  such 
owner  be  denied  to  have  his  car  remain  upon  the  track, 
whether  in  actual  use  or  not;  but  the  regulations  of  the  com- 
pany will  control  as  to  the  place  it  shall  occupy  whilst  not  in 
actual  use. 

'  By  the  charter  of  the  Pennsylvania  Railroad  Company, 
Pamphlet  Laws  of  1846,  323,  that  road  is  declared  a  pub- 
lic highway,  subject,  on  certain  terms,  to  the  use  of  persons  gen- 
erally owning  and  using  their  own  cars,  the  company  furnish- 
ing the  road  and  the  motive  power  for  hauling  the  cars.  An 
unused  car  on  the  road,  being  thus  in  the  possession  of  the  owner 
who  placed  it  there,  does  not  pass  to  a  purchaser  who  has 
never  reduced  it  to  corporeal  possession,  as  against  an  execu- 
tion creditor  and  levy  of  execution  thereon  against  the  vendor. 
Nor  will  the  possession  change  constructively  as  against  such 
execution  creditor  by  force  of  letters  from  the  vendor,  or  from 
the  purchaser,  or  from  both,  to  the  agent  of  the  road,  advising 
him  of  such  sale;  nor  by  virtue  of  such  letter  from  the  vendee 
to  the  agent,  requesting  him  to  take  charge  of  the  car  for  the 
vendee.  The  agent  can  not  be  made  the  bailee  thereof  so  as 
to  change  the  possession  from  vendor  to  vendee,  under  the 
circumstances  of  the  case.  There  are  none  of  the  attributes  of 
a  bailment  in  such  transaction." 

A  foreign  corporation  may  hold  lands  and  transact  business  in 
a  state  if  not  prohibited  by  the  laws;  if  not  prohibited,  the  per- 

'  Trunick  v.  Smith,  63  Perni.  S.  18.  bailment,  in  any  just  sense,  by  its  be- 

"Trunick  v.  Smith,  63  Penn.  S.  18.  ing  merely  left  on  the  siding  of  the 

In  this  case  Justice  Agnew  treats  the  railroad  company,  in  charge  of  one  of 

subject  as  follows:     "Now  can  it  be  its  servants.     It  is  not  possible  for  it 

said,  with  any  propriety,  that  such  ape-  to  be  a  bailment  of  any  species,  unless 

culiar  property  as  a  railroad  car,  hav-  it  should  be  a  deposit  without  reward, 

ing  a  qualified  right  of  possession  of  the  But  certainly  there  was  no  intention 

railroad  track,  ai^d  incapable  of  being  to  make  a  deposit  with  Wilson  (the 

taken   elsewhere,  unless  it  might  be  agent),  in  leaving  the  truck  on  the 

to  a  private  siding,  is  the  subject  of  a  siding.    Deposit,  as  a  species  of  bail- 
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missionso  to  do  is  implied  in  law  as  matter  of  comity."  And 
although  if  it  be  expressly  authorized  to  hold  lands  and  do  busi- 
ness in  a  state,  it  is  not  by  that  circumstance  alone  made  to  be 
a  domestic  corporation  of  such  state,  yet  its  legal  status  is  so 
brought  within  the  same,  while  doing  business  and  having  an 
office  therein,  as  to  be  no  longer  attachable  therein  by  foreigu  at- 
tachment." 

Thus  railroad  corporations  are  not  in  all  respects,  if  ever, 
ordinary  private  corporations,  created  only  for  pecuniary  profit 
of  its  stockholders.'  The  powers  granted  involve  great  public 
interests,  to  promote  which  is  the  chief  purpose  of  the  govern- 
ment in  providing  in  law  for  such,  incorporations.*  Liberal 
rules  of  interpretation  of  charters  are  to  be  applied  in  the  fur- 
thering of  such  public  purposes  when  apparent  to  the  courts;' 
and  railroad  corporations  are  an  exception'  to  the  rule  of  strict 
construction  of  corporate  powers,  forasmuch  as  such  corporations 
are  quasi  public,  and  area  great  public  benefit." 

Power  given  to  a  railroad  corporation  to  subscribe  in  aid  of 
the  construction  ot  lateral  roads  connecting  with  such  corporation, 
authorizes  the  loan  of  its  credit"to  such  lateral  road  in  money  or 
bonds,!  and  the  taking  mortgage  security  therefor.'  Nothing  is 
inferred,  however,  as  to  corporate  powers,  nor  can  anything  be 
granted,  which  may  conflict  with  the  sovereign  power  making 
the  grant.* 

The  case  above  cited  was  one  in  which  the  mayor  and  council 

ment,  implies  an  actual  delivery  of  468;  Dennistoun  v.  N.  T.  &  N.  H.  St. 

possession,  for  a  special  purpose,  as  E.  R.  Co.,  1  Hilt.  62;  Sprague».  Hart- 

where  tlie    owner   delivers  for    safe  ford,  P.  k  T.  R.  R.  Co.,  5  R.  I.  233. 

keeping,  or  for  carriage  to  some  per-  '  Mayor  and  Council  of  Baltimore  ». 

son  or  place.    It  is  evident  that  to  Bal.  &  Ohio  R.  R.  Co.,  21  Md.  50. 

leave  a  railroad  car  on  the  siding  is  ■'|iIayor  and  Council  of  Baltimore  ». 

not  in  itself  a  delivery.    Delivery,  in  Bal.  &  Ohio  R.  R.  Co.,  sujira. 

such  a  case,  can  only  be  constructive,  '  Mayor  and  Council  of  Baltimore  ». 

and  this  requires  something  more  to  Bal.  &  Ohio  R.  R.  jCo.,  swpra;  South 

be  done."  Wales  R'y  Co.  ».  Redmond,  10  Com. 

iPhillipsburgh  Bank  v.  The  Lacka-  B.,  N.  S.,  685. 

wanna  R.  R.  Co.,  8  Dutch.  206.  *  Mayor  and  Council  of  Baltimore®. 

'  Phillipsburgh  Bank  v.  The  Lacka-  Bait.  &  Ohio  R.  R.  Co.,  supra. 

wanna  R.  R.  Co.,  8  Dutch.  206;  State  '  Mayor  and  Council  of  Baltimore  v. 

V.  Del.,  Lack.  &  Western  R.  R.  Co.,  1  The  Bal.  &  OhioR.  R.  Co.,  21  Md.  50. 

Vroom,  473;  S.  C.  2  Id.  531  j  Bait.  &  "Mayor  and  Council  of  Baltimore  v. 

Ohio  R.  R.  Co.  V.  Gary,  28  Ohio  St.  Bal.  &  Ohio  R.  R.  Co.,  supra. 
20;  Erie  R.JR.  Co.  v.  Stringer,   32  Id. 
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of  Baltimore  filed  a  bill  in  chancery  in  behalf  of  the  city,  which 
was  a  stockholder  in  said  railroad,  to  enjoin  the  company  from 
loaning  its  credit  to  a  connecting  road,  as  a  proceeding  outside 
of,  or  in  excess  of,  its  corporate  powers  as  a  railroad  corporation. 
Thongh  a  temporary  injunction  was  granted,  it  was  finally,  on  the 
merits,  dissolved,  and  the  ruling  affirmed  on  appeal. ' 

2.  Not  necessarily  the  work  of  corporations. — There  is  no 
requirement  in  law  that  railroads  shall  be  constructed  or  op- 
erated by  corporate  bodies."  *  Any  one  or  more  natural  persons 
have  the  same  right  to  build  and  operate  a  railroad,  and  to  carry 
passengers  and  freights  thereon  for  pay,  and  to  charge,  and 
enforce  collection  of,  passage-money  and  tolls  therefor,  that 
they  have  to  run  a  stage  coach  or  a  wagon  for  accommodation  of 
the  public,  or  to  build  and  run  a  mill,  or  a  boat,  or  to  engage  in 
any  other  business,  and  to  charge  and  collect  compensation  for 
the  services  rendered;  and  may  regulate  and  fix  their  own  prices, 
rates  and  tolls,  in  the  same  manner  as  common  carriers  ordinarily 
may.  If  in  so  doing  they  hold  themselves  out  to  the  public  as 
common  carriers,  they  will  be  deemed  such  in  law,  and  will  be 
subject  to  the  law  of  common  carriers  as  to  the  rights  and  obliga- 
tions of  themselves  and  the  public  in  reference  to  their  business 
transactions  as  such.' 

True  it  is  that  they  will  not  be  able  to  enforce  the  right  of 
eminent  domain,  so  as  to  obtain  the  right  of  way  otherwise  than 
by  purchase,  without  a  law  to  ^hat  effect;  but  neither  can  a  corpor- 
ate body,  in  the  absence  of  a  law  authorizing  them  so  to  do.  In 
this  respect  there  would  be  a  legal  difficulty,  but  not  an  insur- 
mountable one;  for  the  right  of  way  would  be  the  subject-matter 
of  bargain  and  sale,  as  other  interests  are,  and  after  all,  might  not 

'21Md.  92,  93."                         '  '_-  may    doubtless  build,  -with  his  own 

2  Bank  of  Middlebury  v.  EdgertoH,'  money  and  on  his  own  ground,  he  buy- 

30  Vt.   182;    Junction  R.  R.  Co.   ».  ing  the  right  of  way,  a  railroad  for  his 

Ruggles,    7  Ohio   St.  1,   7;    Bards-  own  private  use,   or  for  serving  the 

town  &  Louisville  R.  R.  Co.  v.  Met-  public,  yet  he  can  not  take  by  trans- 

calfe,    4  Met.  (Ky.)  205,  208;  Brand  fer  from  a  railroad  corporation    the 

V.  Hammersmith  &  C.  R'y  Co.,  Law  charter  right  so  to  do,  and  to  invade 

Rep.  2  Q.  B.   223,    Law  Rep.  4  H.  the  premises  of    others.     Stewart  & 

L.  171.   Non-residents  may  be  corpo-  Foltz's  Appeal,  56  Penn.  St.  413;  and 

rators.  Cent.  R'y  Co.  v.  Penn.  R'y  Co.,  see  also,  further,  title  Injunction! 

•  4  Stew.  (N.  J.)  475;  S.  C.  5  M.  755.  ^  g^nk  of  Middlebury  e.  Edgerton, 

*  But,  although   a  private  person  30  Vt.  182. 
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in  most  cases  cost  more  than  by  fair  valuation.  A  much  greater 
impracticability  would  be  found  in  the  want  of  perpetuity,  oc- 
casioned by  the  constantly  occurring  death  of  parties  in  interest, 
and  in  the  inability  of  an  unincorporated  few  to  raise  or 
command  means  to  perform  such  extensive  works,  both  of  which 
are  obviated  by  corporate  organization.  Hence  it  is,  that  though 
the  legal  right  exists  in  individuals  to  build  and  carry  on  such 
works  for  accommodation  of  the  public,  yet  they  are,  and  from 
the  nature  of  things  must  be,  almost  universally  the  fruits  of  a 
combination  of  capital,  in  the  control  of  an  artificial  or  legal  body, 
created  by  corporate  organization. 

3.  Not  ordinarily  monopolies  in  law. — Eailroads  constructed 
and  operated  by  mere  permission  of  the  law,  whether  such  per- 
mission be  expressed  or  implied,  are  not  legal  monopolies.  To 
render  them  such  there  must  be  an  exclusive  privilege  conferred 
upon  them  of  conducting  that  particular  business  for  pay  be- 
tween the  particular  points  or  places  of  terminus,  and  intermedi- 
ate places — such  as  will  prevent  all  other  persons,  corporate  or 
natural,  from  there  carrying  on  tlie  same  business  for  compensa- 
tion or  tolls.*  That  they  may  become  monopolies  in.  point  of 
fact,  however,  by  offering  superior  accommodations  or  facilities 
to  the  public,  or  in  the  absence  of  a  competing  line  or  lines,  re- 
sults from  the  very  nature  of  enterprises  gotten  up,  or  engaged 
in,  looking  to  support  from  public  patronage. 

4.  Legal  status  of  railroads  as  property. — Whether  we  re- 
gard the  structures  of  railroads  which  are  permanent  fixtures 
upon  the  soil,  and  their  rolling  stock  and  required  appliances 
for  operating  them,  as  an  entirety,  or  not,  yet  according  to  the 
most  approved  definition,  the  road-beds,  ties,  rails,  turnouts,  de- 
pots, depot-houses  or  station-houses,  water-tanks,  and  all  other 
fixtures,  come  within  the  definition  ot  real  property,  and  are  to 
be  regarded  as  such;  for  lands  comprehend  all  things.of  a  per- 
manent and  substantial  nature,  and  things  real  usually  consist 
of  lands,  tenements  or  hereditaments.  Thus  real  property 
or  lands  legally  include  all  houses  and  other  buildings  and  struct- 

■  Pluladelphia  &  Trenton  R.  R.  Co.,  ville  &  Portland  R.  R.  Go.    v.  The 

eWhart.  46;  Stormfeltz  u.  The  Manor  .  Louisville  City  R.  W.   Co.,  2  Duvall 

Turnpike,  13  Penn.  St.,  (1  Harris,)  555;  (Ky.)  175;  7th  Bac.  Abt.,Bouvier's Ed., 

Mohawk  Bridge  Co.  ».  Utica  &  Schen.  22. 
R.  R.  Co.,  6  Paige,  Ch.  R.  555;  Louis- 
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nres  thereon  erected  or  situated.'  And  the  ruling  is  that  the 
rolling  stock  and  appliances  of  the  company,  for  tlie  time  being 
belonging  to,  in  use  upon,  and  essential  to  the  working  of  the 
road,  although  movable  in  fact,  are  not  so  as  regards  the  ordi- 
nary distinction  between  real  and  personal  property.  They  are  a 
part  of  the  structure,  as  fixtures  thereof,  and  are  to  be  regarded  as 
part  of  the  realty ;  more  especially  so,  when  necessary  to  secure 
the  rights  of  lien  creditors.'  Just  as  is  the  water  that,  for  the  time 
being,  flows  through  and  turns  the  machinery  of  a  permanent 
mill,  a  part  of  the  realty,  by  being  a  part  of  the  locus 
in  quo;  and  as  are  the  doors  of  houses,  and  gates  of  farm  en- 
closures, which  are  movable,  to  open  and  shut,  for  that  is  their 
function,  and  hanging  on,  and  capable  of  being  slipped  off  of 
hinges,  are  part  of  the  realty,  until  removed  therefrom  with  in- 
tent to  their  actual  severance,  without  expectation  of  their  re- 
turn." The  question  of  permanency  of  a  railroad  is  one  partly 
of  law  and  partly  of  fact,  and  is  mainly  dependent  on  the  inten- 
tion of  the  builders  and  the  object  of  the  erection,  and  as  such 
is  matter  for  decision  of  a  jury,  in  jury  cases,  or  for  the  court 
or  chancellor,  in  cases  determinable  by  the  court.  As,  for  in- 
stance, whether  the  structure  be  of  a  permanent  main  line,  or 
side  branches  for  temporary  purposes." 

Whilst  there  is  no  doubt  abont  the  road  structure  itself,  and 
permanent  erections,  houses  and  attachments,  being  real  property, 
and  whilst  in  the  United  States  courts  the  ruling  is  the  same  in 
regard  to  rolling  stock  belonging  to  and  used  thereon,  there  is  at 
the  same  time  much  diversity  of  rulings  in  the  state  courts  as 
to  the  character  of  the  rolling  stock  and  appliances,  but  with  a 

'  2nd  Blac,   Chap.  2,  pp.  17,  18;  burg,  Port  Wayne  &  Chicago  R.  R. 

1  Washb.  on  Real  property,  p.  3;  Van  Co.,  3  Phil.  Rep.   173;    Youngman  v. 

Keuren    and   wife    v.    Cent.     R.    R.  Elmira  &  Williamsport  R.  R.  Co.,  65 

Co.,   38  N.  J.  165;  S.  C.  13  Am.  R.  Penn.  St.,  278;    Douglass  v.  Cline,  12 

W-  R-  43.  Bush,  (K'y)  608;  Phillips  v.  Winslow, 

1  Minnesota     Co.     v.      St.     Paul  18  B.  Mon.  (K'y)  431. 

Co.,  2  Wall.  609;  Palmer  v.  Forbes,  23  2  Van  Keuren  and  wife  v  Cent  R  R 

111.  oOl,  302;  Ooe  B.McBrown,  22  Ind.  of  N.  Jersey,   38  N.  J   I65.  S  C    13 

252;  Parmer's  Loan  &  Trust  Co.  ».  R.  ^^    r  \y  jjens  43            '     "     • 

R.  Co.,  3  Dill.  412;  Washburn  on  Real  ■      ■      ■      y  ■      ■ 
Property,  Vol.   1,   3;    Covey  v.  Pitts- 
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decided  preponderance  of  authorities  that  it  is  regarded  as  per- 
sonal property  when  not  influenced  by  statutory  enactments.  Of 
these  latter,  the  case  of  Williamson,  trustee,  v.  Ifew  Jersey 
Southern  Railroad  Company  and  others,  decided  in  March,  1878, 
may  be  considered  a  leading  and  representative  case.' 

'  29  New  Jersey  Chancery,  311.    Same  case  15  Am.  R.  W.  Reps.  572. 
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1.  Its  emanation  and  legal  character. — In  treating  of  tliat 
class  of  corporations  aggregate  known  as  railroad  corporations, 
the  first  subject  of  consideration  is  tlie  charter.  It  is  the  life  of 
the  corporation ;  without  it,  there  is  no  corporate  entity.  *  If 
that  be  taken  away,  then  for  all  practical  purposes  the  corpora- 
tion is  dead."  It  emanates  from  the  sovereign  power  of  the  state, 
and  is  the  source  through  which  is  granted  the  corporate  fran- 
chise,' that  is,  the  right  to  become  a  corporation.'  It  desig- 
nates the  name  and  purposes  of  the  intended  corporate  body, 
and  the  sphere  of  action  thereof  is  thereby  limited  to  such  pur- 
poses, and  to  the  use  of  that  name.*  Thus  the  charter  be- 
ing the  foundation  and  source  of  the  corporate  entity,"  it  results 


12  Kent,  276,  (2  Ed.);  Bac.  Abt., 
Title  Corporation,  (D.)  445. 
2  Kent,  309,  (2  Ed.) 

3 2  Kent,  276,(2  Ed.);  Buf.  & N.  York 
R.  R.  Co.  V.  Brainard,  9  N.  Y.  100, 
110;  Bac.  Abt.,  Corporation,  (B.)  & 
(D.)  445. 

j  * 2  Kent,  298,  299,  (2  Ed.);  Head  & 
Amory  v.  Providence  Insurance  Co., 
2  Cranch,  127;  Beaty  v.  The  Lessee  of 
Knowler,  4  Pet.  152;  The  State  o. 


Stebbins,  1  Stew.  (Ala.)  299;  N.  Y. 
Firemen  Ins.  Co.  v.  Ely,  5  Conn. 
60;  Bac.  Abt.,  Corporation,  (D)  445; 
Broughton  ».  Water  Works  Co.,  3 
Barn.  &  Aid.  1. 

'Micou  et  al.  v.  The  Tallassee 
BridgeCo.,  47  Ala.  652,  656;  Gates  v. 
McDaniel  et  al.,  2  Stew.  211 ;  Bridge 
Proprietors  v.  Hoboken  Co.,  1  Wall. 
146;  Hoagland  v.  Cin.  &  Ft.  Wayne  R. 
R.  Co.,  18  Ind.  452.  And  if  an  existing 
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therefrom  that  the  first  step  to  be  taken  toward  the  "creation  of 
a  corporation  aggregate  is  the  obtaining  of  the  charter,  if  to  be 
a  special  one;  but  if  the  proceeding  is  where  there  is  a  general 
incorporation  law,  then  the  first  step  is  for  the  intended  cor- 
porators to  bring  themselves,  by  proper  articles  of  association,, 
within  the  very  terms  and  requirements  of  that  law,  which  then 
becomes,  with  their  articles  of  association,  as  we  shall  hereafter 
more  fully  see,  their  corporate  charter. 

Whether  the  charter  be  a  special  one,  or  one  perfected  under 
a  general  incorporation  law,  it  is,  wlien  accepted,  a  contract  be- 
tween the  state  and  those  investing  their  means  in  faith  ther^ofj 
that  may  not  by  any  state  law  be  impaired.  Therefore  an  act 
of  assembly  substantially  enlarging  the  charter  obligations,  or 
diminishing  charter  rights  or  privileges,  of  a  railroad  corpora- 
tion, is  not  binding  upon  the  company  (unless  accepted  or  con- 
sented to  by  them),  if  the  original  charter  be  not  in  terms  sub- 
ject to^  amendment  or  modification  by  law  in  respect   thereof.' 


railroad  corporation,  organized  and 
operated  under  a  charter  emanating 
from  a  general  incorporation  law,  liave 
conferred  on  it  by  a  special  act  of  as- 
sembly tbe  right  to  extend  its  road 
further  by  a  defined  route,  it  is  then 
regarded  as  to  such  extension  as  ope- 
rating under  a  special  charter,  and 
with  power  to  acquire  lands  required 
therefor.  Application  of  Prospect 
Park  Co.  to  acquire  lands,  67  N.  Y. 
371;  S.  C.  15  Am.  R.  W.  Reps.  102. 
And  see  Wallace  v.  Loomis,  97  U.  S. 
146. 

1  State  of  Maryland  v.  The  Balli- 
more  &  Ohio  R.  R.  Co.,  3  How.  534; 
S.  C.  1  Am.  R.  W.  Ca9.  1,  20;  Dart- 
mouth College  V.  Woodward  and 
others,  4  Wheat.  578;  Fletcher  t).  Peck, 
6  Cranch,  87;  Gordon  v.  Appeal  Tax 
Ct.,  3  How.  146;  In  re  McElrath,  2 
Dillon,  C.  C.  R.  460;  Wilmington 
R.  R.  Co.  V.  Reid,  13  Wall.  264;  Far- 
rington  v.  State  of  Tenn.,  95  U.  S.  679; 
Stone  V.  State  of  Miss.,  101  U.  S.  814; 
City  of  Louisville  ».  The  University  of 
Louisville,  15  B.  Hon.  642;  Gregory's 


Executrix  v.  The  Trustees  of  Shelby 
College,  2  Met.  (Ky  )  598,  Hamilton  v. 
Keith  and  others,  5  Bush,  (Ky.)  458; 
S.  C.  1  Withrow's  Corp.  Cas  549;  The 
Hartford  &  New  Haven  Railway  Co.  v. 
Croswell,  5  Hill,  383;  Livingston  ». 
Lynch,  4  John.  Ch.  R.  573,  Boston  & 
Lowell  R.  R.  Co.  v.  The  Salem  &  Low- 
ell R.  R.  Co.,  2  Gray,  1.  People  v. 
Bond,  10  Cal.  570;  Ala.  &  Florida 
R.  R.  Co.  V.  Burkett,  46  Ala.  569; 
Micou  and  others  v.  The  Tallassee 
Bridge  Co.,  47  Ala.  652;  Daughdrill 
V.  Ala.  Life  Ins.  &  Trust  Co.,  31 
Ala.  91;  (nor  can,  the  same  be  im- 
paired by  the  making  of  a  new  con- 
stitution by  any  state.  The  inhibition 
is  on  the  states,  not  merely  on  the  leg- 
islatures thereof  •  Ala.  &  Flor.  R.  R.Co. 
V.  Burkett,  46  Ala.  569,  578);  State  ex 
rel.  etc.  v.  County  Court  of  Sullivan 
County,  51  Mo.  522;  St.  L  ouis  R.  R. 
Co.  V.  N.W.  St.  Louis  R.  W.  Co  ,  69 
Mo.  65;  The  State  v.  Noyes,  47 
Maine,  189;  Commonwealth  ».  Pitts- 
burg &  Connellsville  R.  R.  Co.,  58 
Penn.  St.  26;  Smead  v..  The  Indian- 
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And  it  need  not  be  a  contract  in  terms  in  order  to  have  sucli 
binding' effect.' 

In  the  leading  case  cited  from  3d  Howard,  the  United 
States  Supreme  Court,  Taney,  C.  J.,  use  the  following 
language  in  reference'  to  legislative  interference  with  such 
rights:  "  It  is  true  that  the  act  of  1835,  which  changed  in  some 
important  particulars  the  obligations  imposed  by  the  original 
charter,  would  not  have  been  binding  on  the  company  without 
its  consent;  and  the  first  section,  therefore,  contains  a  provision 
requiring  the  consent  of  the  company  in  order  to  give  it 
validity." ' 

But  notwithstanding  this  general  principle  as  to  alterations 
of  a  general  character,  and  of  so  radical  a  nature  as  to  materially 
change  the  enterprise,  yet  alterations  may  be  made,  by  procure- 
ment of  the  company,  of  a  formal  character,  or  clearly  for  the 
advancement  and  benefit  of  the  enterprise,  and  to  facilitate  the 
work,  without  working  a  release  of  subscribers  to  the  capital 
stock.' 

In  the  case  of  Hamilton  v.  Keith  and  others,*  cited  in  the  pre- 
ceding section,  the  Supreme  Court  of  Kentucky,  Williams,  Ch.  J.^ 
lay  down  the  doctrine  in  the  following  terms:  "Charters  and 
amendments  thereto,  granted  by  the  legislature  and  accepted  by 
the  stockholders,  and  by  virtue  and  on  the  faith  of  which  their 
means  are  invested  in  the  enterprise,  constitute  a  contract  between 
the  sovereign  public  power  and  the  individual  stockholders,  pro- 
tected by  the  inhibition  found  in  paragraph  1,  Sec.  10,  article 
1,  United  States  Constitution,  that  no  State  shall  pass  any  '  law 
impairing  the  obligation  of  contracts/  also  found  in  section  20, 
article  13,  of  the  new  constitution  of  Kentucky,  being  a  part  of 

apolis,  Pittsburg  &  Cleveland  R.  R.  state  must  clearly  appear.    Newton  v. 
Co.,  H  Ind.  104;  The  State,  on  Infor-  Comrs.,  100  U.  S.  548. 
mation  etc.,  v.  Dawson  and    others,  =  State  of  Maryland  v.  The  Balti- 
22  Ind.  272;  (and  the  adoption  of  a  more  &  Ohio  R.  R.  Co.,  3  How.  584; 
new  state  constitution  will  not  aifect  S.  C.  1  Am.  R.  W.  Cas.  1, 20. 
it.    See  last  case  above  cited);    Neu-  '  Hartford  &  New  Haven  R.  R.  Co. 
stadt  and  others  v.  111.  Cent.  R.  R.  v.  Croswell,  5  Hill,  383;  Gray  v.  Mo- 
Co.,  81  111.  484;  nongahela  Nav.  Co.,  2  Watts  &  Sergt. 
•  State  of  New  Jersey  v.  Yard,  95  156;  post,  subdn.  8. 
,  U.  S.  104.    But  in  a  matter  of  pub-  '5  Bush,  458;  S.  C.  1  Withrow's 
lie  concern  the  intention  to  bind  the  Corp.  Cas.  549. 
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the  bill  of  rights:  '  That  no  expostfaoto  law,  nor  any  law  im- 
pavrvng  oontracts,  shall  be  made.'  It  has  long  since,  by  an  un- 
broken current  of  decisions  of  the  Supreme  Court  of  the  United 
States,  been  determined  that  such  charters  are  contracts  within 
the  meaning  of  the  United  States  Constitution,  and  withdrawn 
thereby  from  any  impairment  by  state  legislation,  beginning 
with  that  able,  searching,  exhaustive  and  unanswerable  opinion 
of  Chief  Justice  Marshall,  in  Dartmouth  College  v.  Woodward  'et 
al.,  and  continued  through  Fletcher  v.  Peck,  and  Gordon  v.  Ap- 
peal Tax." 

The  case  cited  from  5th  of  Hill  was  one  brought  to  recover  a 
subscription  to  the  capital  stock  of  the  Hartford  and  N'ew  Haven 
Railroad  Company.  The  original  charter  was  for  a  road  from 
Hartford  to  the  city  of  New  Haven.  To  this  enterprise  the  de- 
fendant had  sxibscribed  for  ten  shares.  After  the  making  of  such 
subscription  the  company  procured  an  amendment  to  their  char- 
ter, superadding  to  the  original  object  a  line  of  water  communi- 
cation by  means  of  steamboats,  not  included  in  or  contemplated 
by  the  original  charter.  The  court  held,  Nelson,  C.  J., 
that  so  radical  a  change  of  purpose  released  the  subscriptions 
made  to  the  original  enterprise,  and  that  a  recovery  could  not  be 
had  against  the  defendant.  The  court  say:  "  It  is  most  obvious, 
if  incorporated  companies  can  succeed  in  establishing  this  sort 
of  absolute  control  over  the  original  contract  entered  into  with 
them  by  the  several  corporators,  there  is  no  limit  to  which  it  may 
not  be  carried  short  of  that  which  defines  the  boundary  of  legis- 
lative authority.  The  proposition  is  too  monstrous  to  be  enter- 
tained for  a  moment.     Corporations  possess  no  such  powers." ' 

Such  charter  contracts  are  governed  and  construed  by  the  laws 
in  force  upon  the  subject  at  the  time  of  their  enactment.' 

In  the  case  cited  from  47  Alabama  the  SupremeCourt  of  that 
state  re-assert  very  many  of  the  authorities,  commencing  with 
the  Dartmouth  College  case  above  cited  (4  Wheat.  629),  and 
reaffirming  the  same,  say,  in  reference  to  the  case  then  under  con- 

'  Hartford  &  New  Haven  R.  E.  Co.  "  Micou  and  others  v.  The  Tallae- 

V.  Croswell,  5  Hill,  383;    Middlesex  see  Bridge  Co.,  47.  Ala.  652,  656;  Von 

Turnpike  Corp.    v.    Locke,  8  Mass.  Hoffman  v.  City  of  Quincy,  4   Wall. 

268;    Indiajia   &   Ebensb.    Turnpike  535, 550;  Ala.  &  Flor.  R.  R.  Co.  v. 

Co.  V.  Phillips,  2  Penrose  &  Watts,  Burkett,  46  Ala.  569. 
184. 
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sideration,  "  This  contract,  like  all  other  contracts,  includes  the 
laws  defining  its  stipulations  at  the  time  it  is  entered  into,"  and 
then  add,  that  "the  legislature  can  not  alter  or  impair  such  a 
contract  without  the  consent  of  the  corporators,  unless  this  power 
was  reserved  at  the  time  it  was  made: — Const.  U.  S.,  Art.  1, 
§  10,  CI.  1;  Paschall's  Const.  U.  S.,  pp.  153,  155,  156,  and  cases 
there  cited." 

•At  tlie  time  of  incorporating  the  Tallassee  Bridge  Com- 
pany there  was  a  statute  in  force  in  Alabama  forbidding 
the  establishing  of  any  toll  bridge  within  three  miles  of  one 
already  erected;  and  the  question  involved  in  the  case  here  cited 
from  47  Ala.  was  the  riglit  to  establish  such  additional  bridge 
within  the  prohibited  limits.  The  court  held  that  the  legisla- 
ture could  not  confer  authority  by  subsequent  grant  for  the 
erection  of  such  second  bridge,  and  say:  "This  being  the  law,  it 
follows  that  the  legislature  could  not  give  authority  to  set  up  a 
second  toll  bridge  witliin  the  prohibited  distance  of  three  miles 
from  the  one  already  established." ' 

The  same  view  is  taken  of  this  question  by  the  Supreme  Court 
of  Alabama,  Walker,  Justice,  in  the  case  of  Daughdrill  v.  Ala- 
bama Life  Insurance  &  Trust  Company,  wherein  the  court  say: 
"  This  court  expressed  the  same  idea  in  the  old  case  of  Aldridge 
V.  The  Tuscumbia  K.  R.  Co.,  2  Stewart  &  Por.  211:  '  Whenever 
the  state  grants  a  charter  of  incorporation,  it  is  always  presumed 
that  she  receives  for  it  some  equivalent;  that  the  grant  is  not 
without  a  quid  pro  quo^  "  They  refer  also  to  the  DartmoutI  i  Col- 
lege case,  4  Wheat.  637;  Toledo  Bank  v.  Bond,  1  Ohio  S.  R.  622, 
642;  Dale  v.  Govr.,  3  Stew.  387;  and  1  Domat  on  Civil  Lawj  566. 
The  same  court  then  say  that  the  principle  upon  which  the 
bestowment  of  those  privileges  is  harmonized  with  the  constitu- 
tion is,  that  they  are  the  result  of  contract  between  the  corpora- 
tion and  the  state.' 

A  charter  is  not  only  a  contract  between  the  corporation  and 
the  state,  but  also  between  the  several  corporators  and  stock- 
holders themselves,  no  one  or  more  of  whom  have  any  ri^ht  to 
alter  or  change  the  nature  thereof  without  the  consent  of  the 

•  47  Ala.  656.  (Citing  Gates  v.  Mo-      Bridge  Proprietors  v.  Hoboken  Co    1 
Daniel  et  al.,  2  Stew.  211;  Harrell  &      "Wall.  146.) 
Croft  V.  Ellsworth  et  al.,  17  Ala.  576 j         >31  Ala.  98,  99. 
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others,  except  as  may  bo  provided  for  in  the  charter  itself.  The 
legislature  may  not  alter  the  same  materially  without  consent 
of  the  corporation,  if  not  allowed  so  to  do  by  the  charter;  and 
the  corporation  itself,  in  the  absence  of  such  authority,  can  not 
bind  its  members  to  an  acceptance  of  such  unauthorized  altera- 
tion or  amendment  fundamentally  changino;  the  character  or 
nature  of  the  enterprise,  or  sell  the  road  against  the  will  of  a 
stockholder,  so  as  to  carry  his  interest.'  But  the  corporation  may 
accept  amendments  when  consistent  with  the  original  object  and 
terms  of  the  organization.' 

The  Court  of  Appeals  of  'New  York  hold,  that  a  grant  of 
a  franchise  for  a  street  railway,  to  erect  a  railroad  and  run 
cars  in  certain  streets  of  New  York  City,  confers  such  a  right 
upon  the  company,  in  the  nature  of  a  contract,  to  the  benefit  of 
the  grant,  as  precludes  the  city  council  from  levying  a  license 
tax,  by  ordinance,  upon  the  company,  for  the  enjoyment  of  the 
privilege.  The  right  to  have  and  to  operate  its  road  in  the  des- 
ignated streets  was  complete  in  the  company  by  force  of  the 
grant,  subject  only  to  police  regulations;  and  the  ordinance 
assuming  to  enforce  the  paj'ment  of  a  license  was  not  such,  but 
was  a  mere  arbitrary  and  unauthorized  moneyed  imposition,  and 
therefore  was  void.' 

So  if  the  incorporators  proceed  by  articles  of  association,  un- 
der a  general  incorporation  law,  and  in  actual  conformity  to 
such  law.  In  such  case  the  general  law  enters  into  the  act  or 
articles  of  incorporation,  and  is,  to  the  extent  thereof,  and  of  the 
provisions  of  the  articles  conforming  thereto,  a  contract  between 
the  corporators  and  the  state,  that  can  only  be  amended,  altered 
or  infringed  upon  by  the  state  to  the  extent  expressly  allowed 
by  the  general  law  under  which  the  organization  is  made;  for 
in  such  case  the  general  law  is  an  act  of  incorporation  as  to  all 

■New    Orleans,    Jackson  &  Great  R.  Co.,  33  N.  T.  (6  Tiffany)  42;  City 

Northern   R.    R.  Co.  v.    Harris,  27  of  Troy ».   Lansingburgh  R.  R.  Co., 

Miss.  .517.  49  N.  Y.  657;  Peoples  R.  R.  Co.  v. 

*  New  Orleans,   Jackson  &    Great  Memphis  R.  R.  Co.,  10  Wall.  .38;  City 

Northern  R.    R.  Co.   v.  Harris,   27  of  Phil.  v.  Lombard  &  South  Sts.  Pass. 

Miss.  517;  Mobile  and  Montgomery  Ry.  Co.,  3   Grant,  403.    Such  license 

R.  R.  Co.  I'.  Steiner,  61  Ala.  559.  being  illegal,  any  penalty  imposed  for 

^  Mayor  &c.  of  New  York  v.  The  its  non-payment  is  also  illegal,  and  is 

Second  Avenue  R.  R.  Co.,  32  N.  Y.  (5  not  a  police  regulation,  but  is  a  mere 

Tiffany)  261 ;  Same  v.  Third  Avenue  R.  unauthorized  moneyed  imposition :  lb. 
2                        V 
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who  brinw  themselves  within  its  terms,  and  the  obli,^ation  of 
tlie  statute  to  protect  their  vested  rights  and  interests  created 
upon  the  faith  of  such  general  law  is  the  same  as  if  incorpor- 
ated by  special  enactment.' 

The  constitution  of  California  declares,  that  "  corporations 
may  be  formed  under  general  laws,  but  shall  not  be  created  by 
special  act  except  for  municipal  purposes.  All  general  laws  and 
special  acts  passed  pursuant  to  this  section  may  be  altered  from 
time  to  time,  or  repealed."  "  Under  such  provisions  of  a  consti- 
tution, corporations  must  not  only  be  created  and  formed  under 
general  laws,  but  their  powers,  rights,  duties  and  obligations 
must  be  prescribed,  conferred  and  imposed  by  the  same  general 
laws,  and  can  not  be  by  special  enactment.'  Under  the  old 
system  of  special  grants  of  charters  excessive  evils  resulted  to 
the  community.  Extraordinary  privileges  and  monopolies,  with 
oppressive  powers,  were  conferred  on  some  and  denied  to  others. 
To  guard  against  such  evils  and  discriminations  these  restric- 
tions against  private  legislation  for  the  creation  of  corporations 
were  provided.*  And  when  corporations  are  tlius  formed  under 
general  laws  they  can  only  derive  their  powers  from  such  gen- 
eral laws,  and  not  from  special  enactments.'  Upon  this  theory 
all  private  corporations  will  stand  upon  an  equal  footing,  enjoy 
the  same  rights  and  bear  the  same  burdens;  and  these  can  not  be 
diminished  or  increased  except  by  general  laws,  uniform  in  action 
on,  and  in  applicability  to,  all.' 

2.     Acceptance    thereof. — The   enactment    of   a  legislative 

'  Hoagland  v.  Cin.  &  Port  Wayne  laying  out  of  an  avenue,  and  for  the 
R.  R.  Co.;  18  Ind  452,  Buf.  &  N.  construction  therein  of  a  track  by  an 
York  R.  R  Co.  v.  Bminard,  9  N.  existing  railroad  formed  under  a  gen- 
York,  100,  110;  Woolfolk  V  The  eral  railroad  act,  is  to  be  construed  as  a 
State,  10  Ind.  532.  special  chartei  so  far  as  it  is  incon=ist- 

'  San  Francisco  v.  The  Spring  Val-  ent  with  the  general  act.     Applica- 

ley  Water  Works,  48  Cal.  493.  tioa  of  Prospect  Park  &  Coney  Island 

*  San  Francisco  v.  The  Spring  Val-  R.  R.  Co  ,  67  N.  Y  ,  371,  15  Am.  Ry. 
leyWaterWorks,  48Cal.  493,  511.  Rep.   102.     It  is  held  by  the  Supreme 

*  San  Francisco  o  The  Spring  Val-  Court  of  the  United  States,  however, 
ley  Water  Works,  48  Cal.  493.  that  a  special  act  changing  the  name 

'  San  Francisco  v.  The  Spring  Val-  of  a  corporation,  or  giving  it  power  to 

ley  Water  Works,  supra.  purchase  additional  property,  does  not 

«  San  Francisco  v.  The  Spring  Val-  infringe  such  a  provision.    Wallace  ». 

ley  Water  Works,  supra.    A  special  Loomis,  97  U.  S.  146. 
law,   providing  for  the  opening  and 
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charter  for  the  incorporation  of  persons  therein  designated,  is 
not  obligatory  upon  them  (unless  they  have  previously  asked  to 
be  so  incorporated),  until  accepted  by  them."  Until  accepted  by 
the  contemplated  corporators,  or  so  many  of  them  as  are  suffi 
cient  to  do  so,  it  is  but  a  mere  proposition,  or  permission,  from 
the  state,  for  incorporation  upon  the  terms  of  the  grant,  and  may, 
at  the  pleasuj-e  of  the  state,  be  repealed  by  legislative  enact- 
ment.'' But  if  acts  are  done  in  pursuance  thereof,  and  in  as- 
sumption of  authority  thereby  granted,  such  acts  amount  to  an 
implied  acceptance.  No  exj)ress  acceptance  is  necessary  unless 
required  ip  terms  by  the  grant  itself.'  And  so  the  mere  ap- 
plication for  the  grant  will  imply  an  acceptance  by  those  ap- 
plying, where  it  is  in  accordance  with  such  application;*  and  the 
doing  of  corporate  acts  which,  without  the  acceptance,  would  be 
unlawful,  will  indicate  an  acceptance.' 

Grants  beneiicial  to  a  corporation  will  be  presumed  to  have 
been  accepted  by  it,  when  nothing  appears  to  the  contrary,  the 
same  as  grants  to  natural  persons."  ilf  in  such  case  the  act 
by  which  the  benefit  is  conferred  do  not  expressly  require  a  formal 
acceptance,  then  none  such  is  necessary  to  enable  a  corporation 
to  avail  itself  thereof.'  More  especially  so,  if  the  corporation 
proceeds  to  do  the  acts,  or  exercise  the  powers,  which  are  con- 
templated by  the  grant,  or  in  any  manner  avails  itself  thereof. ' 

1  2  Kent,  (2d  Edn.)  277;  The  State  Lyons  v.  Orange,  A.  &  M.  R.  R.  Co.,  32 
ex  rel.  Weir  o.  Dawson  etals.,  16  Ind.  Md.  18;  New  Cent.  Coal  Co.  v.  G.  C. 
40;  Lincoln  &  Kennebeck  Bank  v.  C  &  I.  Co.,  37  Md.  537;  Bae.  Abt., 
Richardson,  1  Greenl.   81.    See   Per-  title  Corporation  (B). 

kins  u.  Sanders,   56  Miss.   733;    Ba-  *Hawes  v.  Anglo-Saxon  Pet.  Co., 

con's    Abt;.,   title     Corporation,    (B).  101   Mass.  385;  State  v.  Dawson,  22 

But  it  can  not  be  accepted  in  part,  and  Ind.  272;  Perkins  v.  Sanders,  supra. 

rejected  in  part.  ^  Atlantic  &  Pac.  R.  R.  Co.  v.  St. 

2  The  State  ex  rel.  Weir  v.  Dawson  Louis,  66  Mo.  228,  3  Mo.  App.  315; 
et  al.,  16  Ind. 40;  Snyder  v.  Studebaker,  Kenton  Co.  Ct.  v.  Bank  Lick  Tump. 
19  Ind.  462.  Co.,  10  Bush,  529. 

'  Snyder  v.  Studebaker,  19  Ind.  462;  « Bangor,  Oldtown  &  Milford  R.  R. 

Russell    V.    McMillan,  14   Pick.   63  ;  Co.  v.  Smith,  47  Maine,  34;    Charles 

Dayton  &  Gin.  Ry.  Co.  v.  Hatch,  1  Dis-  River   Bridge  v.  Warren     Bridge,  7 

ney,  84;  Goodin  v.  Evans,  18  Ohio  St.  Pick.  344;  Coffin  v.  Collins,  17  Maine, 

150;    Covington  v.  Covington  &  Cin.  442. 

Bridge  Co.,  10  Bush,  69;  Thorington  'Bangor,  Oldtown  &  Milford  R.  R. 

V.  Gould,  59  Ala.  461;  Hope  Mut.  Fire  Co.  v.  Smith,  47  Maine,  34;   Coffin  ». 

Ins.  Co.  V.  Beckmann,  47  Mo.  93;  111.  Collins,  17  Maine,  442. 

River  R.  R.  Co.  v.  Zimmer,  20  111.  654;  '  Bangor,  Oldtown  &  Milford  R.  R. 
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3.  Amendments  thereof. — "Whenever  the  charter  itself,  or 
a  general. law  existing  cotemporaneously  with  the  date  of  the 
charter,  bo  as  to  enter  into  and  become  a  part  of  the  law  thereof, 
allows  amendments  to  railroad  charters,  then  reasonable  amend- 
ments thereof  may  be  made,'  if  they  do  not  increase  the  burdens 
of  the  corporators,  or  do  not  alter  or  vary  the  design  and  purpose 
of  the  enterprise,  and  if  they  are  made  in  good  faith,  and  do 
not  impair  vested  or  contract  rights." 

The  case  cited  from  103  Massachusetts  was  one  involving  the 
right  of  the  legislature  to  require  the  railroad  company  to  estab- 
lish a  flag  station,  and  build  a  station  house  with  reasonable  ac- 
commodations for  passengers,  and  thereat  to  cause  at  least  two 
trains  each  way  to  stop  on  each  day,  if  signaled  so  to  do.  The 
original  charter  being  subject  to  amendment,  it  was  holden  that 
such  requirement  was  legal,  and  of  such   a  reasonable   character 


Co.  D.  Smith,  47  Maine,  34;  Coffin  ». 
CoUins,  17  Maine,  442;  Bank  of  U.  S. 
V.  Dandridge,  12  Wheat.  64;  Atlantic 
&  Pac.  R.  R.  Co.  V.  St.  Louis,  66  Mo. 
228;  S.  C.  3  Mo.  App.  315;  Kenton  Co. 
Ct.  V.  Bank  Lick  Tump.  Co.,  10  Bush, 
529. 

*  Commonwealth  v.  Eastern  R.  R. 
Co.,  103  Mass.  254;  S.  C.  4  Am.  R. 
555;  Roxbury  v.  Boston  &  Prov.  R.  R. 
Co.,  6  Cush.  424,  432;  Fitchburgh  R. 
R.  Co.  V.  The  Grand  Junction  R.  R. 
&  Depot  Cp.,  4  Allen,  198;  Metropoli- 
tan R.  R.  Co.  V.  Highland  Street  R. 
R.  Co.,  118  Mass.,  290,  9  Am.  Ry. 
Rep.,  285;  Commonwealth  v.  Fayette 
County  R.  R.  Co.,  55  Penn.  St.  452; 
(in  the  case  here  cited  from  55  Penn. 
St.  the  charter  was  subject  to  repeal 
or  amendment,  but  contained  a  clause 
exempting  from  taxation  until  div- 
idends of  6  per  cent,  should  be  earn- 
ed; yet  a  subsequent  act  of  assem- 
bly subjecting  corporations  to  a  tax  on 
each  one  per  cent,  of  dividends  was 
holden  to  be  valid);  Buffalo  &  N. 
York  R.  R.  Co.  t'.  Dudley,  14  N.  Y. 
(4  Keman)  336;  Saydam  f.  Moore, 
B  Barbour,  (N.Y.)  358;  The  State,  The 


Morris  &  Essex  R.  R.  Co.  Prosecutors, 
V.  Miller,  1  Vroom,  (N.  J.)  368;  State 
V.  Comrs.,  8  Vroom,  228,  S.  C.  9  Id. 
472;  Stone  v.  State  of  Wis.,  94  U.  S., 
181;  S.  C.  35  Wis.  425;  Peike.  Chi.  & 
N.  W.  Ry.  Co.,  S4  U.  S.  164;  S.  C.  6 
Biss.  177;  Shields  v.  State  cf  Ohio, 
95  U.  S.  319;  State  v.  Northern 
Cent.  R.  R.  Co.,  44  Md.  131.  In 
the  case  here  cited  from  1  Vroom, 
368,  the  charter  of  the  railroad  com- 
pany imposed  a  tax  of  one  and  one- 
half  per  cent,  on  the  company,  upon 
the  cost  of  the  road,  and  provided 
that  no  other  tax  should  ever  be 
levied  on  the  company.  But  by  a 
provision  of  the  charter  itself  it  was 
amendable  by  law.  It  was  held  that 
a  subsequent  act  of  assembly,  taxing 
the  property  of  all  private  corpora- 
tions, repealed  so  much  of  the  charter 
as  prohibited  other  taxation  than  the 
percentage,  and  was  binding  on  the 
company. 

» Pacific  R.  R.  Co.  v.  Renshaw,  18 
Mo.  210;  Shields  v.  State  of  Ohio,  95 
U.  S.  319;  Stone  ii.  Wis.,  supra;  Un- 
ion Pass.  Ry  Co.  v.  City  of  PhU.,  101 
U.  S.  528. 
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as  the  courts  will  enforce.*  And  the  erection  of  union  depots, 
at  the  joint  expense  of  several  companies,  may  be  comjielled  in 
the  same  manner."  So  in  the  case  of  the  Fitchburg  Kailroad 
Company  v.  the  Grand  Junction  Eailroad  &  Depot  Company, 
above  referred  to,  it  is  holden  that  where  a  charter  is  amend- 
able, a  statute  is  valid  requiring  a  railroad  company  to  make 
expensive  changes,  consisting  of  the  erection  of  bridges  and  con- 
struction of  a  connecting  track,  and  change  of  crossing  accommo- 
dations at  railroad  crossings.' 

In  The  Commonwealth  v.  The  Eastern  Eailroad  Company, 
the  Supreme  Judicial  Court  of  Massachusetts  lay  down  the  rule, 
that  if  a  railroad  company  "  refuse  to  provide  reasonable  accom- 
modations," the  legislature  may  reasonably  alter  and  modify  the 
discretionary  power  which  the  charter  confers  on  the  company, 
"  so  as  to  make  the  duty  to  provide  the  accommodation  absolute." 
That  court  say  that  there  is  nothing  in  the  objection  that  invest- 
ments to  be  made  in  erecting  comfortable  station-houses  and 
reasonable  accommodations  are  for  the  benefit  of  others  than 
the  company,  and  may  not  be  enforced  on  the  company  ;  that, 
on  the  contrary,  such  works  when  completed  are  the  property  of 
the  company,  and  their  compensation  is  in  freights  and  fares. 
But  the  court,  in  the  same  connection,  say  that  if  an  act  of 
assembly,  as  in  the  case  of  The  Commonwealth  v.  Essex 
Water  Power  Co.,  require  erections  and  expenditures  exclusively 
for  the  private  benefit  of  others,  it  would  be  inoperative  and 
void.* 

The  state  may,  by  such  reserved  power  of  amendment, 
regulate  the  crossings  of  railroads  by  each  other,  and  the  grading, 
etc.,  at  such  points; '  and  authorize  a  subsequently  incorporated 
company  to  use  the  location  of  a  prior  company,  and  prescribe 
the  terms  and  conditions  thereof,  and  the  compensation  there- 
for.' 

1 103  Mass.  254;  S.  C.  4  Am.  R.  555;  ton  &  Albany  R.  R.  Co.,  70  N.  T.  569; 

Fitoliburg  R.  R.  Co.  v.  Grand  Juno-  S.  C.  19  Am.  R'y  Rep.  821. 

tion  R.  R.  Co.,  4  Allen,  198;  State  v.  "  103  Mass.'  254;  Commonwealth  v. 

New  Haven  &  Northampton  Co.,  43  Essex  Water  Power  Co.,  13  Gray,  239; 

Conn.  361;  S.  C.  Uld.  376.  '  Pittsburg  &  ConnellsvilleR.  R.  Co. 

« Worcester ».  Norwich  &W.  R.  R.  v.S.W.    Penn.     Ry.  Co.,   77  Penn. 

Co.,  109  Mass.  103;  Shields  v.  Stateof  St.  173. 

Ohio,  95  U.  S.  319.  '  Worcester  &  N.  R.  R.  Co.  v.  R.  B. 

'  4  Allen,  198;  People  ex  rel.  v.  Bos-  Com'rs,  118  Mass.  561. 
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"Whilst  it  is  perfectly  clear  tliat  an  alteration  of  a  charter  of 
so  radical  a  nature  as  to  superadd  to  the  original  object  an  en- 
tirely new  enterprise,  or  objects  essentially  different,  or  to  at- 
tain the  object  originally  designed  by  methods  materially 
different  from  those  originally  held  out  and  contemplated  by 
thii  organization,  may  work  a  dissolution  of  the  contract  created 
by  a  subscription  to  the  capital  stock,'  yet  mere  modifications 
and  improvements  of  a  charter,  useful  to  the  public  and  bene- 
ficial to  the  company,  and  conformable  to  the  undei'standing  of 
stockholders  when  subscribing,  as  to  the  real  object  to  be  effect- 
ed, do  not  impair  a  contract  of  subscription  to  capital  stock  of 
the  company."  And  so  if  the  subscriber  has  expressly  or  im- 
pliedly assented  to  the  changes,  he  is  not  released.'  And  a 
statutory  amendment  to  the  charter  or  articles  of  association 
will  be  binding  on  the  company,  if  accepted  by  it  by  a  vote  of 
the  stockholders  at  a  legally  constituted  meeting  thereof,  in 
those  states  where  there  is  constitutional  authority  for  special 
enactments  creating  corporate  bodies.  But  such  acceptance 
must  be  by  the  stockholders  themselves  regularly  convened,  and 
acting  in  their  corporate  capacity.  The  directors  have  no 
power  to  create  or  accept  such  amendment  unless  such  power 
be  expressly  conferred  on  them  by  the  charter  or  articles  of 
incorporation  under  which  the  corporation  exists  at  the  time.* 

The  case  cited  from  32  Mississippi  was  one  brought  by  the 
Memphis  and  Charleston  Railroad  Company  against  Hester,  the 
defendant,  for  the  amount  of  a  subscription  made   to  the  cap  - 

lEverhaxt  v.   The  West  Chester  &  Phila.  R.  R.  Co.,  28  Penn.  St.  R.  339; 

Philadelphia  R.  R.  Co.,  28 Penn.  St.  R.  Hartford  &  New  Haven  R.  R.  Co.  v. 

839;  Hartford  &  New  Haven  R.  R.  Croswell,  5  Hill,   383,  387;    Banet  v. 

Co.  u.  Croswell,  5  Hill,  383:  Hester  v.  Alton  &  Sangamon  R.  R.  Co.,  13  111. 

The  Memphis  and  Charleston  R.  R.  504;  Sprigrg  v.  "Western  Tel.  Co.,  46 

Co.,  32Miss.  378;  Sparrows.  Evansville  Md.  67;  Jewett  v.  Valley  R'y  Co.,  34 

&  Crawfordsville    R.  R.   Co.,  7  Ind.  Ohio  St.  601,  21  Am.  R'y  Rep.  21. 
(Porter)  369;  Winter  v.  The  Musco-         ^Memphis  Branch  R.  R.  Co.  v.  Spl- 

ge'.!  R.  R.  Co.,  11   Geo.  438;  May  v.  livan,  57  Ga.  240;  Chetlain  v.  Repub- 

Memphia  Branch  R.  R.  Co.,   48  Geo.  lie  Life  Ins.  Co.,  86  111.  220. 
100';S.C.,llAm.R.W.Reps.395;Za-         'Chicago  City  Railway    Company 

briikiej).  Hackensack  &  N.  Y.  R.  R.  v.    Allerton,  18    Wall.   233;    Mobile 

Co  ,  3  C.  E.  Green's  Ch.  (N.  J.)  178;  &  Montgomery  R.  R.  Co.  v.  Steiner,  61 

Southern  Penn.  I.  &  R.  R.  Co.  v.  Ste-  Ala.  559.   See  contra  Dayton  &   Cin- 

veTis,  87  Penn.  St.  190.  cinnati  R.  R.  Co.  v.  Hatch,  1  Disney, 

="  Everhart  v.  The  West  Chester  &  (Ohio),  84. 
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ital  stock  of  said  company.  At  the  time  of  subscribing,  the 
route  of  the  road,  as  defined  by  the  original  cliarter,  was  from 
'■  some  poifit  on  the  Northern  boundary  of"  the  "  State,  and  run 
thence  through  the  town  of  Holly  Springs,  in  Marshall  County; 
thence  in  an  easterly  direction  to  the  East  boundary  of"  the 
"  State  to  the  Alabama  line."  Afterward  the  legislature  so 
amended  the  charter  as  to  remove  all  restrictions  as  to  the  route, 
and  the  authorities  of  the  company,  including  a  majority  of  the 
stockholders,  but  not  including  the  defendant,  assumed  to  ac- 
cept said  last  named  act,  and  abandoned  the  route  of  the  road 
originally  indicated.  The  court  held  that  the  defendant  had  a 
right  to  treat  the  enterprise  to  which  he  subscribed  as  abandon- 
ed, and  was  released,  by  reason  of  such  change,  from  liability  to 
his  subscription;  that  the  state  had  no  power,  without  his  con- 
sent, to  change  the  route  to  which  he  subscribed,  nor  had  the 
corporate  authority  of  the  company  any  such  power. 

In  the  leading  case  here  cited,  28  Penn.  St.  R.  339,  the  court 
say:  "The  defendant  voluntarily  embarked  in  an  enterprise 
which  could  only  be  carried  out  by  accumulating  large  sums  of 
money.  His  special  contract  with  the  other  corporators  looked 
to  nothing  less  than  a  finished  railroad  from  West  Chester 
to  Philadelphia;  and  it  implied,  necessarily,  the  ordinary  and 
lawful  means  for  accomplishing  that  object.  "When  their  money 
was  expended  and  the  work  not  finished,  the  necessary  fiiiids 
could  be  raised  only  by  giving  these  funds  a  preference  over  the 
original  stock,  whether  they  came  in  the  form  of  a  loan  or  of  pre- 
ferred stock.  Without  the  remedies  provided  by  the  Legislature, 
the  defendant's  stock  must  remain  worthless  on  his  hands — 
with  them,  he  shared  a  common  chance  with  the  others  of  real- 
izing ultimate  profits.  The  Legislature,  then,  without  altering 
the  structure  of  the  company,  or  changing^  the  objects  of  its  in- 
stitution, or  the  mode  in  which  those  objects  were  to  be  pursued, 
set  on  foot  a  scheme  of  finance  intended  for  its  relief  and  benefit. 
It  was  to  complete  and  equip  the  road — the  very  road — 
the  defendant  had  agreed  to  assist  to  build."  The  means 
referred  to  were  the  issuing  of  preferred  stock,  by  a  vote  of  a 
majority  in  value  of  the  stockholders.  These  means,  we  have 
seen,  were  adjudged  legal  and  within  the  limits  of  tlie  charter. 

Where  there  is  a  general  law  in  force,  providing  that  "  the 
cliarter  of  every  corporation  that  shall  hereafter  be  granted  by 
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tlie  Legislature  shall  be  subject  to  alteration,  suspension  and  re- 
peal, in  the  discretion  of  the  Legislature,"  a  legislative  charter 
for  a  railroad  granted  during  the  existence  of  such  general  law 
is  within  tiie  operation  thereof; '  and  a  subscriber  to  stock  of 
the  compan,y  may  not  claim  exemption  from  payment  thereof  by 
reason  of  amendments  to  the  charter,  made  by  legislative  enact- 
ments and  without  his  consent." 

So  amendments  to  railroad  corporations'  charters  will  not  in- 
validate capital  stock  subscriptions  already  made,  although  they 
may  materially  affect  tiie  same,  if  such  amendments  do  not 
change  the  object  and  character  of  the  enterprise;  and  provided 
that,  bj' the  terms  of  the  original  charter,  or  of  some  general  law  in 
force  at  the  date  of  its  enactment,  the  right  of  making  legislative 
amendments  is  reserved  to  the  state.'  Thus  a  change  in  the 
number  and  mode  of  electing  directors,  and  depriving  previous 
subscribers  of  the  right  of  voting  for  such  additional  directors, 
by  legislative  amendment,  will  not  discharge  them  from  the 
obligation  of  their  subscriptions.' 

But  a  fundamental  change  in  a  charter,  so  radical  and  extensive 
as  to  work  a  dissolution  of  the  corporation,  releases  subscribers  to 
capital  stock  as  between  themselves  and  the  corporation. °     Tlius 

' Pacific R.  R.  Co.  v.  Renshaw,  18  is  in  equity  by  injunction:  JTb;  Hays 

Mo.. 210;  State  ex  rel.  v.  Cape  Uirar-  v.  Ottawa,  0.  and  F.  R.  V.  R.  R.  Co., 

deau  &  State  Line  R.  R.  Co.,  48  Mo.  61  111.  422;  Ottawa,   Oswego  &  Fox 

468;  East  Lincoln  v.  Davenport,  94  U.  River  Valley  R.  R.  Co.  v.  Black,  79 

S.     801';     Ottawa,    Oswego    &  Fox  111.    262;   North    Car.  R .   R.   Co.   t: 

River  Valley  R.  R.  Co.  v.  Black,  79  Leach,  4  Jones,  (N.  C.)  L.,  340;]Sroyes 

111.  262.  V.    Spaulding,     27  Vt.    420);     Scot- 

2  Pacific  R.  R.  Co.  i:  Renshaw,  18  land  Co.  v.  Thomas,  94  U.  S.  682;  East 

Mo.  210;   (But  qucere  if  so  radical  a  Lincoln©.  Davenport;   94  U.  S.  801; 

change  may  be  made  in  the  charter  as  Ottawa,  Oswego  &  Fox  River  Valley 

to  divert  the  company  to  a  different  R.    R.    Co.    v.   Black,   79    111.    262; 

purpose?    It  is  well  settled  that  it  Spriggti.  WestemTel.  Co.,  46  Md.  67. 
may   not.    Pac.  R.    R.  Co.  v.  Ren-         'Agricultural  Branch  R.  R.  Co.  v. 

shaw;    Zabriskie  v.  Hackensack  and  Winchester,  13  Allen,  29. 
N.  Y.    R.  R.  Co.,  3C.E.  Green,  178;  ^New Haven  &  Derby  R.  R.  Co.  v. 

Kenosha,  R.  &    R.  I.    R.  R.  Co.   v.  Chapman,  38  Conn.  56,  4  Am.  Ry.  Rep. 

Marsh,  17  Wis.  13;  Noesen  v.  Port  1-    And  see  Miller  v.  State,  15  Wa  1. 

Washington,  37  Wis.  168;  Perkins  v.  478;    People   v.  Hills,  46  Barb.  340. 

Same,    Id.  177;)  Pacific  R.    R.  Co.  But  see,  as  to  increasing  trustees  in 

V.  Hughes,  22  Mo.  291;  (the  remedy  an  eleemosynary  coi-poration,  Sage  v. 

for  such  misapplication  of  corporate  Dillard,  15  B.  Monr.  340. 
funds,  or  change  of  corporate  objects,         'Supervisions  of  Fulton  County  v. 
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wliere  a  subscription  is  made  to  the  capital  stock  of  a  railroad 
corporation  for  one  entire  line  of  road,  to  be  constructed  and 
operated  as  an  entirety  by  one  and  the  same  authority,  and 
after  such  subscription  the  same  is,  by  changes  and  amendments 
of  the  charter,  broken  up  into  disconnected  sections,  and  as  such 
is  to  be  built  and  operated,  the  subscribers  to  the  original  enter- 
prise are  thereby  released  from  their  subscriptions.' 

An  act  of  incorporation  of  a  corporation  aggregate  is  a  con- 
.  tract  between  the  corporation  and  the  state."  A  provision  for,  or 
grant  of,  state  aid,  in  such  an  act,  to  a  railroad  corporation 
thereby  created,  to  aid  in  the  construction  of  its  road,  is  also  a 
contract  between  the  company  and  the  state."  This  contract 
may  not  be  infringed  upon  by  a  subsequent  amendment  of  the 
constitution,  although  such  amendment  be  adopted  before  the 
executory  or  state  aid  part  of  the  contract  be  performed  by  the 
state.*  Hence,  where  in  a  railroad  legislative  charter  to  a  railroad 
corporation,  state  aid  was  granted,  to  be  extended  to  the  company 
in  the  shape  of  bonds,  deliverable  as  the  work  progressed,  and  be- 
fore the  time  for  delivery  of  the  bonds  transpired  the  constitution 
of  the  state  was  so  amended  as  to  prohibit  the  contracting  of  such 
indebtedness  by  the  state,  it  was  held  that  such  subsequent  amend- 
ment operated  prospectively  only,  and  as  to  contracts  thereafter 
to  be  made  by  the  state,  and  not  retroactively,  so  as  to  prevent 
the  performance  and  final  execution  of  the  contract  by  the  state, 
which  it  had  thus  entered  into  before  the  adoption  of  the  consti- 
tutional amendment;  and  that  ^mandamus  lies  against  the  state 
ofScers  to  compel  the  registry  of  the  bonds.' 

When  the  act  of  incorporation  contains  no  provision  for  the 
liquidation  of  the  afi'airs  of  the  company,  and  the  charter  has 


s.  &  Wabash  R.  R.  Co.,  21111. 338;  arising  from  maintaining  the  second 

Illinois    Grand    Trunk  R.  R.  Co.  v.  company.    Metropolitan  R.  R.  Co.  v. 

Cook.  29  111.  237.  Highland  Street  R.  R.  Co.,  118  Mass. 

'111.  River  R.  R.  Co.  ».  Zimmer,  20  290;  9  Am.  Ry.  Rep.  285. 

111.  654;  Supervisors  of  Pulton  county  ^  State  ex  rel.  v.   Graham,   23  La. 

».  Miss.  &  Wabash  R.  R.  Co.,  21  111.  An.  622. 

338;   Ross  «.   Chicago,  Burlington  &  'State  ea;«Z.  ■». Graham,  23 La.  An. 

Quincy  R.  R.  Co.,  77  111.  127.    But  622. 

where  the  legislature  has  reserved  the  *  State  ex  rel.  v.  Graham,  23  La. 

right  to  amend,  it  may  authorize  an-  An.  622. 

other  street  railway  company  to  lease  '  State  ex   rel.  v.  Graham,  23  La. 

the  tracks  of  the  first  upon  making  com-  An.  622. 
pensation,  but  not  for  loss  of  profits 
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been  forfeited,  it  is  competent  for  the  legislature  by  a  subsequent 
enactment  to  make  such  provision.' 

4.  Joint  charter  from  two  or  more  states. — A  joint  act  of  in- 
corporation of  a  railroad  company,  with  one  and  the  same  char- 
ter, name  and  purposes,  by  legislative  enactments  of  two  or  more 
states,  is  not  only  a  contractof  each  of  said  states  with  the  com- 
pany,but  is  a'compact  between  the  states  thai  are  parties  thereto, 
themselves."  Such  a  charter  is  unlike  that  which  emanates 
from  a  single  state,  and  should  be  liberally  construed  with 
reference  to  the  magnitude  of  the  enterprise,  so  as  to  give  to 
the  company  the  means  necessary  to  accomplish  the  objects  for 
which  it  is  created ; '  and,  like  a  treaty,  it  is  a  law  of  the  contract  in 
states,  and  is  not  to  be  interpreted  by  the  local  usages  of  either. 
It  must  be  construed  alike  in  both.' 

There  is  no.  legal  difficulty  in  the  way  of  the  creation  of  a  single 
corporation  by  the  concurrent  action  of  two  or  more  states.'  But 
a  corporation  so  created  can  not  become  a  corporation  of  both 
states  without  being  a  corporation  of  each  state.  The  status  of 
such  a  corporation  is  that  it  is  an  association  incorporated  in  and 
by  each  of  the  states,  and  when  exercising  its  functions  in  either 
of  the  states  it  acts  under  the  authority  of  the  charter  of  that 
state."  So  that  a  corporation  created  in  such  manner  can  not  es- 
cape taxation  in  both  or  all  of  the  states  creating  it.'     Whether 

'Haynesp.  Carter,  9La.  An.  265.  Speer,  6  P.  F.    Smith  (56  Penn.  St.), 

^  Brocket  v.  The  Ohio  &  Penn.  R.  E.  325  332.  How  far  such  a  joint  legislative 

Co.,  2  Harris,  (14 Penn.  St.)  244;  Clave-  contract  may  conflict  with  the  right  of 

land  &  Pittsburg  Railroad  Co.  ».  Speer,  Congress    to    regulate  commerce  be- 

56  Penn.  St.  325;^County  of  Allegheny  tween  the  states,  or  with  the  clause  of 

V.  The  C.  &  P.  R.  R.  Co.,  51  Penn.  St.  the  Constitution  of  the  United  States 

228;  Merrick  v.  Vansantvoord,  34  N.  which  declai-es  that  no  state  shall  "en- 

T.  218;    Phil.  &  WUm.   R.  R.  Co.  v.  ter  into  any  agreement    or  compact 

Maryland,  10  How.  376;  Bait.  &Ohio  with  another,"  was  not  questioned  in 

R.   R.   Co.  V.  Harris,    12  Wall.  65;  the  cases  here  cited,  nor  is  it  necessary 

Sprague  v.  Hartford,  etc.  R.  R.  Co.,  5  to  intimate  any  opinion  here  in  refer- 

R.  i.  233;  The  State  v.  The  Northern  ence  thereto. 

Ry.  Co.,  18  Md.  193.  ^Bk\io^  v.  Brainerd,  28  Conn.  289. 

'  Brocket  v.  The  Ohio  &  Penn.  R.  R.  c  Qu;„oy   R.  R.  Bridge    Co.  v.  U- 

Co.,  2Hams  (14Penn.  St.)244;  Cleve-  ams  Co.,  88  lU.  615,  21  Am.  Ry.  Rep. 

land  &  Pittsburgh  R.  R.  Co.  v.  Speer,  378-  Chicago    &    N.    W.   Ry.  Co  v. 

6  P.  F.  Smith,  (56  Penn.  St.)325,  832;  Chicago  &  Pac.  R.  R.  Co.,  6  Bi.s  219 

*  Brocket  V.  The    Ohio    &  Penn.  R.  ,  q^^   r.  r_  g  go.  v.  A.  Co.,  su- 

R.  Co.,  2  Harris  (14  Penn.  St.),  244;  ^^a. 
Cleveland  &  Pittsburg  R.  R.  Co.  v. 
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if  taxed  in  one  state  it  may  be  again  taxed  in  the  same  manner, 
or  on  the  same  property,  in  the  other,  might  perhaps  be  consid- 
ered an  open  question. 

5.  Charter  terminus,  and  railroad.  oonnections.^A  railroad 
company  authorized  by  its  charter  to  construct  a  road  from  a 
given  point  "  to  the  place  of  shipping  lumber  "  on  a  river,  may 
lawfully  extend  its  road  into  the  flats  or  overflowed  lands  within 
the  ordinary  banks  of  the  river,  to  such  navigable  part  of  the 
river  at  and  from  which  lumber  may  be  shipped;  and  for  such 
purpose  may  take  and  occupy  such  low  lands,  by  the  same  right, 
and  to  the  same  extent,  as  if  situate  along  the  line  of  the  road, 
.  above  high  water  mark.'  A  grant  of  a  right  is  a  grant  of  all 
the  means  necessary  to  attain  it,  especially  when  of  a  public  na- 
ture." In  the  case  cited  from  30th  of  Maine,  Peavey  v.  The  Ca- 
lais R.  E.  Co.,  the  road  was  being  constrncted  under  a  legislative 
charter,  granted  by  the  state  of  Maine.  The  Supreme  Court  of 
that  State,  "Wells,  Justice,  characterize  the  grant  in  the  follow-- 
ing  terms: 

"  The  grant  gives  the  power  to  make  the  road  to  the  place  of 
shipping  lumber  on  the  river,  in  the  town  of  Calais.  The  com- 
pany were  empowered  to  extend  it  to  the  place  where  their  lum- 
ber could  be  shipped.  The  use  to  which  the  railroad  was  intended 
to  be  appropriated  was  the  transportation  of  lumber  to  a  place 
of  shipping.  The  lumber  was  to  be  brought  to  the  ships,  or  the 
ships  to  the  lumber.  But  the  ships  could  not  pass  over  the  flats, 
and  to  effect  the  purpose  contemplated  by  the  charter,  the  road 
must  be  extended  to  the  ships.  The  flats  could  then  be  taken, 
by  virtue  of  the  rule  that  a  grant  of  a  thing  includes  the  means 
necessary  to  attain  it." '  • 

Power  to  construct  a  road  to  a  particular  place,  is  power  to 
construct  it  to  such  point  within  the  place  as  may  be  desirable 
for  a  terminus.*     "  The  preposition  at,"  (says  Chancellor  "Wal- 

^  Peavey  r.  The  Calais  R.E.  Co.,  80  Inhabitants    of    Springfield  v.    The 

Maine,  498;  S.  C.  1  Am.  R'way  Cases,  Conn.  R.  R.  Co.,  4  Cush.  68;  Mohawk 

■^^7     '        '  Bridge  Co.  v.  The  Utica  and  Schenec- 

2  Babcock  V.  Western  R.  R.  Co.,  9  tady  R.  R.  Co.,  6  Paige,  554;  S.  C.  2 

Mf't-  553,    1  Am.  R'way  Cases,  399;  Am.  R'way  Cases,  570. 

Peavey  'v.  The  Calais  R.  R.  Co.,  30  'Peavey  v.  The  Calais  R.  R.  Co.,  80 

Maine  498    1  Am.  R'way  Cases,  147,  Maind,  498,  1  Am.  R'way  Cases,  148, 

149 ;  ^^^^^--^^f^^^^lS^]      ^%e  FarW  Turnpike  Co.  ..  Cov- 
?80'TrRV:ycir336  388;      entry,  10  John.  889;    The  Mohawk 
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worth),  "  when  it  precedes  the  name  of  a  place,  and  denotes 
situation,  frequently  means  the  same  as  in  or  within."  ^ 

And  so,  authority  of  law  for  a  railroad  company  to  coimect 
with  a  company  of  a  different  state  at  the  boundary  between  ^Jie 
two  states,  gives  implied  authority  to  the  company  of  the  other 
state,  wlien  necessary  to  such  connection,  to  rest  the  terminus 
of  their  road  on  the  soil  of  the  state  so  granting  the  permission  to 
its  own  road:  provided,  such  foreign  company  procure  the  right 
of  soil." 

A  legislative  reservation  in  the  charter  of  a  railroad  of  the 
mere  privilege  of  another  or  other  roads  connecting  therewith, 
imposes  no  obligation  upon  such  other  road  or  roads  to  form  such 
connection;  but  the  privilege  is  one  subject  to  their  election.' 
And  whilst  the  charter  reservation  is  obligatory  upon  the  road 
to  be  connected  with,  and  in  whose  charter  it  is  incorporated,  it 
leaves  the  contemplated  connecting  railroad  companies  the  right 
to  connect  and  withdraw  therefrom  at  will.  There  is  nothing 
compulsory  about  it  on  the  part  of  those  electing  to  connect,  or 
to  withdraw.'  An  act  of  assembly  reserving  such  privilege  of 
connecting  may  be  repealed,  and  if  repealed  before  election  is 
made  to  connect  by  the  company  entitled  to  exercise  the  right, 
then  no  right  of  election  remains  in  such  compahy,  and  none  of 
its  rights  have  been  infringed  or  impaired  in  that  respect."  If, 
in  the  meantime,  the  company  to  be  connected  with,  in  good 
faith  and  of  its  own  volition,  or  by  permission  of  an  act  of  as- 
sembly allowing  it  so  to  do,  changes  the  gauge  of  its  road,  or  be 


Bridgs  Co.  v.  The  Utica  &  Sch.  R.  R 
Co.,  6  Paige,  554;  Rio  Grande  R.  R, 
Co.  V.  Brownsville,  45  Texas,  ; 
S.  C.  13  Am.  R.W.  Reps.  223;  State, 
Morris  etc.  R.R.  Co.  Prosrs.,  ».  Hud- 
son Tunnel  R.  R.  Co.,   38  N.  J.  548 


W.  &  C.  R.  R.  Co.,  21  m.  516;  Comm. 
V.  Erie  &  N.  E.  R.  R.  Co.,  27  Penn.  St. 
339;  Tennessee  *  Ala.  R.  R.  Co.  v. 
Adams,  3  Head,  596. 

^  State  of  Vermont  v.  The  Boston, 
Con.  &  Montreal  R.  R.  Co.,  25  Vt.  433. 


S.  C.  13  Am.  R.W.  R.  82.  ^Androscoggin  &  Kennebec  R.  R.  Co. 

'  The  Mohawk  Bridge  Co.  ».  The  v.  Androscoggin  R.  R.  Co.,  52  Maine, 

U'.ica  &  Sch.  R.  R.  Co.,  6  Paige,  554;  417;  Boston  &  Lowell  R.   R.  Co.  v. 

Farmers'  Tump.  Road  v.  Coventry,  10  Boston  &  Maine  R.  R.  Co.,  5  Cush.  375. 

Johns.  389;  Mason  v.  Brooklyn  City  ^Androscoggin&KennebecR.  R.  Co. 

&  N.  R.R.  Co.,  35  Barb.  373;  Rio  v.  Androscoggin  R.  R.  Co.,  52  Maine, 

Grande  R.  R.  Co.  v.  Brownsville,   45  417. 

Tex.  88;  Hazlehurst  v.  Freeman,  52  'Androscoggin  &  Kennebec  R.R.  Co. 

Ga.  244;. Union Pac.  R,  R.  Co.  v.  Hall,  «.  Androscoggin  R.  R.  Co.,  52  Maine, 

91  U.  S.  348;  Moses  ».  Pittsbm-g,  Ft.  417. 
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authorized  so  to  do,  before  the  connecting  raih'oad  company 
elects  on  its  part  to  make  connection,  tiien  the  party  seeking  to 
connect  can  not  coerce  a  return  to  the  original  gauge  on  the  part 
of  the  road  with  which  it  thus  seeks  to  connect.' 

It  is  held,  in  reference  to  the  right  of  the  Pittsburgh,  Fort 
Wayne  &  Chicago  Uailroad  Company  to  enter  into  the  city  of 
Chicago,  that  a  legislative  charter  authorizing  it  to  bring  its 
road  to  the  city  of  Chicago  and  to  acquire  property  therein,  does 
by  necessary  intendment  allow  said  railroad  to  be  built  into  and 
operated  within  said  city.'  And  not  only,  or  barely,  within  said 
city,  but  to  some  suitable  place  within  the  same  for  transaction 
of  its  business  and  accommodation  of  the  public  necessities,  that 
may  be  agreed  on  by  the  city  authorities  and  such  company.' 
And  where  the  city  charter  gives  to  the  municipal  authori- 
ties ,  thereof  exclusive  control  over,  and  regulation  of,  the 
streets,  and  also  power  to  direct  and  control  the  location  of 
railroad  tracks  within  the  city,  then  permission  from  the  city 
authorities  to  a  railroad  company  to  occupy  a  street  or  streets  is 
permission  also  from  the  state,  as  the  city  authorities  in  such  cases 
act  under  the  express  authority  of  the  legislature;  so  that  the 
company  in  such  case  receives  all  the  right  in  that  respect 
which  both  the  state  legislature  and  the  city  council  or 
proper  authority  can  give  it."  Nor  is  it  any  objection  in 
law  that  the  raising  of  public  streets  or  grounds  for  such 
railroad  purposes  tend^  to  deteriorate  the  value  of  property 
abutting  thereon ;  for  if  true  in  this  respect,  yet  it  is  not  a  viola- 
tion of  the  constitution,  wherein  the  taking  of  private  property 
for  public  use  without  any  compensation  therefor,  is  prohibited. 
Nor  is  it,  where  the  use  is  alike  as  to  all,  the  ground  of  a  civ  ft 
action  by  a  private  person.' 

'  Androscoggin  &  Kennebec  R.  R.  "  Moses  and  othprs  v.  Pittsburgh, 

Co.  V.  Androscoggin  R.  R.  Co.,  52'  Fort  Wayne  &  Chicago  R.  R.  Co.,  21 

Maine,  417.  111.  516,  522. 

2  Moses    and    others    ».  Pittsburgh,  » Moses  and  others  o.   Pittsburgh, 

Port  Wayne  &  Chicago  R.  R.  Co.,  21  Tort  Wayne  and  Chicago  R.  R.  Co., 

111.  516,  522.  Per  contra,  see    North  21  111.  516,  522  (a). 

Eastern  R.  R.  Co.  v.  Paine,  8  Rich.  (a)  We  deem  the  decision  in  this 

L.  (So.  Car.)  177.  case  to  be  of  such  importance,  from 

'Moses  and  others  e.  Pittsburgh,  the  able  manner  of  treating  this  sub- 
Fort  Wayne  &,Chicago  R.  B.  Co.,  21  ject,  that  we  venture  to  insert  here  the 
111.  516,  522.  following  extract  therefrom.    Caton, 
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By  an  act  incorporating  tlie  Chicago,  Burlington  &  Qnincy 
E.  E.  Co.,  the  terminus  is  designated  as  "  some  eligible  and 
convenient  point  in  the  county   of  Du    Page,  there  to   con- 


J.  "  But  the  complainant  is  the  own- 
er of  property  on  Beach  street,  and 
the  common  council  of  the  city  have 
authorized  the  defendant  to  lay  down 
its  track  through  the  center  of  that 
street,  and  to  run  its  cars  and  locomo- 
tives over  it;  whereby  the  complain- 
ant's property  will  be  injured,  for 
which  he  has  received  no  compensa- 
tion; and  he  asks  an  injunction  to  re- 
strain the  defendant  from  exercising 
the  right  thus  granted.  By  the  city 
ebarter  the  common  council  is  vested 
with  the  exclusive  control  and  regula- 
tion of  the  streets  of  the  city,  the  fe.e 
simple  title  to  which  we  have  already 
decided  is  vested  in  the  municipal 
corporation.  The  city  charter  also 
empowei-s  the  common  council  to  di- 
rect and  control  the  location  of  rail- 
road tracks  within  the  city.  In  grant- 
ing this  permission  tp  locate  the  track 
in  Beach  street,  the  common  council 
acted  under  an  express  power  granted 
by  the  legislature,  so  that  the  defendant 
has  all  the  right  which  both  the  legis- 
lature and  the  common  council  could 
give  it  to  occupy  the  street,  with 
its  track.  But  the  complainant  as- 
sumes higher  grounds,  and  claims 
that  any  use  of  the  street,  even  under 
the  authority  of  the  legislature  and 
the  common  council,  wliich  tends  to 
deteriorate  the  value'  of  his  property 
on  the  street,  is  a  violation  of  that  fun- 
damental law  which  forbids  private 
property  to  be  taken  for  public  use 
without  just  compensation.  This  is 
manifestly  an  erroneous  view  of  the 
constitutional  guarantee  thus  invoked. 
It  must  necessarily  happen  that  streets 
will  be  used  for  various  legitimate  pur- 
poses, which  will,  to  a  greater  or  less 
extent,  discommode  persons  residing  or 
doing  business  upon  them,  and  just  to 


that  extent  damage  their  property; 
and  yet  such  damage  is  incident  to  all 
city  property,  and  for  it  a  party  can 
claim  no  remedy.  The  common  coun- 
cil may  appoint  certain  localities, 
where  hacks  and  drays  shall  stand 
waiting  for  employment,  or  where  wag- 
ons loaded  with  hay  or  wood  or  other 
commodities,  shall  stand  waiting  for 
purchasers.  This  may  drive  custom- 
ers away  from  shops  or  stores  in  the 
vicinity,  and  yet  there  is  no  remedy 
for  the  damage.  A  street  is  made  for 
the  passage  of  persons  and  property; 
and  the  law  cannot  define  what  exclu- 
sive means  of  transportation  and 
passage  shall  be  used.  Universal 
experience  shows  that  this  can  best 
be  left  to  the  determination  of  the 
municipal  authorities,  who  are  sup- 
posed to  be  best  acquainted  with 
the  wants  and  necessities  of  the 
citizens  generally.  To  say  that  a  new 
mode  of  passage  shall  be  banished 
from  the  streets,  no  matter  how  much 
the  general  good  may  require  it,  sim- 
ply because  streets  were  not  so  used 
in  the  days  of  Blackstone,  would  hard- 
ly comport  with  the  advancement  and 
enlightenment  of  the  present  age. 
Steam  has  but  lately  taken  the  place, 
to  any  extent,  of  animal  power,  for 
land  transportation,  and  for  that  rea- 
son alone,  shall  it  be  expelled  the 
streets?  For  the  same  reason  camels 
must  be  kept  out,  although  they 
might  be  profitably  introduced.  *  * 
*  *  *  Or  is  the  objection  not  in 
the  motive  power  used,  but  because 
the  carriages  are  larger  than  were 
formerly  used,  and  run  upon  iron,  and 
are  confined  to  a  given  track  in  the 
streets?  Then  street  railroads  must 
not  be  admitted.  They  have  large 
carriages    which  run  on    iron  rails, 
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note  with  the  Galena  &  Chicago  Union  Railroad ;"  and  by 
an  amendatory  act  it  was  authorized  to  construct  a  branch 
from  Aurora  to  and  in  the  city  of  Chicago,  by  way  of  ISTaper- 
ville.  It  was  held  that  under  either  act  the  termini  of  the 
road  were  suiSciently  fixed  to  authorize  the  company  to  con- 
demn under  the  act  of  1852,  which  is  confined  to  railroads  the 
termini  of  which  have  been  fixed  by  the  legislature.' 

But  power  by  charter  to  construct  and  operate  a  railroad  be- 
tween given  points,  does  not  authorize  the  corporation  thereby 
created  to  own  and  run  a  line  of  boats  from  its  terminus  to 
other  points  further  on  ;  °  and  it  is  held  that  all  contracts 
made  in  furtherance  of  such  water  line  of  operation  are  illegal 
and  void.' 

Where,  by  charter,  the  company  is  empowered  to  change  its 
name,  or  that  of  any  of  its  branches,  in  a  particular  maimer,  the 
construction  of  a  branch  road  under  a  different  name,  given  to  it 


and  are  confined  to  a  given  track. 
Their  momentum  is  great,  and  may  do 
damage  to  ordinary  vehicles  or  foot 
passengers.  Indeed,  we  may  sup- 
pose, or  assume,  that  the  streets 
occupied  by  them  are  not  so  pleas- 
ant for  other  carriages,  or  so  de- 
sirable for  residences  or  business 
stands  as  if  not  thus  occupied.  But 
for  this  reason  the  property  owners 
along  the  street  can  not  expect  to  stop 
such  improvements.  The  convenience 
of  those  who  live  at  a  greater  distance 
from  the  center  of  a  city  require  the 
use  of  such  improvements,  and  for 
their  benefit  the  owners  of  property 
upon  the  street  must  submit  to  the 
burden,  when  the  common  council  de- 
termine that  the  public  good  requires 
it.  Cars  upon  street  railroads  are  now 
generally,  if  not  universally,  propelled 
by  horses;  but  who  can  say  how  long 
it  will  be  before  it  will  be  found 
profitable  to  propel  them  with  steam, 
or  some  other  power  besides  horses? 
Should  we  say  that  this  road  should 
be  enjoined,  we  could  advance  no 
reason  for  it  which  would  not  apply 
with  equal  force  to  street  railroads; 


so  that  consistency  would  require  that 
we  should  stop  all.  Nor  would  the 
evil  which  would  result  from  the  rule 
we  must  lay  down,  stop  here.  We 
must  prohibit  every  use  of  a  street 
which  discommodes  those  who  reside  or 
do  business  upon  it,  because  their 
•  property  will  else  be  damaged.  This 
question  has  been  presented  in  other 
states,  and  in  some  instances,  where 
the  public  only  have  an  easement  in 
the  streets,  and  the  owner  of  the  ad- 
joining property  still  holds  the  fee  of 
the  street,  it  has  been  sustained,  but 
the  weight  of  authority,  and  certainly 
in  our  apprehension,  all  sound  reason- 
ing, is  the  other  way."  (Moses  and 
Others  V.  Pittsburg  Fort  Wayne  & 
Chicago  R.  R.  Co.,  21  111.  522-524.) 

'Chicago,  Burlington  and  Quincy 
B.  ^.  Co.  V.  Chamberlain,  84  111.  333, 
16  Am.  Ry.  Rep.  466. 

'City  of  St.  Joseph,  ea:  re?.  Hanni- 
bal &  St.  Joe  R.  B.  Co.,  ».  Saville,  39 
Mo.  460;  Hoagland  v.  Hannibal  &  St. 
Joe  B.  R.  Co.,  89  Mo.  451;  Pearce  v. 
Madison  &  Ind.  B.  E.  Co.,  21  How. 
442. 
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in  the  mode  thus  provided  in  the  charter,  will  not  create  a  new 
corporation.' 

6.  Proof  of  charter. — Though  proof  of  the  charter,  when 
necessary  to  be  shown  by  the  plaintiff  affirmatively,  must  be  by  the 
production  and  introduction  in  evidence  of  the  written  instru- 
ment itself,  or  a  properly  authenticated  copy,  yet  in  an  ac- 
tion by  the  company  as  plaintiffs,  predicated  upon  a  written  in- 
strument, as  a  note  or  other  undertaking,  wherein  the  company 
are  described  as  a  corporation,  the  defendant  is  estopped  to 
deny  plaintiff's  corporate  capacity."  And  so  in  Alabama,  in  an 
action  by  a  corporation  on  a  note  or  other  writing,  under  the 
common  law  practice,  the  plea  of  general  issue  does  not  cast 
upon  the  plaintiff  the  necessity  of  proving  its  corporate  charac- 
ter.= 

7.  Limitation  of  rates  in. — Where,  by  limitation  in  the 
charter  of  a  railroad  company,  there  is  a  restriction  against 
taking  over  and  above  a  certain  rate  of  compensation  for  trans- 
portation, it  is  competent  for  the  legislature,  by  a  subsequent  law, 
to  annex  a  penalty  to  the  violation  of  the  charter  in  that  respect; 
and  such  subsequent  act  will  not  be  unconstitutional,  as  impair- 
ing the  obligation  of  the  charter  contract,  if  it  in  no  manner 
change,  or  purport  to  change,  the  original  right  of  the  company.' 

A  restriction  as  to  the  amount  of  rates,  contained  in  a  legislative 
charter,  authorizing  the  construction  and  operating  of  a  railroad 
designated  therein,  will  riot  apply  to  other  roads  subsequently 
owned  or  constructed  by  the  same  corporation,  although  the 
authority  to  construct  or  own  such  other  roads  emanates  from  the 
same  charter.     The  restriction  on  the  amount  of  rates  is  as  to 

1  Morris  r.  St.  Paul  &  Chicago  Ry.  p.  Hurst,  9  Ala.  (N.  S.)  513,  516; 
Co.,  19  Minn.  528,  10  Am.  Ry.  R«p.  Prince&  Garrett  v.  Com.  Bank,  1  Ala. 
289.  (N.S.)  241.  Judicial  notice  will  not  be 

2  Evansville,  Indianapolis  &  Cleve-  taken  of  the  charter  of  a  private  corpo- 
land  Straight  Line  R.  R.  Co.  v.  City  ration  incorporated  by  special  act.  If 
of  Evansville,  15  Ind.  895;  Heaston  incorporated  under  a  generaliaw,  it  is, 
V.  Cin.  &  Fort  Wayne  R.  R.  Co.,  16  of  course,  otherwise.  Kelly  o.  Trustees 
Ind.  276;  Brownlee  v.  Ohio,  Ind.  &  of  Ala.  &  Cincinnati  R.  R.  Co.,  58 
III.  R.R.  Co,  e(o;.,18Ind.68;  Doug-  Ala.  489,  21  Am.  R'y  Rep.  188; 
lass  Co.  V.  Bolles,  94  U.  S.  104;  Cow-  Franklin  Co.  v.  Lewiston  Savings 
ell  V.  Col.  Springs  Co.,  3  Col.  82;  S.  Bank,  68  Me.  43. 

C.  100  IT.  S.  56;  Cahall  v.  Citizens  B.         'Camden  &  Amboy  R.  R.  Co.  v. 
Assn.,  61  Ala.  232.  Briggs,  2  Za.br.  623. 

^  Montgomery  R.  R.  Co.,  Use,  &o., 
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the  road  designated  only,  and  will  not  be  extended  by  implication 
to  others  not  expressly  included  in  the  limitation.' 

8.  Construction  of — Power  to  make  and  sell  obligations. — 
In  construing  the  charter  of  a  pi'ivate  corporation,  such  as  that  of 
a  railroad  company,  it  is  to  be  intended  that  all  powers  whicli 
are  not  plainly  given,  or  not  given  by  'necessary  implication 
are  withheld,  and  remain  with  the  state.  That  what  by  its 
charter  it  is  authorized  to  do,  it  may  do  :  but  beyond  this  it  may 
not  go.'  But  with  regard  to  the  actual  construction  of  works 
plainly  allowed  to  be  constructed,  and  in  reference  to  the  begin- 
ning and  terminus  thereof,  the  words  "  at,"  "  to,"  or  "  from,"  a  cer- 
tain place  are  construed  to  include  the  power,  to  commence  or  ter- 
minate in  such  places.' 

The  grant  of  a  charter  to  make  and  use  a  railroad  at  a  time 
and  place  when  and  where  the  character  and  mode  of  using  snch 
roads  are  well  known,  includes  also,  and  carries  witii  it,  authority  to 
use  the  same  in  such  manner,  and  by  such  carriages  and  machines, 
or  motive  power,  as  are  then  ordinarily  used  upon  such  roads.' 
Such  is  the  fair  and  legal  construction  of  such  a  charter,  even  if  it 
make  no  reference  to  the  nature  of  the  propelling  power  which  is  to 
be  used;  and  will  of  course  give  that  power,  when  the  charter  ex- 
pressly invests  it  with  power  to  determine  the  description  of 
carriages  to  be  used  thereon."  And  therefore,  whether  in  such  a 
case  the  power  be  considered  as  resting  on  an  express  grant,  or 

'Knight  V.  Southern  Pacific  R.  R.  344;  Mohawk  Bridge  Co.  v.  Utica  & 

Co.,  41  Tex.  406.  Schen.  R.  R.  Co.,  6  Paige  Ch.Ji.  554  ; 

"Commonwealth  v.  Erie  &  North-  Farmer's  Turnpike  Co.  v.  Coventry,  10 

east  R.  R.  Co.,  27  Penn.  St.  (3  Casey)  John.  Rep.  389  ;   Hazlehurst  v.  Free- 

389  ;   Packer  v.  The   Sunbury  &  Erie  man,  52  Geo.  244  :  Savannah,  Albany 

R.  R.  Co.,  19  Penn.  St.  (7  Hai-ris)  211 ;  &  Gulf  R.  R.  Co.  v.  Shiels  et  al.,  33 

Pennsylvania  R.   R.  Co.  v.  The  Canal  Geo.  601.    But  not  into  such  place  in 

Commissioners,  21  Penn.  St.  (9  Harris)  a  direction  different  from  that  of  the 

9 ;  Warren  &  Franklin  R.  R.  Co.   ».  general  direction  of  the  road  :  Savan- 

Clarion  Land  Co.,  54  Penn.  St.   28 ;  nah,   Albany  &    Gulf  R.   R.  Co.  v. 

Pittsburgh  &  Connelsyille  R.  R.  Co.  v.  Shiels,  supra. 

Clarke  &  Thaw,   29   Penn.   St.   146;  « Bordentown  &  South  Amboy  Turn- 
South  Carolina  R.  R.  Co.  v.  Columbia  pjke  Co.  v.  The  Camden  &  Amboy  R. 
&  Augusta  R.  R.  Co.,  13  Richardson's  R.&  Trans.  Co.,  2  Harrison  (N.  J.), 
Eq.  (S.  C.)  339;  Mayor  of  Macon  v.  314,319. 
Macon  &  Western  R.  R.  Co.,  7  Ga.  221 ;  e  Bordentown  &  South  Amboy  Tum- 

'  Commonwealth  c.  Erie  &  Northeast  pike  Co.  ».  Camden  &  Amboy  R.  R. 

R.  R.  Co.,  27  Penn.  St.  (3  Casey)  339,  &  Trans.  Co.,  2  Harrison,  314. 
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as  resulting  from  the  implied  effect  of  the  charter,  the  company 
constructing  and  using  a  road  under  such  a  charter,  has  the 
power,  if  not  expressly  prohibited,  to  use  steam  as  a  propelling 
power  upon  its  road.* 

The  right  to  use  steam  being  thus  legalized  as  to  such 
road,  then  the  use  thereof  on  such  road  can  never  be  a  public 
nuisance;"  not  even  though  it  be  near  to  a  public  highway.' 
The  use  thereof  may,  however,  amount  to  a  private  nuisance; 
but  the  alleged  preventing  of  persons  from  traveling  the  mill 
road  of  a  plaintiff  as  they  had  previously  used  to  do,  to  the  dim- 
inution of  custom  tolls  and  profit  of  the  mill,  is  not  such.*  This 
is  merely  an  effect  founded  on  the  fears  and  apprehensions  of 
accidents  and  dangers  in  the  mind  of  the  public;  °  and  it  were, 
moreover,  difficult  to  ascertain  if  such  diminution  of  business 
and  profit  results  therefrom,  or  from  the  easier  and  more  expedi- 
tious means  of  conveyance  afforded  by  the  road  in  reaching 
opposing  or  rival  markets  and  places  of  accommodation.*  To 
render  the  corporation  acting  under  such  a  charter  liable  as  for  a 
private  nuisance  or  injury,  it  must  place  some  solid  obstruction 
in  the  way  of  approacli  to  plaintiff's  premises,  or  do  some  other 
unlawful  and  extraordinary  act  not  contemplated  by  the  charter; ' 
or  some  other  act  for  which  damages  assessed  for  right  of  way 
are  not,  in  contemplation  of  law,  allowable,  as  for  flowing  back 
the  water  on  adjoining  lands  of  the  owner.  ° 

A  legislative  charter  of  a  raili-oad  Corporation,  authorizing  the 
company  to  construct  a  railroad  between  two  designated  places, 
is  construed  to  authorize  the  construction  of  the  same  over  the 
lands  of  the  state  lying  in  the  contemplated  route  of  the  road.° 
Nor  is  it  an  objection  tliereto  that  no  provision,  such  as  is  made 
in  relation  to  lands  of  private  persons,  is  made  for  compensation 
to  the  said  state  for  such  lands  or  easement  as  may  be  taken;  for 
the  state  is  not  bound  to  provide  for  compensation  for  the  taking 
of  public  property.  Tiie  legislature  may  dispose  of  it  without 
compensation,  and  therefore,  may  of  course  devote  it  to  public 
use  without  compensation.     It  is  private  property  that,  under 

'J6-319.  'U.321. 

« 76. 319,  320.  8/^.314. 

'16.319,320.  » Indiana  Cent.  R.  W.  Co.   v.  The 

*I6.  320,  321.  State  of  Indiana  and  others,   8  Ind. 

'76.320,321.  421. 

'"   "20,321. 
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the  constitution,  shall  not  be  taken  for  j)ubUc  use  without  compen- 
sation to  the  owner  therefor.' 

And  when  an  act  of  assembly  authorizes  the  construction  of  a 
railroad  between  two  designated  points,  and  no  intermediate 
point  is  named,  and  the  routes  between  such  points  are  equally 
practicable,  then  the  legal  inference  is  that  the  most  direct  route 
is  contemplated  by  tlie  statute.'  But  if  there  be  a  difference  in 
practicability  of  the  two  routes,  then  a  reasonable  discretion  is 
allowed  in  the  selection  or  choice  of  the  one  to  be  followed.' 

The  exclusive  right  to  construct  an  ordinary  highway,  with 
bridges  over  an  intervening  stream.,  for  crossing  of  the  public,  is 
not  infringed  by  the  building  and  operating  a  railroad  along  in 
the  vicinity  of  such  highway  and  crossing,  and  by  the  erection 
of  piers  for  such  railroad  across  such  stream,  and  crossing  the 
same  thereon.  There  is  no  such  similarity  as  renders  the  one  an 
interference  with  the  other.* 

Power  under  a  railroad  charter  to  contract,  includes  power 
to  sell  and  transfer  obligations  and  securities  taken  by  it 
in  the  prosecution  of  the  object  of  the  charter.  Nor  does 
the  express  authority  of  the  statute,  conferred  upon  a  rail- 
road corporation,  to  execute  mortgages  or  deeds  of  trust  on  its 
property  and  road,  preclude  the  company  from  giving  such 
other  security  to  its  creditors  as  it  may  possess.  It  may  there- 
fore sell,  or  pledge  notes,  mortgages,  or  other  securities,  to 
secure  payment  of  its  bonds,'  or  any  choses  in   action."     Such 

> Indiana  Cent.   R.  W.  Co.  ».  The  ».NewEng.   Transf.   Co.,  14  Blatch. 

State  of  Indiana  and  others,  3  Ind.  159;    MoRee  v.   Wil.  and   R.  R.  R. 

421,  425.  Co.,  2  Jones,  (N.   C.)  186;   Tucker  v. 

' Newcastle  &  Richmond  R.  R.  Co.  Cheshire  R.  R.  Co.,  21 N.  H.  (1  Foster), 

V.  The  Peru  &  Indianapolis  R.  R.  Co.,  29;  McLeod  v.  S.,  A.  &  G.  R.  R.  Co., 

3  Ind.  464,  466.  25  Geo.  445;  Bridge  Co.  v.  Hoboten 

'Newcastle  &  Richmond  R.  R.  Co.  Land  Imp.  Co.,  2  Beasley,  (N.  J.  Gh. 

V.  The  Peru  &  Indianapolis  R.  R.  Co.,  R.)  81.    It  is  clear  that  there  is  no 

3  Ind.,  464, 466;  People  v.  N.  Y.  Cent,  identity,  practicably  speaking,  between 

&  H.  R.  R.  R.  Co.,  74  N.  Y.,  302,  S.  C.  the  enterprises,  if  for  no  other  reason 

12  Hun,    195;  Struthers  v.   Dunkirk,  than  that  the  one  can  not  accommodate 

W.  &  P.  R.  R.  Co.,  87  Penn.  St.  282.  ordinary  travel,  and  the  other  is  equal- 

*  Lake  v.  Virginia  and  Truckee  R.  ly  incapable  of  accommodating  travel 

R.    Co.,    7  Nevada,    294;'    Mohawk  by  rail. 

Bridge  Co.  v.  The  Utioa  and  Schenec-  *  The  Uncas  National  Bank  of  Nor- 

tady  R.  R.  Co.,  6  Paige,  554;  Thomp-  wich  v.  Rith  and  wife,  23  Wis.  339. 

son  ».  N.  York  and  Harlem  R.  R.  Co.,  *Downie   v.  Hoover,  12  Wis.  174; 

3  Sand.  Ch.  R.  625;  City  of  New  York  Morris  v.  Cheney,  51  111.  451. 
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power,  we  may  remark  here,  is  an  attribute  of  its  corporate 
capacity  suitable  to  its  purpose  and  business,  and  is  believed  to 
exist  independent  of  statutory^ authority. 

The  definition  of  the  term  "  lateral  road"  given  by  the  Supreme 
Court  of  Illinois  is,  "  one  proceeding  from  some  point  on  the 
main  trunk,  between  its  termini."  *  *  *  "  A  lateral  road 
is  but  another  name  for  a  branch  road.  Both  must  have  a  prin- 
cipal road  from  wliich  they  proceed.  They  are  appendages  to, 
and  are  properlj'  a  part  of,  the  main  road.'"  The  same  power 
to  condemn  lands  for  right  of  way  for  a  lateral  road  will  be  held 
to  exist  inferentially  as  is  allowed  to  the  principal  road  by  its 
charter,  if  a  lateral  road  be  legally  authorized  and  no  restriction 
is  made  as  to  such  right."  And  the  limitation  or  extension  of 
time  in  which  to  construct,  will  by  intendment  be  applied  equally 
to  the  main  and  to  the  lateral  lines  of  road.'  So,  when  by  legis- 
lative enactment  power  is  given  to  a  railroad  corporation  to  build 
a  lateral  line  or  lines  of  road,  and  no  limit  is  fixed  to  the  length 
thereof,  the  courts  will  not  undertake  to  establish  a  limit  unless 
there  be  an  obvious  and  gross  abuse  of  such  power;  for  while 
the  rule  of  strict  construction  will  be  applied  to  prevent  the  ex- 
ercise of  powers  not  granted  by,  or  clearly  inferable  from,  the 
charter,  so,  on  the  other  hand,  those  granted,  or  clearly  resulting 
from  the  grant,  are  to  be  protected  with  equal  strictness.* 

In  the  absence  of  statutory  power  so  to  do,  a  charter  of  a  rail- 
road corporation  authorizing  the  building  of  a  railroad,  and 
branches  connecting  therewith,  does  not  empower  the  company 
to  purchase  and  operate,  as  such  branch  or  branches,  under  and 
subject  to  the  terms  of  its  charter,  such  as  may  have  been  construct- 
ed by  a  difierent  corporation,  acting  under  a  different  charter." 
And  where,  by  statutory  authority,  one  railroad  company  pur- 
chases and  operates  a  railroad  which  has  been  constructed  by  a 

'Newhall  V.  Galena  &  Chi.  Union  ta  &  Cincinnati  R.  R.  Co.,  23  Ohio  St. 

R.  R.  Co.  and  another,  14  111.  273.  168.    A  reservation  in  the  charter  of 

'  Newhall  ».  Galena  &  Chi.  Union  a  railroad  company,  of   a  rigrht  to 

R.  R.  Co.  and  another,  14  111.  273.  authorize  other  corporations  to  enter 

"Newhall   v.    The    Galena    &  Chi.  upon  and  use  such  railroad,  extends 

Union  R.  R.  Co.,  14  111.  273.  to  a  branch  railroad  purchased  from 

*  Newhall  V.  The  Galena  &  Chi.  another  company,  whose  charter  con- 
Union  R.  R.  Co.,  14  lU.  273,  275;  ained  no  such  reservation:  Lexing- 
Black  V.  Del.  &  Raritan  Canal  Co.,  ton  &  West  Cambridge  R.  R.  Co.  v. 
7  C.  E.  Green,  130;  S.  C.  9  Id.  455.  Fitchburg  Railway  Co.,  14  Gray,  266. 
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different  company,  it  is  subject  to  the  same  conditions  and 
terms  as  to  its  corporate  rights  in  the  hands  of  the  purchaser,  as 
it  had  been  in  the  hands  of  the  original  owners:  not  only  in  re- 
spect to  its  corporate  character  and  charter,  bat  also  in  regard 
to  the  right  to  fix  rates,  and  to  demand  and  receive  compensa- 
tion." If  the  roads  thus  by  statute  allowed  to  be  purchased, 
may  be  operated  by  the  purchasers  under  their  own  charter, 
instead  of  under  the  charters  under  which  they  were  constructed, 
then  it  follows  that  a  railroad  company  having  an  irrepealable 
charter,  with  privilege  of  fixing  its  own  rates,  may,  by  absorb- 
ing other  roads  whose  rates  are  restricted  by  law,  thus  evade 
the  clause  of  the  charter  of  the  latter  which  fixes  a  limit  to  its 
rates;  and  all  the  roads  thus  restricted  may  be  absolved  there- 
from, by  passing  into  the  hands,  and  under  the  corporate  author- 
ity, of  those  roads  iipon  whose  right  to  charge  for  services 
rendered  there  is  no  limitation."  By  the  statute  of  Ohio,  Feb. 
11,  1848,  this  power  as  to  corporations  subsequently  organized, 
(unless  otherwise  in  their  charter  expressed),  is  limited,  and 
placed  under  legislative  control.  Previous  thereto  most  of  the 
Ohio  roads  were  in  this  respect  unrestrained.  It  is  obvious 
then,  that  statutory  authority  to  one  road  to  purchase  another, 
is  not  to  be  construed  as  doing  away  with  this  restriction  where 
it  previously  existed.  "No  greater  rights  can  pass  to  the 
vendee  then  were  owned  by  the  vendor.'" 

9,  Benefits  of,  not  affected  by  a  general  law. — A  railroad 
corporation  is  not  deprived  of  a  charter  exemption  by  the  subse- 
quent enactment  of  a  general  law  to  the  contrary  thereof.  Thus, 
where  by  its  charter  such  corporation  was  not  to  be  required  to 
fence  its  road  within  the  waters  of  any  river,  a  subsequent  en- 
actmejit  requiring  railroad  companies  generally  to  fence  their 
road  does  not  have  the  eifect  to  take  away  such  exemption.* 
Shallow  channels  of  water  between  the  main  land  and  islands 
of  rivers  are,  in  law,  held  to  be  in  the  rivers,  within  the  mean- 
ing of  such  exemption.' 

I 

'Campbell  and  others  «.  The  Marietta  &  Cincinnati  R.  E.   Co.,   23  Ohio  St* 

&  Cincinnati  R.  R.  Co.,  23  Ohio  St.  168,189,190. 

168,  189.  *Schennerhom  ».  The  Hudson  River 

2 Campbell  and  others  ».  The  Marietta  R.  R.  Co.,  38  N.  Y.  (11  Tiffany)  103. 

&  Cincinnati  R.  R.  Co.,   23  Ohio  St.  '  Schermerhorn  v.  The  Hudson  River 

168,  189,  190.  R.  R.  Co.,  supra. 
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10.  Abandonment  of. — A  private  corporation  may  abandon  its 
charter,  and  dissolve  its  corporate  capacity  and  entity;'  except 
so  far  as  its  creditors  have  a  right  to  object,'  and  so  far  as  its 
duties  to  the  public,  as  conservators  of  a  peculiar  sort  of  highway, 
may  tend  to  limit  such  right.'  As  regards  the  rights  of  credit- 
ors, it  will  still  in  such  case  be  regarded  and  treated  in  law  as 
subsisting,  and  its  last  elected,  or  acting,  officers  and  agents  will 
be  recognized  as  such  for  the  purpose  of  serving  process.' 

But  in  so  far  as  the  right  to  dissolve  itself  may  be  limited  in 
law  by  its  duties  to  the  public  as  conservator  of  a  public  high- 
way, the  legislature  may  by  law  release  it  from  such  duties 
and  limitation,  and  may  allow  a  transfer  of  its  powers,  effects 
and  duties  into  other  hands ;^  subject,  however,  to  the  rights  of 
creditors.  And  so  the  legislature  may  allow  a  consolidation  of 
two  railroad  corporations,  by  the  merger  of  the  one  into  the 
other,  whereby  the  one  so  merged  loses  its  corporate  existence. 
Such  merger  works  with  it  a  dissolution — ^destroys  the  actual,  (or 
de  facto),  identity  of  both,  but  preserves  the  legal  identity  of 
the  latter.'  Tlie  company  so  merged,  that  is,  all  its  members, 
pass  into  and  become  members  of  the  company  into  which  it 
is  merged.  All  its  corporate  privileges  and  property  become 
vested  therein,  and  all  the  liabilities  of  the  extinct  company  be- 
come chargeable  against  the  corporation  into  which  it  is  merged.' 
By  such  merger  the  company  merged  loses  its  legal  identity,  its 
legal  entity  and  corporate  existapce;  it  can  therefore  no  longer 
have  any  corporate  recognition."     If  to  such  a  proceeding  the 

'  Lauman  ».   The  Lebanon  Vallej  R.  R.  Co.,  30  Penn.  St.  (6  Casey)  42. 

Railroad  Co.,  30  Penn.  St.  (6  Casey)  'Lauman  v.  The  Lebanon  Valley 

42.  The  taking  up  of  part  of  a  line  of  R.  R.  Co.,  30  Penn.  St.  (6  Ca.sey)  42. 

road  does  not  amount  to  an  abandon-  *  Lauman  v.  The  Lebanon  Valley  R. 

ment  of  other  parts  of  the  line  still  R.  Co.,  30  Penn.  St.  (6  Casey)  42. 

operated  by  the  company:    City  of  *  Lauman  ».  The  Lebanon  Valley  R 

Columbus  V.  Columbus  &   Shelby  R.  R.  Co.,  30  Penn.  St.  (6  Casey)  42. 

R.  Co.,37  Ind.  294,  3  Am.  Ry.  Repts.  "Lauman  v.  The   Lebimon  Valley 

70.   And  agreeing  with  the  proper  city  R.  R.  Co..  30  Penn.  St.  (6  Casey)  42,  45; 

authorities  for  a  postponement  of  the  The  State  v.  Bailey,  16  Ind.  46.      . 

laying  of  their  track  for  the  period  of  ■>  Lauman  v.  The  Lebanon  Valley  R. 

ten  years,  will  not  amount  to  an  aban-  R.  Co.,  30  Penn.  St.  (6  Casey)  42,  45; 

donment:    McNeil    v.  Chicago   City  State  v.  Bailey,  16  Ind.  46. 

Ry.  Co.,  61  111.  150,  12  Am.  Ry.  Repts.  « Lauman  v.  The  Lebanon  Valley  R. 

457-  R.  Co.,  30  Penn.  St.  (6  Casey)  42,  45; 

2  Lauman  v.  The  Lebanon  Valley  State  v.  Bailey,  16  Ind.  46. 
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law  and  a  legal  majority  of  the  respective  corporations  consent, 
and  the  same  be  effected  by  those  authorized  to  do  so,  a  single 
member  of  either  can  not  object  thereto  in  law.'  Yet  a  stock- 
holder in  the  company  merged  who  dissents  to  the  merger,  and 
to  becoming  a  member  of  the  other  company,  can  not  be  com- 
pelled to  become  a  member  of,  or  stockholder  in,  such  other 
company  against  his  will.^  The  merger  works  a  dissolution  of 
his  company,  and  thereby  a  change  in  the  form  of  the  intei-ests 
of  its  members,  by  destroying  the  stock,  and  substituting  in  lieu 
thereof  the  legal  interest  or  property  which  the  stock  before 
such  merger  represented;  which  interest  being  indivisible,  and 
being  transferred  by  the  merger  to  the  other  company, 
thereby  destroying  such  dissenting  member's  stock,  he  has  a 
right  to  compensation  therefor  before  such  proceeding  may  take 
place;  and  to  secure  him  therein  an  injunction  against  perfect- 
ing the  merger  without  such  compensation  is  allowable.' 

11.  Forfeiture  of  charter. — A.lthough  a  charter  right  of  a 
corporation  may  not  be  arbitrarily  invaded  or  abolished  by  the 
legislative  power  of  a  state,  yet  an  act  of  assembly  providing 
for  such  a  forfeiture  on  condition  of  acquiescence  therein,  or 
consent  thereto,  given  by  all  the  stockholders,  is  not  necessarily 
void  for  unconstitutionality;  but  will  have  the  effect  of  creating 
such  forfeiture,  if  assented  to  and  accepted  by  a  majority  of  the 
stockholders.*  Such  a  proceeding,  when  consented  to  by  the 
corporation,  or  done  with  its  approbation  and  consent,  does  not 
violate  the  constitution  by  impairing  the  obligation  of  a  contract." 

We  apprehend,  however,  that  such  transaction  between  the 
state  and  the  stockholders  must  be  made  in  good  faith,  and  for 
some  cause  for  which  a  like  forfeiture  might  be   enforced  upon 

^  Lauman  v.  The  Lebanon  Valley  R.  incurred  under  a  statute  the  forfeiture 

R.  Co.,  30  Penn.  St.  (6  Casey)  42,  45.  is  effectual  on  the  occurrence  of  the 

"  Lauman  v.  The  Lebanon  Valley  R.  cause  thereof :    Oakland  R.  R.  Co.  v. 

R.  Co.,  SO  Penn.  St.  42;  State  v.  Bai-  Oakland,  Brooklyn  &  P.  V.  R.  R.  Co., 

ley,  16  Ind.  46.  45  Cal.  365,  5  Am.  Rw.   Reps.  148. 

« Lauman   v.  The  Lebanon  Valley  «  Mobile  &  Ohio  R.  R.  Co.  v.  The 

R.  R.Co.,  30  Penn.  St.*(6  Casey)  42,  State,    29    Ala.  573.     Persons   con- 

49;  State  v.  B.iiley,  16  Ind.  46.  tracting  with  a  corporation  possessing 

*  Mobile  &  Ohio  R.    R.  Co.  v.  The  such  power  to  consent,  are  regajrded 

State,  29  Ala.  573.     Though  at  com-  as  acting  in  reference  to  the  possible 

mon  law  forfeitures  must  be  judicially  exercise  thereof,  and  of  its  consequen- 

deelared  before  taking  effect,  yet  when  ces.  lb. 
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the  company,  and  not  to  the  prejudice  of  the  creditors  of  the 
corporation.  The  corporation  can  no  more  despoil  its  creditors 
of  the  right  to  the  benefit  of  its  property  in  satisfaction  of  its 
debts,  by  a  voluntary  surrender  thereof  to  tlie  state,  than  to  an 
individual ;  and  a  charter  right  or  franchise  is,  in  its  character, 
property,  presumptively  possessing  a  valne.' 

But  when  the  charter  or  franchise  is  granted  by  act  of  the  leg- 
islature, with  a  clause  therein  declaring  the  same  subject  to  be 
forfeited  unless  certain  conditions  be  performed  within  a  lim- 
ited time,  then  in  case  of  a  failure  to  comply  with  the  conditions 
of  the  grant,  the  charter  becomes  forfeited  by  the  legislative  en- 
actment, and  such  law  is  not  subject  to  any  constitutional  objec- 
tion as  interfering  with,  or  encroaching  upon,  the  province  of  the 
judiciary.  No  adjudication  of  a  forfeiture  by  the  courts  is  re- 
quired in  such  cases.  But  the  legislative  department  may  treat 
the  same  as  forfeited,  and  may,  by  statute,  grant  the  same  to  an- 
other " 

Ordinarily,  however,  a  forfeiture  of  charter  rights  can  only 
be  declared  and  established  by  judicial  proceedings  directly  in- 


'  Oakland  R.  R.  Co.  v.  the  Oakland, 
Brooklyn  &  Fruit  Vale  R.  R.  Co.,  45 
Cal.  365  ;  Powell  v.  N.  Mo.  R.  R. 
Co.,  42  Mo.  63,  69  ;  Goodwin  v.  Mc- 
Gehee,  15  Ala.  232;  Bedford  R.  R.  Co. 
V.  Bowser,  48  Penn.  St.  (12  Wrig-kt) 
29, 37.  But  see  Silliman  v.  Fredericks- 
burg, Orange  &  Charlottesville  R.  R. 
Co.,  27  Gratt.  119,  17  Am.  Ry.  Rep. 
157,  that  under  a  charter  provision  for 
forfeiture,  the  state  takes  the  proper- 
ty and  franchises  free  from  any  trusts. 
Persons  acquiring  such  subsequent  in- 
terests are  held  to  have  notice  of  the 
terms  of  the  act  authorizing  the  crea- 
tion of  the  trust  under  which  they 
claim.  In  this  case  no  money  was  ex- 
pended on  the  road,  or  interest  paid: 
which,  it  was  held,  afforded  a  strong 
presumption  that  the  company  re- 
ceived no  money  for  the  bonds  issued. 
The  plaintiffs,  therefore,  were  not  in- 
nocent purchasers  for  value,  or  with- 
out notice. 

^In  re    Brooklyn,  Winfleld  &  N. 


R.  R.  Co.,  72  N.  Y.  245,  75  N.  T. 
335,  19  Hun,  314,  55  How.  Pr.  14  ; 
Oakland  R.  R.  Co.  ».  The  Odkland, 
Brooklyn  &  Fruit  Vale  R.  R.  Co.,  45 
Cal.  365;  La  Grange  &  M.  R.  R.  Co. 
V.  Rainey,  7  Coldw.  420;  Kennedy  v. 
Strong,  14  John.  129;  United  States  «. 
Grundy,  3  Cranch,  351;  State  v.  Clin- 
t.on  &  Port  Hudson  R.  R.  Co.,  4  Rob- 
inson (La.),  445;  Sturges  v.  Vander- 
bUt,  73  N.T.  384;  Brooklyn  Steam 
Trans.  Co.  v.  Brooklyn,  78  N.Y.  524. 
In  Wisconsin  it  is  held,  that  a  charter 
to  construct  and  run  a  raUroad  be- 
tween two  termini,  is  forfeited  by 
taking  up  and  abandoning  the  road 
between  the  same;  and  that  power  to 
change  the  route  between  such  points 
does  not  confer  the  right  to  change 
said  termini  or  either  of  them;  an.d 
that  if  changed,  it  works  a  forfeiture: 
Att'y-Genl.  v.  West  Wisconsin  Ry. 
Co.,  36  Wis.  466,  9  Am.  Rw.  Reps. 
141. 
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stihited  for  that  purpose;  and  the  method  is  by  qito  warranto.^ 
It  can  not  be  done  incidentally  in  collateral  proceedings." 

It  is  not  a  ground  for  forfeiture  of  a  charter  of  a  corporation 
that  it  accepts  a  charter  also  from  another  state  for  a  like  pur- 
pose, any  more  than  it  is  cause  for  forfeiture  of  a  patent  right 
obtained  from  one  sovereignty  to  obtain  a  like  one  for  the 
same  invention  from  another  sovereignty.'  The  corporation 
does  not  divest  itself  of  its  allegiance,  or  transfer  the  same,  by 
accepting  a  charter  from  another  state.  It  can  not  by  such  ac- 
ceptance throw  off  the  obligations  that  rest  upon  it.  Nor  can 
its  new  relations,  if  there  be  in  such  case  any  relation  or  privity, 
shelter  or  excuse  it  from  the  performance  of  its  original  obli- 
gations under  the  old  one,  or  from  the  consequences  of  a  viola- 
tion thereof.  Therefore,  as  the  fact  of  being  incorporated  in  an- 
other state  can  not  harm,  or  militate  against,  the  interest  or 
rights  of  the  state  that  created  it,  and  inasmuch  as  the  courts 
thereof  will  enforce  these  rights,  just  as  if  no  other  act  of  incorpo- 
ration had  been  granted  to  it  by  the  neighboring  state,  it  follows 
that  the  acceptance  of  such  other  act  of  incorporation  is  no  cause 
of  forfeiture  of  its  original  franchise.''  Such  corporations  are 
distinct  and  separate  legal  entities,  although  their  corporate 
names  and  purpose  be  the  same.'     It  is   not  like  the  case  of  a 

'  Bruffett  and  others  v.  Great  West-  forfeiture,  on  the  ground  that  the  com- 

em  R.  R.  Co.,  25  111.  353,  356;  Kent's  pany  was  organized  to  do  an    illegal 

Com.  Vol  2,  305;  Danbury  &Norwalk  act,  can  not  affect  or  delay  the  decis- 

R.  R.  Co.    V.    Wilson,    22  Conn.  435,  ion  in  a  prior  proceeding  to  enjoin  the 

449,  452;  Matter  of  Petition  of  N.  Y.  company  from  further  prosecuting  the 

Elevated  Ry.   Co.,   70  N.  Y.  327,  19  purpose  for  which  it  was  organized. 

Am.  Ry.  Rep.  152;  Sturges  v.  Vander-  A.  &  C.  R.  R.  Co.  v.  City  of  L.)  Den- 

bilt,  73  N.  Y.  384.'  ''^er    &   Swansea  Ry,  Co.   v.  Denver 

2  Matter  of  Petition  of  N.Y.  Elevated  City  Ry.Co.,2  Col.  673, 20  Am.  Ry.Rep. 

R.  R.  Co.,  70   N.  Y.  327, 19  Am.  Ry.  339;  Hamilton  ».  Annapolis  &  E.  R.  R. 

Rep.  152;  Danbury  &  NorwalkR.  R.  R-  Co.,  1  Md.  Ch.  107;  Laflin  &Rand 

Co.  V.  Wilson,  22  Conn.  435,  449, 452;  P.    Co.  v.  Sinsheimer,  46    Md.    315; 

Cleveland,  Painesville  &  Ashtabula  R.  Chubb  d.  Upton,  95  U.  S.  665;   Leh- 

R.  Co.  V.  The  City  of  Erie,  27Penn.  St.  man  v.  Warner,  61  Ala.  455. 

(3  Casey)  380;  N.  Jersey  Southern  R.  ' Comm.  «•  Pittsburg  &  Connell-ville 

R  Co.  V.  Long  Branch  Com'rs,  39  N.  R.  R.  Co.,  58  Pehn.  St.  26. 

J.  28,  14  Am.  R.  W.  Reps.  211;  An-  « Commonwealth    v.   Pittsburg  and 

rora  &  Cincinnati  R.  R.  Co.  v.  City  of  Connellsville  R.  R.  Co.,  58  Penn.  St.  26. 

Lawrenceburgh,56Ind.  80,18Am.Ry.  '  Allegheny  County  v.    Cleveland* 

Rep.,  136;  Same  v.  Miller,  Id.,  18  Am.  Pittsburg  R.  R.  Co.,  51  Penn.  St.  (1  P. 

Ry.  Rep.  144;  (and  the  pendency  of  F.  Smith),  228;  Ohio  &  Miss.   R.  R. 

2iio«)armnto  proceedings  to  procure  a  Co.  v.  Wheeler,  1  Black,  286. 
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joint  act  of  incorporation  of  a  company  in  two  or  more  states, 
created  by  the  concurrent  legislative  enactments  of  each  state, 
each  made  in  reference  to  the  other,  and  with  a  view  to  an  inter- 
state corporation  and  work  of  inter-state  improvement:  whereby 
the  corporation  becomes  a  legal  entity  in  each,  and  the  respective 
legislative  acts  of  incorporation  become  a  compact  between  such 
states  themselves,  and  with  the  corporate  body  thus  created.' 

The  forfeiture  of  a  charter  may  be  waived  by  implication  on 
the  part  of  the  state.''  Thus  the  passage  of  a  legislative  act  con- 
ferring upon  a  railroad  company  certain  privileges  and  powers, 
the  exercise  of  which  is  inconsistent  with  a  forfeiture  of  its  char- 
ter, then  in  point  of  time  within  a  few  days  of  becoming  forfeited, 
is  ho'lden  to  have  been  an  indefinite  waiver  of  such  forfeiture, 
and,  by  a  necessary  implication,  to  have  continued  its  charter  in 
full  vigor  for  an  indefinite  period  of  time.' 

In  the  case  of  Foster  w.  Fitch  and  others,  here  cited  from  36 
Connecticut,  the  o«harter  of  the  New  Haven  &  Derby  Railroad 
Company  contained  a  provision  requiring  the  company  to  com- 
plete its  road  in  a  given  time,  or  else  in  default  thereof  that  the 
charter  sliould  be  void.  When  the  specified  time  was  within  a  few 
days  of  expiring,  the  legislature  passed  an  act  authorizing  tlie 
company  to  issue  its  bonds  to  a  large  amount,  to  be  negotiated 
and  u^ed  in  the  completion  of  the  road,  and  to  be  paid  at  a  far 
distant  point  of  time;  the  payment  to  be  guaranteed  by  the  city 
of  New  Haven.  It  was  held  by  the  Supreme  Court  of  the  State, 
that  tliis  act  of  the  Assembly  repealed  by  implication  the  clause 
of  forfeiture  contained  in  the  original  charter,  and  continued  the 
corporate  capacity  of  the  railroad  company  for  an  indefinite  pe- 
riod of  time.  That  court  say,  Park,  Justice:  "  We  think  it  is 
clear  that  the  act  repeals  the  nin  bh  section  of  the  charter  by  impli- 
cation. That  section  had  performed  all  the  good  it  could  accom- 
plish. Tlie  road  was  far  advanced  in  its  completion.  It  was  for 
the  benefit  of  the  state  that  it  should  be  completed.  No  good 
could  result  from  its  non-completion,  and  the  act  in  question  in- 
tended that  it  should  be  completed." 

'Brockets.  Ohio  &  Pennsylvania  R.  Conn.  236;  Matter  of  Petn.  of  N.  Y. 

E.  Co.,  14  Penn.   St.  ( 2  Harris)  244;  E.  R.  R.  Co.,  supra. 

Cleveland   &    Pittsburg  R.  R.  Go.  v.  »  Poster   v.  Pitch    and    othen;,    36 

Speer,  56  Penn.  St.  325.  Conn.  236;  Matter  of  Petn.  of  N.  Y. 

^  Foster   v.  Fitch   and   others,   36  E.  R.  R.  Co.,  supra. 
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When  there  is  constitutional  power  in  the  legislature  to  de- 
clare a  forfeiture  of  a  charter  franchise,  then  an  enactment  of  for- 
feiture vests  the  franchise  in  the  state  at  once  and  without  doing 
anything  more.  And  so  when  the  grant  is  but  for  .a  limited  time, 
the  franchise  is  returned  to  the  state  by  lapse  of  time.'  But  a 
forfeiture  at  common  law,  that  is,  in  case  forfeiture  is  claimed  for 
causes  extraneous  to  the  charter,  as  for  improper  action,  or  abuse 
of  its  privileges,  or  omission  to  subserve  the  purposes  of  the  or- 
ganization or  grant,  must  be  enforced  by  suit.'  If,  however,  the 
grant  is  upon  condition  precedent,  then  non-compliance  with  the 
condition  forfeits  the  right  of  subsequent  compliance  there- 
with, and  fixes  upon  the  company  a  legal  disability,  subjecting 
it  to  be  disfranchised  by  quo  warranto.' 

Nor  is  it  a  ground  of  forfeiture  of  the  charter  of  a  railroad 
company's  branch  road,  that  by  reason  of  the  insufficiency  of  pas- 
senger business  to  pay  a  reasonable  compensation  for  running 
passenger  trains  thereon,  the  company  withdraws  its  regular 
passenger  trains  therefrom,  and  gives  notice  thereof.^  More 
especially  is  it  not  such  cause  when  the  deficiency  of  passenger 
travel  is  attributable  to  the  action  of  the  state,  in  allowing  com- 
petition of  an  injurious  nature  by  a  parallel  line  of  road.' 

The  passage  of  an  act  reviving  a  de  facto  railroad  corporation, 
after  the  occurrence  of  events  rendering  the  charter  liable  to  for- 
feiture, but  before  a  forfeiture  is  judicially  declared,  cures  all  de- 
ficiency and  liability  to  forfeiture  in  that  respect,  and  continues 
the  de  facto  corporation.  It  legalizes  the  same  as  a  corporation 
dejure,  to  the  same  extent  as  the  defaoto  corporation  exists  at 
the  time  of  the  passage  of  the  curative  act."      Such  act  revives 

'  Oakland  R.  R.  Co.  v.  The  Oakland,  Cranch,  351. 
Brooklyn  &  Fruit  Vale  R.  R.  Co.,  45  =  The  Oakland  R.  R.  Co.  v.  The  Oak- 
Cal.  365;  United  States  v.  Grundy,  3  land,  Brooklyn  &  Fruit  Vale  R.  R.  Co., 
Cranch,  351.  But  if  the  state,  instead  45  Cal.  365;  United  States  v.  Grundy, 
ofenforcing  a  forfeiture,  continue  to  3  Cranch,  351;  Silliman  ©.Fredericks- 
recognize  the  company  as  a  corporate  burg,  Orange  &  Charlottesville  R.  R. 
body,  it  may  act  as  such  de  facto,  and  Co.,  27  Gratt.  119,  17  Am.  Ry.  Rep. 
will  be  a  legal  entity  if  so  recognized  157. 

by  statute:  Lagrange  &  Memphis  R.  " Commonwealth  i>.  Fitchburg  R.  R. 

R.  Co.  V.  Rainey  el  al.,  7  Cold.  (Tenn.)  Co.,  12  Gray,  180. 

420.  '  Commonwealth  v.  Fitchburg  R.  R. 

2  The  Oakland  R.  R.  Co  ».  The  Oak-  Co.,  12  Gray,  180. 

land,  Brooklyn  &  Fruit  Vale  R.  R.  Co.,  *  Phillips  and  others  v.  Town  of  Al- 

45   Cal.  365;    U.  S.    v.    Grundy,  3  bany  and  others,  28  Wis.  340. 
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and  continues  in  force  the  original  act  of  incorporation,  and  the 
corporation  thereby  or  thereunder  originally  organized.  It  does 
not  create  a  new  one.' 

Nor  is  it  aay  cause  of  forfeiture  that  a  corporation  prosecutes, 
,  in  a  court  of  the  United  SUtes,  a  suit  against  another  corpora- 
tion of  the  same  state  with  itself,  to  have  declared  null  and  void 
a  legislative  act  of  such  state  incorporating  such  other  corpora- 
tion, however  objectionable  it  might  be  if  the  suit  was  in  a  tri- 
bunal of  another  or  different  sovereignty.'  For  the  government 
of  the  United  States  forms  a  part  of  the  government  of  each 
state;"  and  in  the  language  of  Shaeswood,  J.,  "its  courts 
are  the  courts  of  each  state,"  who  administer  justice  according 
to  the  laws  of  the  state  as  construed  and  settled  by  its  own 
tribunals.* 

Legislative  power  to  declare  a  forfeiture  of  charter  is  cumu- 
lative to,  and  not  a  substitute  for,  a  judicial  proceeding  by  quo 
warranto  to  obtain  the  same  end.' 

Though  a  failure  to  reside  in  the  state,  by  such  officers  of  a 
railroad  corporation  as  by  the  laws  of  the  state  are  required  to 
reside  therein,  is,  if  persisted  in,  a  cause  of  forfeiture  of  charter, 
yet  it  is  regarded  in  law  as  a  harsh  remedy;  and  no  forfeiture 
is  worked  per  se  by  mere  failure  to  comply  with  the  law,  but  in 
the  absence  of  any  other  expressed  remedy  can  only  be  effected 
by  a  judicial  proceeding  by  quo  warranto' 

Conditions  in  a  legislative  charter  rendering  it  voidable"  if 
the  work  be  not  completed  in  a  given  time,  are  for  the  benefit  of 
the  public,  and  are  no  part  of  the  contract  between  the  individual 
stockholders  and  the  corporation.'    Nor  as  between  themselves.' 

1  Phillips  and  others  v.  Town  of  Al-  »  Refpuhlica  v.  Cobbet,  3  Dall.  473; 
bany  and  others,  28  Wis.  340.  But  Com.  «.  Pittsburg &ConneUsvineR.R. 
such  waiver  will  not  revive  a  corpora-      Co.,  68  Penn.  St.  26,  44. 

tion  which,  by  its  default,  has  ceased  to  *  Com.  t'.  Pittsburg  &  Connellsville 

exist,  where  the  legislature  is  prchib-  R.  R.  Co.,  58  Penn.  St.  26,  44;  Shelby 

ited  from  granting  special  charters.  t).  Oruy,  11  Wheat.  361.          '' 

People  V.  Manhattan  Co.,  9  Wend.  351 ;  « The  State  v.  Southern  Pacific  R.  R. 

/rare  Brooklyn,  Winfleld  &  N.  R.  R.  Co.,  24  Tex.  80. 

Co.,  72  N.  Y.  245,  75  N.  Y.  335, 19  Hun,  « The  State  v.  Southern  Pacific  R.  R. 

314,  55  How.  Pr.  14;  Oroville  &  Va.  Co.,  24 Tex.  80. 

R.   R.    Co.  V.    Plumas  Co.,  37  Cal.  'City  of  San  Antonio  ».  Jones,  28 

354.  Tex.  19. 

2  Com.  ».  Pittsburg  &  ConnellsviUe  ^city  of  San  Antonio  v.  Jones,  28 
R.  R.  Co.,  58  Penn.  St.  26,  44.  Tex.  19. 


THE   CHAETEE.  45 

Therefore  an  individual  stockholder  can  not  take  advantage  of 
non-performance  thereof.  The  conditions  designed  to  insure  a 
speedy  construction  of  the  road  are  for  the  benefit  of  the  public, 
•and  the  public  authorities  alone  can  take  advantage  of  non-per- 
formance to  enforce  a  forfeiture.' 

Proceedings  by  quo  wdrranto,  or  by  action,  as  it  is  termed 
in  Iowa,  to  test  the  validity  of  a  corporate  franchise,  must 
be  against  the  persons  assuming  to  be  the  corporators,  and 
not  against  the  pretended  corporation  by  name;  for  if  there 
is  really  no  such  corporate  body,  then  none  such  can  be  brought 
into  court.  Moreover,  it  is  the  right  of  the  individual  persons, 
accused  of  acting  without  authority,  to  have  their  day  in  court." 
To  bring  the  supposed  corporation  in  by  its  assumed  corporate 
name  is  to  admit  its  existence  as  a  corporation.' 

12.  Repeal  of  charter. — A  repeal  of  a  corporate  charter  of  a 
corporation  aggregate,  as  for  instance  of  a  railroad  corporation,  by 
legislative  enactment,  can  not  be  done,  after  its  acceptance  unless 
unconditional  authority  therefor  be  found  in  the  charter  itself, 
or  in  the  general  law  of  the  land  existing  and  entering  into  the 
charter  at  the  time  of  granting  it,  or  at  the  time  of  creating  the 
corporation,  if  originated  under  a  general  incorporation  law. 
Such  unauthorized  repeal  would  be  invalid  as  impairing  the 
charter  contract.* 

The  power  to  repeal  exists,  whenever  the  same  is  uncondition- 
ally authorized,  as  above  stated.  But  if  exercised,  the  state  is 
then  bound  to  pay  for  the  sanje,  or  to  make  provision  for  such 
payment,  or  else  the  repeal  will  be  void,"  not  only  as  impairing 
the  contract  right  of  the  company  to  have  and  to  hold  its  property 
as  above  stated,"  but  as  violating  that  clause  of  the  state  consti- 

'City  of  San  Antonio  "v.  Jones,  28  •  State  ».Noyes,  47  Maine,  189;  Bruf- 

Tex.  19.  fett  and  others  v.  The  Great  Western 

2  State  V.  Independent  School  Dis-  R.  R.  Co.,  25  111.  353;  Miller  v.  State 
trict,  44  Iowa,  227;  The  King  v.  City  of  New  York,  15  Wall.  478;  S.  C.  4 
of  London,  Skin.  293,  310;  cited  in  2  Am.  R.  W.  Reps.  23. 
Tenn.  R.  522;  Mad  Creek  Draining  '  State  v.  Noyes,47  Maine,  189;  May- 
Co,  V.  The  State,  43  Ind.  236;  People  v.  or  of  Baltimore  v.  Pittsburgh  &  Con- 
Rensselaer  &  Saratoga  R.  R.  Co.,  15  nellsville  R.  R.  Co.,  1  Abbott,  (U.  S. 
Wend.  128.  C.  C.)  9. 

=  Mud  Creek  Draining  Co.  v.  The  'Supra. 
State,  43  Ind.  236. 
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tution  whicli  declares  that  private  property  shall  not  be  taken 
for  public  use  without  duo  compensation  therefor.  Such  repeal 
will  not  be  presumed  in  law  to  have  been  wantonly  done,  but  on 
the  contrary  for  the  public  good ;  and  if  the  public  good  is  the 
object  in  taking  away  the  charter  rights  and  franchises  of  the 
company,  the  public  must  pay  for  the' same.'  N^or  can  a  repeal 
thereof  by  legislative  enactment  ordinarily  be  consummated  for 
alleged  abuse  of  charter  privileges;  whether  there  has,  or  has 
not,  been  such  an  abuse,  is  a  question  to  be  settled  by  the 
courts,  and  requires  a  judicial  finding  and  judgment,  and,  there- 
fore, is  without  the  pale  of  ordinary  legislative  authority." 

But  where  the  charter  itself  expressly  reserves  to  the  legislative 
department  the  right  and  power  of  repealing  the  same  in  case 
the  franchise  be  abused,  or  misused,  then  after  such  misuser  or 
abuse  the  corporation  hold  the  franchise  at  the  mere  will  of  the 
legislature,  which  is  then  competent  to  repeal  the  same.'  The 
right  of  the  legislature  to  repeal  the  same  in  such  case,  is  as 
much  a  part  of  the  contract  as  is  any  other  clause  of  the  charter.* 

Nor  is  a  judicial  finding  establishing  the  fact  of  such  mis- 
user or  abuse  necessary  as  a  prerequisite  to  the  exercise  of  the  leg- 
islative right  of  repeal.  If  this  were  necessary,  then  the  reserva- 
tion is  itself  nugatory  and  of  no  possible  utility;  for  when  such 
abuse  or  misuser  is  judicially  established,  then  the  corporation 
will  be  dissolved  as  a  result  thereof,,  without  legislative  interfer- 
ence to  bring  that  end  about.' 

The  most  that  can  be  alleged  against  its  exercise,  is  that  the 
repeal  is  void  if  it  come  before  the  occurrence  of  the  event  upon 

'  State  V.  Noyes,  47  Maine,  189.  law.    State  v.  Comr.  of  R.  R.  Taxa- 

=>  State   V.    Noyes,    47  Maine,  189;  tion.  8  Vroom,  228;  S.  C,  97(i.  472. 
Commonwealth  v.  Pittsburg  &  Con-  *  Erie  &  North-East  R.   R.   Co.  v. 

nellsville  R.  R.  Co.,  58  Penn.  St.  26;  Casey,  26  Penn.  St.  (2  Casey)  287,  302; 

Brooklyn  Cent.  R.  R.  Co.  v.  Brooklyn  McLaren    v.  Pennington,     1    Paige, 

City  R.  R.  Co.,  32  Barb.  358;  Sturges  107;  Crease  v.  Babcock,  23  Pick.  334; 

V.  Vanderbilt,  73  N.  Y.  384.  Miners'  Bank  v.  U.  S.,  1  G.  Greene, 

'Thornton  v.  Marg.  Pr.  R.  R.  Co.,  (la.)  561. 
123  Mass.  32;  Lothrop  v.  Stedman,  '  Erie  &  North-East  R.  R.   Co.   v. 

13  Blatch.  134;  S.  C,  42  Conn.  583;  Casey,   26  Penn.  St.  (2  Casey),   287, 

Baltimore  v.  Pittsburg  &  C.  R.  R.  Co.,  302,  322;  McLaren  v.  Pennington,  1 

1  Abbott,  (U.  S.)  9;  Western  N.  Car.  Paige,    107;  Crease   v.    Babcock,  23 

R.  R.  Co.  V.  Rollins,  82  N.  Car.  523.  Pick.  334;  Miners'  Bankc.  U.  S.,  1  G. 

Under  such  reserved  power  a  special  Greene,  (la.)  561. 
charter  maybe  repealed  by  a  general 
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which  it  is  allowed  to  be  predicated;  and  if  the  corporators  test 
judicially  the  truth  thereof,  the  onus  is  on  themselves  to  prove 
that  the  event  has  not  occurred.' 

Such  power  to  repeal  is  essentially  different  from  the  judicial 
power  or  right  to  pronounce  a  forfeiture,  and  may  be  exercised 
when  proceedings  by  a  writ  of  quo  warranto  might  not  only 
prove  ineffectual,  but  would  also  involve  risljs,  embarrassment 
and  delay.     Hence  the  purpose  of  such  reservation." 

When  such  repeal  takes  place,  it  is  said  that  the  road  itself, 
being  a  "  public  highway  solemnly  devoted  by  law  to  public  use," 
'  is  thrown  back  on  the  hands  of  the  state;"  inasmuch  as  the 
lands  that  were  taken  to  build  it  were  taken,in  the  name  of  the 
state,  and  for  the  public  use.'  But  that  the  assets  of  the  defunct 
company  or  stockholders,  will  be  administered  for  the  use  and 
benefit  of  the  creditors  and  stockholders.* 

When  the  constitution  of  a  state  expressly  inhibits  the  legis- 
lature from  passing  laws  granting  irrevocable  charters,  such  pro- 
vision enters  into  all  charters  granted,  and  renders  them  subject 
to  repeal  or  revocation,  whether  so  expressed  in  the  act  of  assem- 
bly or  not.'  But  the  exercise  of  this  power  of  repeal  or  revoca- 
tion by  the  legislature  is  to  be  for  good  cause  shown,  on  investi- 
gation before  that  body,  and  not  for  mere  caprice;  and  also 
after  notice  to  the  corporation,  and  an  oppertunity  to  be  heard 
afforded  to  it."  It  is  against  the  spirit  of  our  institutions  that 
a  party  be  deprived  of  rights  without  a  hearing. 

lErie  &    North-East   R.    R.    Co.  Marg.  Fr.  R.  R.  Co.,  123  Mass.  32. 

V.  Casey,  26  Penn.  St.  (2  Casey)  287,  ^  Delaware  R.  R.  Co.  v.  Tharp,  5 

302.  Del.  (5  Hamngtx)n),  454. 

'Erie  &  North-East  R    R.   Co.  ■».  « Delaware  R.  R.  Co.   v.  Tharp,  5 

Casey,   26    Penn.  St.  (2  Casey)  287,  Del.  (5  Harrington),  454.  The  repeal  of 

307,  310.  a  general  law  authorizing  the  forma- 

^Erie  &  North-East  R.  R.   Co.  «.  tion  of  corporations,   does  not  affect 

Casey,  26  Penn.  St.  (2  Casey)  287, 307.  corporations  organized  under  it:  Free- 

*  Erie  &  North-East  R.  R.  Co.  v.  hold  Mut.  Loan  'Assn.  v.  Brown,  2 
Casey,  26  Penn.  St.  (2  Casey)  287,  307;  Stew.  (N.  J.)  121;  Bewick  v.  Alpena 
Bacon  and  others  B.'Robertson  and  oth-  Harbor  Imp.  Co.,  39  Mich.  700;  Don- 
ers, 18  How.  480.  And  see  Thornton  v.  worth  v.  Coolbaugh,  5  la.  300. 
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THE   COKPOKATION, 

Sectton.  Section. 
How  created  and  organized       .  1  Power  to  operate  outside  of  char- 
Contracts  to  procure  charter,  and  ter  purposes      .        .        .        .10 

other  legislation       .        .  '     .  2  Suits,  against,  to  enforce  corporate 

Contracts  in  view  of  organization  3          duty 11 

The  corporation  is  a  private  one   .  4  Answer  of  corporation         .        .    12 

The  corporation  is  a  legal  person  5  Inter-state  privileges  and  liabili- 

Corporate  residence  and  citizen-  ties 13 

ship 6  Proceedings  against,  by  qiio  war- 

Its  corporate  franchises  and  ca-  ranto 14 

pacity 7  May  be  a  railroad  corporation,  and 

Power  to  hold  lands     ...  8  yet  include  other  powers  .        .    15 

Power  to  sell  corporate  property  ■  Dissolution  of  corporation    .        .    16 

and  franchises  ....  9 

1.  How  created  and  organized.  Corporate  existence  can 
only  he  conferred  by,  or  emanate  from,  the  sovereign  power.' 
Whether,  as  in  England,  it  be  by  royal  grant  or  act  of  parlia- 
ment," or,  as  in  the  American  government  and  states,  by  acts 
of  legislation,  granting,  as  in  some  cases,  special  charters,  or,  as 
in  others,  general  charters,  known  as  general  incorporation  laws, 
they  are  nevertheless  emanations  of  the  sovereign  power,'  and 
when  composed  of  several  persons,  for  business  purposes,  are 
corporations  aggregate. 

When  an  organization  is  completed  under  such  general  incor- 
poration law,  in  strict  accordance  with  the  requirements  there- 
of, then  such  general  incorporation  law  stands,  in  relation  to  the 
company  so  organized,  in  connection  with  its  articles  of  associa- 

'2  Kent,  (2  Ed.),  276;  Bac.  Abt.,  «2  Kent,  276;  Buffalo  &  N.  York 

Title  Corporation,  (B)  438,  439.  R.  R.  Co.  v.  Brainard,  9  N.  T.  100, 

2  2  Kent,  (2  Ed.),  276;    Bac.  Abt.,  110;  Hoagland  ».  Cin.  &  Fort  Wayne 

Title  Corporation,  (B)  438,  439,  (D)  R.  R.  Co.,  18  Ind.  452,  454;  Woolfolk 

445.  f).  The  State,  10  Ind.  532. 

(48) 
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tion,  as  its  charter;  and  tlie  organizatran  or  company  is  as 
effectually  a  corporate  entity  a,8  if  created  by  a  special  act  of 
legislation.' 

But  if  the  organization  be  inaptly  or  deficiently  done,  there  is 
then  only  a  corporation  defacto.^  But  it  may,  if  done  in  good 
faith,  discharge  thereafter  the  ordinary  corporate  functions. 
Thus,  where  the  right  to  organize  under  such  general  incorpora- 
tion law  is  dependent  on  the  obtaining  of  .a  certain  amount  of 
subscription  to  the  capital  stock,  then  the  attainment  in  good 
faith  of  the  sum  required  is  a  sufficient  basis  for  organization, 
and  discharge  of  corporate  functions.' 

Under  the  statute  of  jS"ew  York,  requiring  subscriptions  of 
capital  stock  of  at  least  one  thousand  dollars  per  mile  for  every 
mile  of  road  proposed  to  be  built  by  any  company  about  to  organ- 
ize, and  actual  cash  payment  of  ten  per  cent,  of  such  subscrip- 
tion before  the  filing  and  recording  of  articles  of  incorporation 
in  the  office  of  the  Secretary  of  State,  it  is  held  that  such  require- 
ment is,  not  that  ten  per  cent,  on  eacli  separate  share  subscribed 
is  to  be  so  paid  before  filing  of  the  articles,  but  ten  per  cent,  of 
the  aggregate  amount  so  subscribed,  whether  paid  by  one  or  by 
another  pf  such  subscribers.'  The  court  say  in  reference  thereto, 
BftowN,   Justice:     " The  word  '  thereon '  does  not  refer  to  the 

'  Hoagland  v.  Cin.  &    Fort  Wayne  road   commenced,  the  fact  that  tha 

R.  R.  Co.,  IS  Ind.  452;  Buffalo  &  N.  whole  capital  has  not  been  subscribed 

York  R.  R.  Co.  ».  Brainard,  9  N.  T.  for  is  no  defense  to  an  action  by  the 

(5  Sel.)  100,  110.    Under  the  General  qorporation  upon  subscriptions  to  the 

Incoi^oration    Act    of    Maryland  of  stock.  The  language  employed,  — "  to 

1868,  Ch.  471,   horae  railways  can  be  perfect  the    organization," — includes 

legally  incorporated  only  outside  the  merely  the  choice  by  the  stockholders, 

limits  of  the  city  of  Baltimore:  Oler  v.  and  the  qualification,  of  the  necessary 

Baltimore  &  Randallstown  R.  R.,  41  officers:    New  Haven  &  Derby  R.  R. 

Md.  583, 7  Am.  Ry.  Rep.  495.  Co.  v.  Chapman,  38  Conn.  56,  4  Am. 

2  Heaston  ».  Cin.   &  Fort  Wayne  Ry.  Rep.  1.  And  see  Minneapolis  &  St. 

R.  R.   Co.,  16  Ind.   275;  Atlantic  &  Louis  Ry.  Co.  v.  Morrison,  23  Minn. 

Ohio  R.  R.  Co.  V.  SuUivant,  5  Ohio  808,  17  Am.  Ry.  Rep.  85;  Jewett  v. 

St.  276.  Valley  Ry.  Co.,  34  Ohio  St.  601;  S.  C. 

'Hoagland  v.  Cin.  &  Fort  Wayne  21  Am.  Ry.  Rep.  21;  Lail  «.  Mt.  Ster- 

R.  R.  Co.,  18  Ind.  452;  Warwick  R.  ling  Coal  Road  Co.,  13  Bush,  32;  Per- 

R.Co.  ».  Ca,dy,   il  R.  I.   131.    And  kins  ».  Sanders,  56  Miss.  733;   Willa- 

where  the  charter  provides  that  upon  mette  Freighting  Co.  ».  Stannus,    4 

a  certain  amount  of  stock  being  sub-  Greg.  261 ;  Post,  Chap.  IV,  subdn.  8. 

scribed,  the  organization  may  be  per-  «Lake  Ontario,  Auburn  &  N.  Y. 

fected  and  the  construction  of  the  rail-  R.  R.  Co.  v.  Mason,  16  N .  Y.  451, 
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shares  separately,  but  ten  per  cent,  upon  such  a  sum  of  suhscrip- 
tioris  as  in  the  aggregate  would  make  a  total  subscription  of 
$1,000  for  every  mile  of  road  proposed  to  be  made." ' 

The  corporation,  thus  in  either  manner  created,  is  limited  in  pow- 
er to  that  which  is  conferred  by  the  charter,  and  such  other  powers 
as  are  necessary  to  its  existence,  and  the  proper  exercise  of  the 
purposes  and  functions  of  its  creation.  Powers  incident  and 
necessary  to  its  successful  workings  are  vested  in  it  by  implica- 
tion." It  is  not  among  the  functions  of  such  corporation  to  be- 
come a  stockholder  in  another  railroad  corporation,  and  it  is 
against  the  policy  of  the  law  to  permit  it  to  be  done.' 

When  the  act  of  assembly,  or  the  articles  of  association,  as  the 
case  may  be,  does  not,  in  and  of  itself,  confer  corporate  entity 
and  capacity  upon  the  stockholders,  but  requires  certain  things 
to  be  first  done,  upon  the  performance  of  which  the  company 
or  members  shall  become  and  be  a  body  corporate,  the  per- 
formance of  such  prerequisites  is  a  condition  precedent  to  the 
vesting  of  corporate  authority  in  the  company.*    Thus   where 


'  Lake  Ontario,  Auburn  &  N.  T. 
R.  R.  Co.  B.  Mason,  16  N.  T.  456. 
But  a  provision  of  the  charter  of  the 
company  requiring  a  certain  per  cent- 
age  of  the  stock  to  be  paid  in,  will  not 
apply  to  county  bonds  exchanged  for 
stock  in  the  company,  in  pursuance 
of  statutes  for  extending  aid  to  rail- 
roads: Austin  ».  Gulf,  Colorado  & 
Santa  Fe  R.  R.  Co.,  45  Tex,  234,  13 
Am.  Ry.  Rep.  172.    ^ 

^Head».  Prov.  Ins.  Co.,  2  Cranch, 
127;  Beaty  v.  Knowler,  4  Pet.  152; 
Perrine  v.  Ches.  &  Del.  Canal  Co.,  9 
How.  172;  St.  Clair  Co.  Tump.  Co.  v. 
State  of  Ills.,  96  U.  S.  63;  Franklin 
Co.  V.  Lewiston  Savings  Bank,  68  Me. 
43;  New  Orleans,  Pla.  &  H.  St.  Co. 
V.  Ocean  Dry  Dock  Co.,  28  La.  Ann. 
173;  Atty.  Genl.  v.  Great  Eastern  Ry. 
Co.,  L.  R.  5  kpp.  Cas.  473;  S.  C.  C. 
L.  R.  11  Ch.  Div.  449;  Bac.  Abt.,  Title 
Corporation,  (D)  445. 

'Cent.  R.  R.  Co.  v.  Collins  et  ah,  40 
Geo.  582;  New  Orleans,  Fla.  &  H.  St. 
Co.  V.  0*  D.  D.  Co.,  supra;  Franklin 


Co.  V.  Lewiston  Sav.  Bk.,  supra. 

*  Carlisle  v.  The  Cahawba  &  Marion 
R.  R.  Co.,  4  Ala.  70;  Hammett».  Lit- 
tle Rock  &  Napoleon  R.  R.  Co.,  20 
Ark.  204;  Commonwealth  v.  Central 
Passenger  R.W.  Co.,  52  Penn.  St.  506; 
The  State  ex  rel.  Weir  v.  Dawson  & 
others,  16  Ind.  40.  And  see  Berry  v. 
Baltimore  &  Drum  Point  R.  R.  Co., 
41  Md.  446,  7  Am.  Ry.  Rep.  399;  a  case 
where  the  construction  was  to  be  com- 
pleted within  a  certain  time,  or  .the 
charter  to  become  null  and  void.  The 
legislature  subsequently  passed  a  law 
professing  by  its  preamble  to  give  a 
longer  time,  but  by  mistake  the  time 
was  in  reality  made  shorter.  Held, 
that  these  facts  fully  appearing  from 
the  journals,  the  section  of  the  act  in 
which  the  mistake  occurred  was  void, 
but  that  the  other  portions  remained 
valid.  And  see,  also,  McNeils.  Chicago 
City  Ry.  Co.,  61  111.  150,  12  Am.  Ry. 
Rep.  457,  where  it  was  held  the  effect 
of  a  certain  ordinance  extending  the 
time  of  completion  of  the  road,  was  to 
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the  act  of  incorporation  provides  that  the  president  and  twelve 
directors,  by  name,  and  their  associates  and  successors  in  office, 
shall  be  a  body  politic  and  corporate  by  a  designated  name  and 
style,  and  shall  receive  subscriptions  to  stock  until  a  given  day; 
that  then  the  stockholders  are  to  elect  directors  from  amonw 
themselves,  one  of  whom  shall  be  chosen  president;  that  the 
president  and  directors,  when  they  shall  have  organized  in  ac- 
cordance with  the  said  act,  "shall  have  power  to  borrow  money, 
contract  del?ts,  and  be  contracted  with,  upon  the  credit  of  the 
stock  thereof,  and  to  pledge  personal  or  real  estate  for  the  pay- 
ment of  their  debts,  and  to  appoint  such  officers,  agents  and  ser- 
vants as  they  may  think  necessary;"  and  "may  require  such 
installments  to  be  paid  upon  the  stock  as  they  may  think  best 
for  the  interest  of  said  company;  and  on  failure  of  any  stockholdei" 
to  pay  the  amount  due  upon  his,  her  or  their  stock, -in  pursuance 
of  any  call  made  by  the  president  and  directors  as  aforesaid, 
within  sixty  days  after  such  call,  the  president  and  directors 
shall  be  authorized  to  sell  said  stock," — it  was  holden  that  before 
sale  of,  or  suit  for,  stock  subscription  could  be  maintained,  a  full 
organization  of  the  company  was  necessary,  by  the  election  of 
directors  and  officers  as  provided  for  in  the  act  of  assembly.' 

The  grant  of  a  charter  for  an  incorporation,  unless  it  be  to  tliose 
who  have  applied  for  it,  and  upon  the  terms  upon  which  they  have 
asked  to  be  incorporated,  has  not  the  effect,  in  itself,  to  create  a  cor- 
porate body;  It  requires  an  acceptance  thereof  by  the  contem- 
plated corporators,  and  the  perfecting  of  the  organization  under 
the  same.'  If  this  be  done,  they  are  a  corporation  de  jure.^  If 
it  be  but  imperfectly  done,  and  yet  what  is  done  be  done  in  that 
respect  in  good  faith,  with  intent  to  comply  with  the  law,  it 
then,  so  soon  as  it  assumes  to  exercise  corporate  powers,  becomes 
a  corporation  de  facto*     If  it  does  neither  the  one  no  r  the  other, 

extend  it  the  period  named,  from  the  others,  16  Ind.  40;  2iid  Kent,  277,  (2nd 

expiration  of  the  charter  period;  and  Ed.);  Ante,  Chap.  II,  subn.  2. 

that  the  effect  of  another  ordinance  ^  Heaston  v.  The  Ciacinnati  &  Port 

accepting  a  proposition  of  the  com-  Wayne  R.  R.  Co.,  16  Ind.   275;  State 

pany,  was  to  extend  the  time  still  fur-  v.  Dawson,  22  Ind.  272. 

tlieT.  *  Heaston  1).  The  Cincinnati  &  Fort 

'  Carlisle  v.  The  Cahawba  &  Marion  Wayne  R.  R.  Co.,  16  Ind.  275;    Ca- 

RaUroad  Co.,  4   Ala.  70.    See  Post,  yugaLakeR.  R.Co.  v.  Kyle,  64  N.T. 

Chap.  IV,  subdn.  2.  185,  5  Thomp.  &  C.  659. 

'State  exrel.  Weir ».  Dawson  and 
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that  is,  does. not  accept  the  terms,  either  expressly  or  impliedly, 
as  by  organization,  but  defers  aeceptance  thereof  until  the  state 
repeals  the  grant  or  adopts  a  new  constitution  inconsistent  there- 
with, then  the  authority  to  organize  a  corporation  by  virtue 
thereof  is  gone,  and  any  subsequent  effort  to  do  so  will  in  itself 
be  nugatory.  Until  accepted  by  the  intended  corporators  it  is 
but  an  offer,  and  the  offer  may  at  any.  time,  before  vested  rights 
have  accrued  by  acceptance,  be  withdrawn .  This  may  be  done 
by  a  repeal  of  the  law,  or  by  a  constitutional  organization  of  the 
state  incompatible  therewith.'  But  in  judicial  proceedings  in- 
volving the  validity  of  transactions  dependent  upon  the  accept- 
ance of  the  grant  by  the  contemplated  corporation  prior  to  the 
act  of  repeal,  or  adoption  of  a  new  constitution  incompatible 
therewith,  and  involving  acts  done  which  were  predicated  upon 
the  apparent. or  supposed  fact  of  such  anterior  acceptance,  the 
inference  of  such  acceptance  will  be  maintained  as  a  question  of 
fact,  and  the  party  having  acted  upon  the  basis  of  such  fact  will 
not  be  allowed  to  dispute  the  truth  thereof.  He  will  be  estopped 
so  to  do.'  But  if  there  be  no  law  at  all  authorizing  it,  then  th  e 
party  is  not  estopped  to  deny  the  corporate  existence.'  And  in 
the  case  here  cited,  Harriman  v.  Southam,  16  Ind.  190,  and 
Evansville,  Indianapolis  &  Cleveland  R.  K.  Co.  «.  City  of  Evans- 
ville,  15  Ind.  395,  to  the  extent  that  the  y  conflict  with  the  rule 
here  laid  down,  are  overruled.* 

In  New  York,,  when  a  number  of  persons  are  appointed  com- 
missioners to  receive  subscriptions  to  the  stock  of  a  railroad  com- 
pany, and  organize  or  create  the  corporation,  by  distributing  the 
stock  among  the  subscribers  to  the  amount  required  to  be  raised 
by  the  charter,  (when  the  amount  subscribed  is  in  excess  of  that 

'  The  State  ex  rel.  v.  Dawson  and  Miss.  E.  p.  Co.  v.  Farmers  L.  &  T.  Co., 

others,  16  Ind.  40.  Upon  a  question  of  49  III.  331 ;  Reynolds  e.  Myers,  51  Vt. 

the  legal.existence  of  a  corporation,  as  444. 

'  such,  the  Supreme  Court  of  the  United  'Snyder  v.  Studebaker,  19  Ind.  462; 

States  will  receive  as  bindingf  author-  Harriman  v.  Southam,   16  Tnd.   190; 

ity  a  decision  of  the  highest  tribunal  Heaston  v.  Cin.  &  F.  W.   R.  R.  Co., 

of  the  state.    Secombe  v.  R.  R.  Co.,  Id.  275;  Gillespie  v.  Ft.   Wayne  &  S. 

23  Wall.  108,  11  Am.  Ry.  Rep.  355;  R.  R.  Co.,  17  Ind.  243;Williams  v.  F.T. 

Jessupt).  Carnegie,  80  N.  Y.  441.  A.  Assn.,  26  Ind.  310;  Boycec.  T.  Stat. 

■i  Snyder  v.  Studebaker,  19  Ind.  462.  M.  E.  Ch.,  46  Md.  359. 

See  Callender  v.  Painesville  &  H.  R.  *  Snyder  v.  Studebaker,  19  Ind.  462. 
R.  Co.,   11  Ohio  St.  516;   Racine  & 
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allowed  by  the  charter,)  and  by  receiving  the  advance  percentage 
thereof  necessary  to  be  paid  by  the  several  stockholders  to  whom 
stock  is  assigned  in  the  distribution  thereof,  the  whole  number 
of  the  commissioners  are  indispensable  to  form  a  quorum,  if  a  less 
number  is  not  authorized  to  do  so.'  But  such  quorum  being  pres- 
ent, and  conferring  together  on  the  subject,  then  a  majority 
vote  thereof  is  sufficient  to  give  validity  to  their  action.'  If, 
however,  the  whole  number  be  not  present,  then  for  want  of 
such  quorum,  the  proceedings  of  a  majority  of  those  present, 
or  the  whole  number,  are  coram  non  judice  and  void,. and  so  is 
any  check  or  note  executed  for  such  first  percentage  or  install- 
ment; for  the  proceeding  being  void,  there  is  no  corporate  or- 
ganization, and  the  maker  of  the  note  or  check  having  got  no  right 
to  any  stock,  there  is,  therefore,  no  consideration  for  the  note  or 
check,  and  it  can  not  be  enforced  in  the  hands  of  those  receiv- 
ing the  same  with  knowledge  of  such  facts.' 

In  Maine,  however,  a  contrary  ruling  seems  to  prevail.  It  is 
there  held,  that  a  majority  of  the  commissioners  appointed  to 
open  books  of  subscription  to  capital  stock  of  a  railroad  corpora- 
tion, are  a  competent  quorum  to  act  in  the  discharge  of  that  duty, 
if  a  larger  number  thereof  be  not  expressly  required  by  law.* 
More  especially  so,  if  afterward  the  corporators  act  in  recogni- 
tion thereof  in  the  organization  of  the  corporation ;  such  latter 
circumstance  would  in  effect  affirm  the  prior  action,  if  it  were 
not  otherwise  legal.' 

Where,  by  law,  the  payment  of  a  certain  per  centum  of  sub- 
scriptions by  the  stockholders,  or  other  precedent  act,  is  made  a 
condition  precedent  to  the  power  of  the  company  to  organize  the 
corporation,  an  attempted  organization  prior  to  such  payment 
will  be  inoperative  and  void;  and  will  be  so  declared  in  proceed- 
ings for  that  purpose  by   qiio  warranto.'    And  where,  by  the 

1  Ciocker  v.  Crane,  21  Wend.  211,  »  Penobscot  R.  R.  Co.  v.  White,  41 
2  Am.  R.  W.  Cases,  484;  Ex  parte  Maine,  512;  Penobscot  R.  R.  Co.  r. 
Rogers,  7  Cow.  526,  530;  Babcock  v.      Dummer,  40  Maine,  172. 

Lamb,  1  Cow.  238.  '  People  v.  Chambers  and  others,  42 

2  Crockerw.  Crane,  21  Wend.  211.  Cal.  201;  Baton  v.  Aspinwall,  19,  N. 
'  Crocker  v.  Crane,  21  Wend.  211;      Y.  119;  Taggartu.  Western Md.  R.  R. 

Jenkins   v.  Turnpike  Co.,  1    Caines'  Co.,  24  Md.  588;  Paterson  v.  Arnold, 

Cases  in  Error,  86,  94.  45  Penn.  St.  415;     Union  Horse  Shoe 

*  Penobscot  R.  R.  Co.  v.  White,  41  Works  e.  Lewis,  1  Abbott's  U.  S.  R. 

Maine,  512.  518;    S.  C.  1  With.  Corp.  Cases,  Ti : 
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statute,  such  payment  is  required  to  be  made  in  casli,  it  is 
holden  that  the  giving  of  a  check  for  the  requisite  amount  on 
a  bank  in  which  there  are  no  credits  to  meet  it,  is  not  payment 
in  contemplation  of  law,  even  if  it  be  shown  that  it  would  have 
been  paid  if  presented.' 

In  the  case  cited  from  42  California  the  Supreme  Court  of 
that  state  say  they  are  not  called  upon  to  decide  whether  or  not 
a  payment  of  the  per  cent,  in  good  faith  by  checks  payable  in 
presenti,  and  drawn  against  a  sum  in  deposit  sufficient  to  meet 
them,  and  more  especially  if  presented  and  paid  within  a  rea- 
sonable time,  will  be  sufficient.  That  is  not  the  case  involved. 
"The  question  here  presented  is  whether  the  payment  can  be  made 
in  a  check  drawn  by  a  person  who  had  not  on  deposit  sufficient 


Barnes  v.  Brown,  11  Hun,  315;  Allison 
and  others  v.  The  Louisville,  Harrod's 
Creek  &  Westport  R.  R.  Co.,  9  Bush, 
(Ky.)247;  Cleland'sCase,  Law  Rep.  14 
Eq.  Cas.  387.  The  authority  of  a  judge 
to  certify  to  the  formality  of  articles  of 
incorporation,  under  the  laws  of  a 
state,  is  a  question  of  jurisdiction,  and 
is  a  proper  subject  of  inquiry  by  courts 
where  the  legal  existence  of  the  cor- 
poration is  in  issue:  Oler  v.  Baltimore 
&  Randallstown  R.  R.,  41  Md.  583. 
But  see,  to  the  effect  that  this  re- 
quirement may  be  waived  by  the  cor- 
poration, Stuart  V.  Valley  R.  R.  Co., 
32  Gratt.  146;  Garrett  e.  Dillsburg  & 
M.R.R.Co.,  78  Penu.  St.  465.  But 
the  rule  of  the  text  prevails  only 
where  such  cash  payment  is  required 
by  statute,  and  not  where  it  is  made 
the  subject  of  an  agreement:  Water 
Valley  Mfg.  Co.  v.  Seaman,  53  Miss. 
655. 

'  People  V.  Chambers  and  others,  42 
Cal.  201.  And  an  agreement  by  a  con- 
tractor, who  subsequently  becomes  in- 
solvent and  fails  to  fulfill  his  contract, 
to  construct  the  road  and  to  accept  a 
portion  of  the  stock  in  part  payment 
thereof,  is  not  such  a  subscription  as 
will  comply  with  a  charter  which  re- 
quires a  certain  amount  to  be  sub- 


scribed before  calls  can  be  made:  New 
York,  Housatonic  &  Northern  R.  R. 
Co.  V.  Hunt,  39  Conn.  75,  4  Am.  R'y 
Rep.  56.  But  otherwise,  if  the  con- 
tract were  fulfilled:  Ashuelot  Boot  & 
Shoe  Co.  V.  Hoit,  56  N.  H.  548.  The 
giving  a  note  is  not  a  good  payment: 
Boyd  V.  Peach  Bottom  R.  R.  Co.,  90 
Penn.  St.  169;  S.  C.  1  Am.  &  Eng.  R. 
R.  Cas.,  631.  And  a  subscriber  is  not 
estopped  to  set  up  this  defense:  Ibid. 
But  see  Chetlain  v.  Republic  Life  Ins. 
Co.,  86  111.  220.  A  payment  in  Con- 
federate bonds  was  held  good  in  the 
matter  of  the  Mercantile  Trading  Co., 
Law  Rep.,  11  Eq.  Cas.  131;  and  so  of 
other  stock  in  the  same  company :  Cur- 
rier V.  Lebanon  Slate  Co.,  56  N.  H. 
262;  City  Bank  of  Columbus  v.  Bruce, 
17  N.  T.  507;  and  of  real  estate:  Os- 
good V.  King,  42  la.  478;  In  re  Bag- 
Ian  Hall  Colliery  Co.,  Law  Rep.  5 
Ch.  App.  346;  Spargo's  Case,  Law 
Rep.  8  Ch.  App.  407;  In  re  Limehouse 
Works  Co.,  Law  Rep.,  17  Eq.  Cas.  169. 
But  the  directors  can  not  value  such 
property  in  excess  of  its  real  value: 
Osgood  V.  King,  supra.  But  a  subse- 
quent depreciation  in  the  value  of  the 
property  will  not  affect  the  validity  of 
the  payment:  Protection  Life  Ins.  Co. 
V.  Osgood,  93  lU.  69. 
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fnnds  to  meet  it,and  which  was  never  presented  for  payment,  even 
thongh  it  be  conceded  that  the  check  would  have  been  paid  had  it 
been  presented."  And  in  the  same  connection,  that  court  con- 
cludes with  these  remarks:  "  It  is  a  wholly  immaterial  circum- 
stance "  that  the  "  check  might,  and  probably  would,  have  com- 
manded the  cash."  The  same  might  have  been  true  of  a  promis- 
sory note  or  other  undertaking,  but  neither  would  "  have  con- 
stituted a  cash  payment  in  the  sense  of  the  statute."  ' 

But  although  the  organization  be  not  technically  and  formally 
within  the  requirements  of  the  law,  yet  if  there  be  substantial 
conformity,  shown  to  have  been  made  in  good  faith,  with  intent 
to  meet  the  requisites  of  the  law,  and  accompanied  by  proof  that 
the  company  are  doing  business  as  a  supposed  corporation,  with 
ionafide  design  to  act  as  a  corporation  under  the  law  of  the 
state  and  in  accordance  therewith,  this  will  be  sufficient  to  give 
the  company  a  status  in  court  as  a  party  litigant  in  a  suit  pend- 
ing for  or  against  it,  in  its  supposed  corporate  capacity." 

But  such  <^e  _/(3;cio  organization  will  not  enable  it  to  charge 
others  with  its  acts,  when  such  others  have  not  in  any 
manner  invoked  its  acts,  or  recognized,  in  respect  thereto, 
the  legal  validity  of  such  organization, °     Thus,  where  by  law  a 

1 42  Cal.,  206, 207.  And  subsequent-  Allegany  R.  R.  Co.  e.  Gary,  26  N.Y. 

ly,  in  the  case  of  The  People  v.  Stock-  (12  Smith),  75;  Lyons  «.  The  Orange, 

ton  &  Visalia  R.  R.  Co.,  45  Cal.  306,  Alexandria  &  Manassas  R.    R.    Co., 

5  Am.  R'y  Rep.  1,  this  court  hold  such  82  Md.   18.    And  so  irregularity  in 

a  payment  good  if  the  check  is  paya-  organization  may  be  legalized  by  legis- 

ble  in  presenii,  drawn  against  a  suffi-  lative  enactment,  although  the  organi- 

cient  fund,  in  good  faith,  and  would  be  zation  be  one  gotten  up  under  a  general 

paid  on  presentation.     See,  also,  Syr-  incorporation  law:   111.  Grand  Trunk 

acuse,  P.  &  0.  R.  R.  Co.  v.  Gere,  4  R.  R.  Co.  v.  Cook,  Adm'r,  29  111.  237, 

Hun,  392;    S.  C.  6  Thorap.  &  C.  636.  240;  State,  M.  &  E.  R.  R.  Co.  pros'rs, 

And  where  the  statute  requires  an  affi-  v.  Hudson  Tunnel  R.  R.  Co.,  38  N.  J. 

davit  to  be  made  that  the  cash  pay-  548,   13  Am.  R'y  Rep.  82.  And  such 

ment  has  been  "actually  and  in  good  curative  act  will  render  subscriptions 

faith  paid  in,"  one  stating  the  money  previously  made,  collectable:  26.    As 

to  have  been  " actually"  paid  in,  and  between  itself    and  the  subscribers,' 

omitting  the  words  "  in  good  faith,"  in  a  suit  on  the  subscription,  it  will  be 

will  be  sufiScient:    People  v.  S.  &  V.  held  a  corporation  de  facto,  though 

R.  R.  Co.,  supra.  not  legally  one:  lb. 

^Oroville  &  Virginia  R.  R.  Co.  v.  'Allison  and  others  v.  The  Louis- 
Plumas  County,  37  Cal.  354;    Eak-  ville,  Harrod's  Creek  &  Westport  R. 
right  V.  The  Logansport  &  N.  Indi-  R.  Co.,  9  Bush,  (Ky.)  247. 
ana  R.  R.  Co.,  13  Ind.  404;  Buffalo  & 
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prescribed  amotint  of  subscription  to  the  capital  stock  of  a  rail- 
road company  is  necessary  to  enable  it  to  organize  and  do  busi- 
ness as  a  corporation,  and  a  municipal  corporation  is  authorized 
to  take  a  vote  on  application  of  such  railroad  corporation,  on  the 
question  of  subscribing  to  such  capital  stock,  it  is  held  that  as 
no  effectual  organization  of  the  corporation  could  be  made  with- 
out the  subscription  of  the  required  amount,  therefore  no  capac- 
ity ("without  such  subscription  and  organization)  existed  in  the 
railroad  company  to  request  the  taking  of  the  vote  by  the  mu- 
nicipality; and  therefore  a  subscription  by  the  latter,  made  iff 
pursuance  of  a  vote  taken  on  such  insnflBeient  request,  is 
invalid,  and  could  not  be  enforced.'  In  such  case  the  sub- 
scription of  the  municipality  can  not  be  accounted  part  of  the 
amount  required  bj'  law  to  be  subscribed  before  the  company 
could  organize;  for  such  municipal  subscription  can  only  be 
made  after  the  legal  organization  of  the  company;"  and  if  at- 
tempted to  be  made  and  enforced  without  compliance  with  the 
statute  in  these  respects,  any  tax  payer  of  the  county  or  municipal- 
ity tlins  acting  may  prevent  the  same,  and  also,  if  subscribed,  pre- 
vent the  issuing  of  the  bonds  to  meet  tlie  same,  by  bill  for  an 
injunction.^ 

A  reorganized  railroad  corporation,  composed  of,  and  formed 
b}',  creditors  and  stockliolders  of  a  former  railroad  corporation, 
assuming  the  bonds  of  the  former  company,  and  allowing  the 
holders  and  owners  thereof  to  vote  at  the  meetings  of  stockholders, 
upon  terms  complied  with  by  such  bondholders,  will  be  compelled 
to  pay  such  bonds;  and  the  right  of  the  holder  to  vote  upon  the 
same,  according  to  the  terms  agreed  upon,  will  be  enforced  in  law.* 
Nor  will  a  mere  unexecuted,  or  executory,  agreement  to  sell  such 
bonds,  made  thereafter,  but  not  accepted  by  the  contemplated 
purchaser,  affect  the  rights  of  such  holders  to  vote  at  such  meet- 
ings.' 

'  ^^^^-  McDaniel  and  others,  22  Ohio  S.  354t. 

"Allison  and  othera  ».  The  Lotiia-  The  filing  of  a  cftrtificate  of  organ  iza- 

ville,  Harrod's  Creek  &  Westport  R.  tion,  though  not  always  necessary  in 

R.  Co.,  9  Bush,  (Ky.)  247.  the  case  of  manufacturing  and  other 

3  Allison  and  others  v.  The  Louisr  corporations,  is  in  the  case  of  railroad 

ville,  Harrod's  Creek  &  Westport  R.  companies.  Baile  v.  Calvert  Coll.  Ed 

R.  Co.,  9  Bush,  (Ky.)  247.  S -cy.,  47  Md.  117;  DeWitt  v.   Hast- 

*  The  Slate  ex  rel.   Atty.  Genl.  ».  ings,  40  N.  Y.  Superior,  463;  Jessup®. 

McDaniel  and  others,  22  Ohio  St.  354.  Carnegie,  44 Id.  mi;  Abbott  v . Omaha 

'The  State  ex  rel.  Atty.  Genl.  v.  Smelting  Co.,  4  Neb.  416. 
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2.  '  Contracts  to    procure   charter,    and   other  legislation. — It 

is  a  principle  well  settled  in  law  that  recovery  can  not  be 
ha,d  for  services  or  influences  privately  used  to  procure  a  legisla- 
tive grant  of  a  charter.  Such  interference  is  contrary  to  good 
morals  and  the  policy  of  the  law.' 

On  this  siibjeot  the  Supreme  Court  of  Vermont  use  the  follow- 
ing language,  which  we  adopt  as  more  cogent  and  explicit  than 
any  we  may  substitute  in  lieu  thereof :  "  Courts  of  justice  have, 
with  jealous  care,  endeavored  to  protect  every  branch  of  the 
government  from  all  illegitimate  and  sinister  influences  and 
agencies ;  and  it  has  been  settled  by  a  series  of  decisions,  unilbrm 
in  their  reason,  spirit  and  tendency,  tliat  an  agreement  in  respect 
to  services  as  a  lobby  agent,  or  for  the  sale  by  an  individual  of  his 
personal  influence  and  solicitations,  to  procure  the  passage  of  a 
public  or  a  private  law  by  the  legislature,  is  void,  as  being  preju- 
dicial to  sound  legislation,  manifestly  injurious  to  the  interests 
of  the  state,  and  in  express  and  unquestionable  contravention  of 
public  policy."  This  is  not  for  any  equity  between  the  parties, 
nor  for  the  protection  of  either  of  them.  The  principle  rests 
upon  the  corrupting  tendency  of  snCh  contracts;  "  and  it  matters 
not"  that  "nothing  improper"  is  done,  or  is  "expected  to  be 
done."  "  The  law  will  not  concede  to  any  man,  however  honest 
he  may  be,  the  privilege  of  making  a  contract  which  it  would 
not  recognize  when  made  by  designing  and  corrupt  men."  The 
court  adds,  that  "a  pei-son  may,  without  doubt,  be  employed  to 
conduct  an  application  to  the  legislature,  as  well  as  to  conduct  a 
suit  at  law,  and  may  contract  for,  and  receive,  pay  for  his  services 
in  preparing  and  presenting  a  petition  or  other  documents,  in  col- 
lecting evidencej  in  making  a  statement  or  exposition  of  facts, 
or  in  preparing  and  making  an  oral  or  written  argument,  pro- 
vided ^11  these  are  used,  or  designed  to  be  used,  either  before  the 
legislature  itself,  or  some  committee  thereof,  as  a  body;  but  he 
can  not  with  propriety  be  employed  to  exert  his  personal  influ- 
ence, whether  it  be  great  or  little,  with  individual  members,  or 
to  labor  privately  in  any  form  with  them,  out  of  the  legislative 
halls,  in  favor  of  or  against  any  act  or  subject  of  legislation. 
The  personal  and  private  nature  of  the  services  to  be  rendered 
is  the  point  of  illegality  in  this  class  of  cases."  " 

>  Powers  V.  Skinner,  34  Vt.  274.  Sedgwick  v.  Stanton,   14  N.  Y.  289; 

"  Powers  V.   Skinner,  34  Vt.  274;      Marshall  v.  The  Bait.  &  Ohio  R.  R. 
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The  prinoiple  wl^ich  ignores  the  legality  of  all  such  contracts  is 
so  essential  to  the  purity  of  government,  and  is  so  firmly  estab- 
lished as  a  rule  of  law  and  of  public  policy,  that  no  references  are 
necessary  for  its  vindication.' 

"Where  by  the  terms  of  a  contract  the  parties  were  to  obtain  a 
land  grant,  and  each  of  them  constructed  a  portion  of  the  road,  a 
grant  obtained  by  one  was  held  not  to  inure  to  the  benefit  of  the 
other.'  And  the  fact  that  the  grant  provided  the  road  should  be 
constructed  from  a  terminus  on  that  portion  of  the  road  con- 
structed by  the  latter,  and  that  a  portion  of  the  road  so  built  by 
him  was  used  to  comply  with  the  law,  would  not  give  him  an  in- 
terest in  the  grant.'  In  enforcing  such  a  contract,  if  one  party  be 
guilty  of  laches  contributing  to  defeat  the  purpose  of  the  con- 
tract, he  cannot  complain  of  a  failure  to  perform  by  the  other.* 

3.  Contracts  in  view  of  organization. — Contracts  made  for 
the  benefit  of,  and  with  a  view  to  the  future  organization  of,  a 
contemplated  railroad  corporation,  if  unobjectionable  in  other 
respects,  and  if  the  corporation  when  organized  avails  itself 
thereof  by  assuming  to  treat  the  same  as  valid,  are  obligatory 
on  the  parties,  although  there  be  no  complete  legal  person  m 
esse  when  made  to  which  they  may  inure.  Such  contracts  inure 
to  the  benefit  of  the  corporation,  at  its  election,  when  organized.' 
The  ratification  may  be  by  implication  as  well  as  by  express 
words.' 

Where  hj  the  terms  of  the  charter,  certain  installments  of 
stock  in  a  railroad  company,  which  is  in  process  of  organization 
under  the  management  of  commissioners,  is  required  to  be  paid 
to  the  commissioners  at  the  time  of  the  subscribine,  and  a  sub- 
scriber  executes  his  note  to  the  commissioners  for  the  amount  of 

Co.,  16  How.  314;   Kansas  Pacific  R.  Tioga  Nav.  Co.,  2  Watts  &  Sergt.  74; 

R.   Co.  V.  McCoy,  8  Kan.   538;   New  S.  C.  2  Am.  R.  W.  Cases,  225;  BuiFalo 

Haven  &  Northampton  Co.  v.  Hay-  &  N.  T.  R.  R.  Co.  v.  Dudley,  14  N.T. 

den,  107  Mass.  525.  (4  Kern.)  336;   Vermont  Central  R. 

'  Powers  ».  Skinner,  34  Vt.  274.  R.  ».  Clayes,  21  Vti  30;  Wood  v.  Whe- 

2  Smith  V.    Cedar  Rapids    &    Mo.  len,  93  lU.  153. 
River  R.  R.  Co.,  43  la.  239,  14  Am.         « Lexington  &  West  Cambridge  R. 

Ry.  Rep.  426.  R.  Co.  ».  Chandler,   13  Met.   311;  S. 


I). 


^^^^-  C.  1  Am.  R.  W.  Cases,  422;    Low 

"  1^^^-  Conn.  &  Passurapsic  Rivers  R.  R.  Co., 

'•  Selma  &  Tennessee  R.  R.  Co.  v.      45  N.  H.  375. 

Rounfcree,  7  Ala.  670;  Rathbone  ». 
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such  installment,  it  is  holden  that  the  consideration  is  a  valid 
one,  and  the  note  is  nol;  only  binding,  but  may  be  sued  and  re- 
covered on  in  the  name  of  the  company  after  full  organization  of 
the  corporation,  in  which  organization  the  maker  of  the  note  par- 
ticipated. That,  however,  the  corporation  might  have  declined 
to  receive  such  note  in  lieu  of  money ;  yet  having  done  so,  the 
maker  was  entitled  to  his  right  character  of  stockholder,  and 
the  obligations  arising  therefrom  being  mutual,  the  company 
could  recover  on  the  note.'  It  was  objected  in  the  case  here 
cited  that  the  note  was  not  made  payable  to  the  company,  and 
could  not  be  sued  and  enforced  in  its  name;  but  the  court  held 
otherwise,  and  the  Supreme  Court  of  Yermont  sustained  the  rul- 
ing in  the  following  terms:  "  Although  it  may  be  true,  that, 
as  to  bills  of  exchange,  the  person  named  as  payee  has  the  right 
of  action,  and  not  the  person  who  has  the  beneficial  interest,  and 
that  it  is  to  be  determined  upon  the  inspection  of  the  bill  alone, 
who  has  the  right  of  action,  or,  in  other  words,  who  is  the  prom- 
isee, and  although  we  should  concede  that  the  same  principle 
should  apply  to  promissory  notes,  yet  the  important  inquiry  is, 
who  is, the  payee  upon  the  face  of  this  note?  Is  it  the  railroad 
company,  or  the  individuals  who  constituted  the  board  of  com- 
missioners? The  commissioners  are  not  named  in  the  note  as 
individuals,  but  only  referred  to  officially,  as  the  commissioners 
of  the  "Vermont  Central  Eaih-oad  Company."  If  the  promise 
had  been  A,  B  and  C,  Commissioners  of  the  Yermont  Cen- 
tral Railroad  Company,  the  question  would  have  been  quite  a 
difierent  one  from  what  is  raised  in  this  case."  The  court  then 
re-assert  the  well-settled  doctrine  that  where  the  principal  is 
named  in  a  bill  or  note,  and  the  agent  not,  except  officially,  as 
a  promise  to  pay  "  the  cashier  of  the  Bank  of  Burlington,"  the 
principal  who  is  named  is  to  be  regarded  as  the  promisee, 
rather  than  the  agent  who  is  not  named  individually ;  and  this, 
too,  upon  the  face  of  the  instrument." 

The  same  rule  is  laid  down,  however,  in  numerous  cases,  and  is 
here  recognized  as  authority,  where  the  agent  is  personally 
named;  and  where  his  official  authority,  and  the  principal  for 

1  Vermont   Central   B.    R.    Co.   v.  451. 

Clayes,  21  Vt.  30;  S.  C.  1  Am.  R.  W.  ^  ygmiont  Central  Railroad  Co.  v. 

Cases,  226;  Lake  Ontario,  Auburn  &  Clayes,  21  Vt.  30;  S.  C.  1  Am.  R.  W, 

N.  Y.  R.  R.  Co.  V.   Mason,   16  N.  Y.  Cases,  232. 
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whom  he  acts,  is  given  in  the  same  connection ;  as  a  promise  "  to 
pay  Luther  Stone,  Town  Treasurer,  or  his  successors  in  oflSce;"  on 
which  it  was  held  that  the  town  might  maintain  the  action. 
And  where  the  promise  was  to  "  pay  to  M.  Clark,  Cashier,"  and 
it  appeared  in  evidence  that  said  Clark  was  cashier  of  the  Bank 
of  Manchester,  that  bank  was  allowed  its  action.'  In  conclusion, 
the  Supreme  Court  of  Yermont  say:  "  "We,  think  that  upon  this 
note,  the  company  are  the  proper  persons  to  bring  this  action,  and 
especially  as  it  appears  that  the  consideration  for  which  the  note 
was  given,  was  stock  subscribed  for  by  the  defendant.  In  effect, 
it  is  a  promise  to  the  corporation,  through  the  commissioners.'" 

And  so  if  a  note  be  given  before  organization  to  the  prospective 
corporation  by  its  contemplated  name,  or  by  a  suitable  descrip- 
tion thereof,  for  the  per  centageof  a  subscriber's  subscription  to 
the  capital  stock,  or  be  given  to  the  contemplated  treasurer,  it  is 
valid;  and  may  be  enforced  by  the  company  when  the  corporation 
is  fully  organized.' 

So,  likewise,  the  subscribing  for  a  certain  number  of  shares, 
(though  no  note  or  further  promise  be  given,)  before  the  organi- 
zation of  the  company  is  perfected,  and  in  pursuance  of  such  sub- 
scription taking  part  as  a  stockholder  i  n  the  election  of  directors, 
is  holden  to  be  a  ratification  of  the  previous  subscription,  and  to 
constitute  the  subscriber  a  member  of  the  corporation  when  or- 
ganized, and  owner  of  the  number  of  shares  thus  subscribed  for.' 
Snch  acts  of  participation  in  the  meetings  of  the  stockholders 
and  election  of  directors  may  be  proven  by  parol  evidence,  and 
are,  in  the  absence  of  any  countervailing  proof,  and  in  connection 
with  the  subscription,  decisive  upon  the  subject." 

A  conveyance  to  a  railroad  corporation   whilst  it  is  in  process 

'Bank  of  Manchester  v.  Slason,  13  Mason,  16'N.  Y.  451 ;  Greenville  &  Co- 

Vt.  334.  lumbia  R.  R.  Co.  v.  Woodsides,  5  Rich. 

^  Vermont  Central  R.  R.  Co.  v.  Clayes,  (S.  C.)  145;    Ogdensburgt,  Clayton  & 

21  Vt.  30;  S.  C.  1  Am.  R.  W.  Cases,  Rome  R.  R.  Co.  t>.  Wolley,  1  Keyes, 

226,  231,  232.  (N.  Y.)  118;  post,  Chap.  IV,  snbdn.  2. 

'  Selma  &  Tenn.  R.  R.  Co.  v.  Roun-  And  so  though  there  be  no  subsequent 

tree,  7  Ala.  670;  Mitchell  v.  Rome  R.  participation  or  part  taken  as  stook- 

R.  Co.,  17  Ga.  574;  post,  Chap.  IV,  holder:  Buffalo  &  N.  Y.  R.  R.  Co.  v. 

subdn.  2.  Dudley,  14  N.  Y.  (4  Keman,)  336. 

*  The  Lexington  &  West  Cambridge  '  The  Lexington  &  West  Cambridge 

R.  R.  Co.  V.  Chandler,  13  Met.  311;  S.  R.  R.  Co.  o.  Chandler,  13  Met.  311;  S. 

C.  1  Am.  R.  W.  Cas.  422;  Lake  On-  C.  1  Am.  R.  W.  Cas.  422. 
tario,  Auburn  &   N.  Y.  R.  R.  Co.  v. 
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of  organization,  executed  after  perfecfcinw  the  aet  of  incorpora- 
tion, although  it  be  before  the  complete  organization  of  the  com- 
pany, is  valid,  and  inures  to  tlie  company  from  its  date;  for  when 
the  act  of  incorporation  is  perfected  by  charter,  there  is  then  in 
existence  a  corporate  body,  comprised  of  the  corporators  therein 
named,  competent  to  receive  the  grant.'  Delivery  of  the  deed  to 
a  person  acting  in  behalf  of  the  corporators,  for  the  use  and  ben- 
efit of  the  company,  is  a  good  delivery.  If  it  were  not,  the  com- 
pany by  assuming  afterward  to  take  its  benefits,  are  presumed 
to  have  accepted  the  deed.'  But,  apart  from  these  considera- 
tions, it  is  holden  that  a  railroad  company  for  transportation  of 
passengers  and  freight  is  to  be  regarded  as,  to  that  extent,  a 
public  highway,  and  is  for  the  use  of  the  public,  although  its 
projectors  construct  it  with  their  own  money,  and  are  entitled  to 
thetollsfor  their  remuneration;  and  that  therefore  a  conveyance 
for  such  use  is  good,  though  when  made  there  be  in  esse  no 
specific  grantee  to  receive  the  grant.' 

In  such  cases,  where  the  service  is  rendered  on  request,  or 
property  is  obtained  with  the  expectation  of  pay,  as  hereinbe- 
fore stated,  an  action  at  law  will  lie  in  the  A.inerican  courts, 
although  in  England  equity  seems  to  have  been  resorted  to  in 
similar  cases  for  a  remedy." 

The  Supreme  Court  of  New  Hampshire,  in  the  case  above  cited, 
use  the  following  language  in  relation  to  both  the  liability  and 
the  remedy :  "  The  question  then  is  whether  an  action  at  law  can  be 
sustained  in  New  Hampshire  to  enforce  such  claim;  or  whether 
resort  can  be  had  to  equity  alone.  The  objection  to  a  recovery 
in  a  suit  at  law  is  purely  technical,  but  it  must  nevertheless  pre- 
vail if  it  be  well  founded.  We  are  inclined  to  think,  however, 
that  it  is  no  violation  of  settled  principles  to  hold  that  a  suit  at 
law  may  be  maintained  to  enforce  the  obligation  to  pay  for 
services  rendered  in  the  manner  described,  and  of  which  tlie 
corporation,  after  its  full  organization,  has  taken  the  benefit. 
If  it  were  true,  that,  at  the  time  the  services  were  rendered,  the 

1  Rathbone   v.    Tioga    Navigation      2  Watts  &  Sergt,,  74. 

Co.,  2  Watts  &  Sergt.,   74;  S.  C.  2  *Low  v.  Conn.  &  Passumpeic  Riv- 

Am.  R.  W.  Cas.  225.  ers  R'y  Co.,  45  N.  H.  375  ;  Bell's 

2  Rathbone  S.Tioga  Navigation  Co.,  Gap  R.  R.  Co.  v.  Christy,  79  Penn. 
2  Watts  &  Sergt.,  74.  St.  54. 

'  Rathbone  v.  Tioga  Navigation  Co., 
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corporation  had  no  capacity  to  make  a  contract — which  is  by  no 
means  clear  after  the  charter  has  been  accepted— still,  if  the  ser- 
vices were  rendered  for  the  corporation  upon  the  promise  of  the 
corporators  that  they  should  be  paid  for  it  by  it  when  its  organiza- 
tion was  perfected,  and  after  that  the  corporation  had  adopted  the 
contract  and  received  its  benefits,  we  think  that,  upon  the  max- 
im that  a  subsequent  ratification  is  equivalent  to  a  prior  request, 
it  may  well  be  held  that  a  promise  to  pay  will  be  implied. 
Upon  this  principle  a  person  may  sue  on  a  contract  made  in  his 
name  by  one  assuming  to  have  authority,  but  having  none  in 
fact."  ' 

The  promise  to  pay  is,  in  such  cases,  implied  by  law  from  the 
fact  that  when  the  party  obtains  capacity  to  contract  it  takes  the 
benefits  of  the  contract;  it  is,  therefore,  at  the  same  time  deemed 
to  have  charged  itself  with  the  burdens  thereof,  and  is  estopped 
to  deny  either  capacity  or  the  making  of  the  contract.'  So,  on 
the  other  hand,  a  recovery  may  be  had  for  services  rendered  in 
aid  of  the  organization  of  a  railroad  company,  at  the  instance  of 
some  of  the  corporators  or  persons  engaged  in  organizing  it,  if 
the  services  are  unobjectionable  in  their  character,  and  be  ren- 
dered with  the  understanding,  express  or  implied,  that  they  are 
to  be  paid  for  by  the  company,  and  the  fruits  thereof  are  by  such 
company  accepted  and  enjoyed  after  the  corporate  organization 
is  completed.  Such  acceptance  after  organization  amounts  to  a 
ratification  of  the  acts  of  those  procuring  the  services,  and  will 
render  the  company  liable  for  the  fair  value  thereof.'  Procur- 
ing subscriptions  to  capital  stock  is  a  legitimate  and  valuable  ser- 
vice.* But  if  tlie  service  be  rendered  gratuitously,  or  from  the 
mere  motive  of  general  interest  felt  in  the  success  of  the  enter 
prise,  then  no  action  will  lie  therefor." 

'A  corporation  is  not  liable  for  ser-  S.  M.  Co.  v.  Ruble,  8  Oreg.  284. 

vices  voluntarily  rendered  in  procur-  ^  Low  v.  Conn.  &  Passumpsic  Rivers 

ing  its  cbarter,  there  being  no  subse-  RVay  Co.,  45  N.  H.  375. 

quent  promise  to  pay  for  such  services.  '  Low  v.  Conn.  &  Passumpsic  Rivers 

No  previous  promise  could  be  implied,  R'way  Co.,  45  N.  Hamp.  375;  Hall  ». 

for  the  reason  that  the  corporation  was  Vermont  &  Massachusetts  R.  R.  Co., 

not  in  being  at  the  time:  Hall  v.  Ver-  28  Vt.  401. 

mont  &  Massachusetts  R.  R.  Co.,  28  Low  v.  Conn.  &  Passumpsic  Rivers 

Vt.  401.  See  New  York  &  N.  H.  R.  R.  R'way  Co.,  45  N.  H.  375. 

Co.  ».  Ketchum,  27  Conn.  170;  Rock-  » Low  «.  Conn.  &  Passumpsic  Rivers 

ford.  Rock  Island  &  St.  Louis  R.  R.  R'way  Co.,  45  N.  H.  375. 
Cj.  v.  Sage,  65  111.  328;  Coyote  G.  & 


THE   COEPOEATION.  63 

Such  we  conceive  to  be  the  settled  principles  of  the  law  in  re- 
gard to  contracts  and  services  made  and  rendered  after  the  grant- 
ing or  perfecting  of  the  charter,  and  yet  during  the  inchoate 
state  of  the  organization,  where  there  is  nothing  illegal,  or  con- 
trary to  good  morals  or  the  policy  of  the  law,  in  the  contract 
itself,  or  in  tlie  nature  of  the  services  required. 

4.  The  corporation  is  a  private  one. — Corporations  to  build 
and  operate  railroads  are  private  corporations,  as  contradistin- 
guished in  law  from  corporations  created  for  municipal  purposes 
of  government;  and  the  fact  that  the  former  are  designed  to 
serve  and  accommodate  the  public  does  not  alter  their  character; 
nor  does  the  fact  that  the  ownership  and  emoluments  are  private 
interests.  Though  the  roads  are,  to  some  extent,  public  high- 
ways, yet  it  is  a  well  settled  fact  that  the  corporations  building 
and  operating  them  are  private.' 

When  such  corporations  are  composed  of  more  than  one  per- 
son they  are  also  corporations  aggregate." 

Private  corporations,  as  distinguished  from  those  that  are 
public,  are  those  wherein  the  interest  or  product  thereof  is  for 
private  emolument,  although  its  purposes  are  of  a  public  char- 
acter, as  for  service  of  the  public'  Their  charters  are  of  the 
nature  of  a  contract  with  the  state,  and  may  not  be  violated.*  But 
their  action  must  be  within  the  limits  of  their  charter  authority, 
and  if  that  be  exceeded  to  the  injury  of  another  they  are  liable.^ 

Neither  the  fact  that  the  state,  or  the  United  States,  hold  stock 
in,  or  are  aiding  to  promote  the  organization  and  objects  of,  a  cor- 
poration, is  «ny  indication  that  it  is  therefore  a  pnblic  one.  But 
whether  it  is  a  public  or  a  private  corporation  is  to  be  ascertained 
from  the  purposes  it  is  intended  to  subserve,  and  from  the  powers 
conferred  upon  the  corporate  body.'    Nor  will  the  fact  that  the 

>  Bundle  v.    Delaware    &  Raritan  C.  1  With.  Corp.  Cas.  250, 267. 

Canal,    14  How.  80;    Bonaparte   v.  ^^ngeU  &  Ames  on  Corps.,  See.  29, 

Camden  &  Amboy  B.  R.  Co.,  Baldw.  p.  26. 

C.  C.  E.  205;  Olcott  V.  Superdsora,  'Tinsman  v.  The  Belvidere  Dela- 
16  "Wall.  678;  Tinsman  ».  Belv.  Del-  ware  R.-R.  Co.,  2  Dutch.  (N.  J.)  148. 
aware  B.  R.  Co.,  2  Dutch.  148;  Gibson  *  Tinsman  v.  The  Belvidere  Dela- 
V.  Mason,  5  Nev.  283;  State  ex  rel.  ware  B.  B.  Co.  2  Dutch.  148;  ante, 
Townsend  et  al.  v.  Mclver  et  al.,  2  Chap.  II,  subdv.  1. 
Rich.  (S.  C.)N.  S.  25:  Dearborn  ■».  "Tinsman  ».  The  Belvidere  De la- 
Boston,  Con.  and  Montreal  R.  R.  Co.,'4  ware  B.  R.  Co.,  supra. 
Foster  (N.  H.),  179;  the  Miners'  Ditch  *  Bardstown  &  Louisville  R.  B.  Co. 
Co.  V.  Zellerbaoh  et  al.,  37  Cal.  543;  S.  ».  Metcalfe,  4  Met.  (Ky.)  199. 
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railroad  company  acts  as  a  common  carrier  for  the  government 
mate  it  a  public  corporation.' 

Such  corporations  as  railroad  companies,  for  service  of  the  public 
as  common  carriers,  are  not  to  be  in  all  cases  regarded  as  strictly 
private,  although  for  pecuniary  profit  of  the  stockholders.  They 
are  created  by  law,  and  endowed  with  privileges,  for  the  subserv- 
ience also  of  great  public  interests  and  purposes;  and  this  latter 
circumstance  is  held  to  he  the  chief  motive  of  the  state  in  pro- 
viding by  law  for  their  creation.'  Hence  liberal  rules  of  inter- 
pretation, it  is  said,  are  to  be  applied  for  the  furtherance  of 
these  objects.  Therefore  it  is  held  in  some  decisions,  that  they 
are  an  exception  to  the  rule  of  strict  construction^  for  the  reason 
that  they  are  guasi  public.' 

5,  The  corporation  is  a  legal  person. — Kailroad  corporations, 
and  other  private  corporations,  are  legal  persons,  and  as  such,  as 
a  general  rule,  come  within  the  statutory  term  persons,  in 
civil  proceedings,  if  it  be  not  otherwise  expressly  declared.* 
In  Virginia  the  word  person  in  the  statute  is  construed  to  include 
private  corporations,  as  legal  entities  or  persons,  for  all  civil  pur- 
poses in  legal  proceedings;  and  as  such  they  are  held  liable  to  the 
garnishee  proceeding.*  In  such  proceeding  the  answer  is  to  be 
under  the  corporate  seal,  and  is  open  to  taking  issue  thereon.' 
Foreign  corporations  operating  in  that  state  are  suable  there  when 
the  cause  of  action  arises  in  the  state.  Service  may  be  made 
on  their  resident  agents,  if  the  principal  ofiicers  be  not  found;  but 
if  found,  service  should  be  upon  some  of  those.'  This,  however,  is 
regulated  in  the  different  states  by  statute.  ° 

6,  Corporate  residence  and  citizenship. — The  corporation,  al- 
though intangible  and  invisible,  is  nevertheless  a  legal  entity,  or 
person,   and  dwells  within   the  jurisdictional    territory    of  its 

'  Union  Pao.  R.  R.  Co.  v.  Peniston,  24  Geo.,  856;  North  Missouri  R.  R. 

18  Wall.  5;  United  States  v.  Union  Co.  v.  Akers,  4  Kansas,  453. 

Pac.  R.  R.  Co.,  98  U.  S.  569.  Nor  does  » Baltimore  &  Ohio  R.  R.  Co.  v.  Gal- 

a  grant  by  the  government  to  the  cor-  lahue's  Adm'r,  12  Gratt.  655;    post, 

poration  have  that  effect :   Peike.  Chi.  subdn.  12. 

&  N.  W.  Ry.  Co.,  6  Biss.  177;  S.  C.  94  « Baltimore  &  Ohio  R.  R.  Co.  v.  Gal- 

^■^-  ^^-  lahue's  Adm  'r,  12  Gratt.  655. 

^  Mayor  and  Council  of  Bait.  v.  Bait.  '  Bait.  &  Ohio  R.  R.  Co.  v.  Gallahue's 

&  0.  R.  R.  Co.,  21  Md.  50.  Adm'r,  12  Gratt.  655. 

'Mayor  and  Council  of  Bait.  «.  Bait.  «  See po,t.  Chap.  30,  and  Chap.  31, 

&  U.  B.  B.  Co.,   21  Md.  50.  subdn.  6. 

*  South  Western  R.  R.  Co.  v.  Paulk, 
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.creation.  It  can  not  remove  to  another  sovereignty,  and  can  not 
have  any  operative  force  or  privileges  in  another,  except  bycomity 
of  such  other,  or  by  actual  permission,  expressed  or  implied.' 
It  may  be,  like  individuals,  said  to  have  a  still  more  local 
residence  within  such  state  of  its  creation,  which  latter  is  tiie 
place  whereat  its  principal  business  offices  are  kept; "and  in  the 
abgence  of  any  statutozy  provision  to  the  contrary,  suits  against 
it,  in  personam,  should  be  brought  in  the  county  wherein  such 
principal  business  place  is  situated,  upon  the  same  principle 
that  suits  against  individual  or  natural  persons  are  ordinarily 
to  be  brought  in  the  county  of  their  local  residence.' 

But  there  are  exceptions  to  this  rule  in  regard  to  the  venue  in 
suits  against  corporations.  In  South  Carolina  domestic  cor- 
porations are  held  to  have  no  local  or  particular  residence,  bub 
are  said  to  exist  alike  in  all  parts  of  the  state,  and  are  suable 
everywhere  therein  where  service  can  be  effected,  notwithstand- 
ing they  may  have  a  place  therein  where  their  principal  offices 
are  established.''     Such,  too,  is  the  ruling  in  the  state  of  Illinois.' 

But  having  an  office  in,  or  transacting  business  in,  the  terri- 


•  Bank  of  Augusta  v.  Earle,  13  Pet. 
586;  Paul  v.  The  Commonwealth  of 
Virginia,  8  Wall.  168;  S.  C.  1  With. 
Am.  Corp.  Cases,  19;  Liverpool  Ins. 
Co.  V.  The  Commonwealth  of  Mass., 
10  Wall.  566;  S.  C.  1  With.  Am. 
Corp.  Cases,  60;  Hatch  v.  The  Chi., 
Rock  Island  &  Paoif.  R.  R.  Co.,  6 
Blatch.  C.  C.  R.  105;  S.  C.  1  With. 
Am.  Corp.  Cases,  80;  Pomeroy  v.  N. 
York  &  N.  Haven  R.  R.  Co.,  4  Blatch. 
C.  C.  R.  120;  Ohio  &  Miss.  R.  R.  Co. 
».  Wheeler,  1  Black,  296;  Chicago  & 
North  Western  Ry.  Co.  v.  Whitton, 
13  Wall.  270,  4  Am.  Ry.  Rep.  462; 
Christian  Union  v.  Yount,  101  U.  S. 
352;  County  of  Allegheny  v.  Cleveland 
&  Pittsburg  R.  R.  Co.,  51  Penn.  St.  28; 
Baltimore  &  Ohio  R.  R.  Co.  v.  G-lenn, 
28  Md.  287;  Aspinwall  v.  Ohio  & 
Mississippi  R.  R.  Co.,  20  Ind. 
492;  Baltimore  &  Ohio  R.  R. 
Co.  V.  Gary,  28  Ohio  St.,  208, 14  Am. 
Ry.  Rep.  97;  (and  so  as  to  joint  stock 
companies  in  New  York:  Fargo  v. 
5 


Louisville,  N.  &  C.  R.  R.  Co.,  6  Fedi 
Repr.  787;  S.C.  1;  Am.  &Eng;  R.  R; 
Cas.  618;)  O'Brien  v.  Wetherell,  14 
Kans.  616. 

^Brobst  V.  The  Bank  of  Penn.,  5 
"Watts  &  Sergt.  379;  Conn.  &  Pass.  Riv- 
ers R.  R.  Co.  V.  Cooper,  30  Vt.  476; 
Thorn  v.  The  Cent.  R.  R.  Co.,  2  Dutch. 
(N.  .J.)  121 ;  Aspinwall  et  al.  v.  The  Ohio 
&  Miss.  E.  R.  Co.,  20  Ind.  492;  Tioga 
R.  R.  Co.  V.  The  Blossburg  &  Corn- 
ing R.  R.  Co.,  20  Wall.  137;  Day  v. 
The  Newark  India  Rubber  Co.,  1 
Blatch.  C.  C.  R.  628;  Martin  &  Merri- 
wether  o.  The  Mobile  &  Ohio  R.  R. 
Co.,  7  Bush  (Ky.),  116;  see  post,  Chap. 
30,  subdn.  2. 

^Brobst*.  The  Bank  of  Penn.,  5 
Watts  &  Sergt.  379;  Thorn  v.  The 
Central  R.  R.  Co.,  2  Dutch.  121. 

^Glaize  ».  The  South  Car.  R.  R.  Co., 
1  Strobt.  72;  Cromwell  v.  Ins.  Co.,  2 
Rich.  512. 

5  Bristol  V.  The  Chi.  &  Aurora  R.  R. 
Co.,  15  m.  436. 
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torial  jurisdiction  of  a  different  state  than  the  one  wherein  a 
corporation  is  created,  does  not  domesticate  it  in  such  state.' 
It  still  remains  foreign  thereto.  The  state  which  creates  a  cor- 
poration gives  it  a  local  habitation,  as  well  as  a  name,  and  there 
only,  it,  as  a  corporation,  may  be  properly  said  to  exist."  Powers 
and  privileges  may  be  conferred  on  it  by  law  in  other  states,  and 
its  aims  and  operations  may  be  extended  into  such  other  states, 
but  the  source  of  vitality,  and  corporate  body,  is  limited  to  the 
place  of  its  nativity  or  creation.'  And  though  such  powers  and 
privileges  be  conferred  on  it  in  other  states,  that  does  not  divest 
it  of  its  foreign  character;  nor  does  it  constitute  it  a  domestic 
corporation  of  such  states.* 

Though  in  some  cases  it  is  holden  that  commorancy  of  a  rail- 
road or  other  private  corporation  can  not  exist,'  yet  the  Ijetter 
authority  is,  that  in  addition  to  the  general  legal  entity  and  res- 
idence which  appertains  to  such  corporation  throughout  the  state 
where  it  is  created,  there  is  also,  in  contemplation  of  law,  a  par- 
ticular, fixed  or  local  residence  thereof  at  the  place  where,  within 
such  state,  its  principal  offices  are  located  for  the  management 
and  prosecution  of  its  business  affairs  in  general."  In  Mis- 
souri, Iowa  and. Indiana,  though  their  actual  residence  in  law  is  - 

'  Hatoli  V.  Chi.,  Rock  Isld.  &  Pacif.  fering  with  commerce    between   the 

E.  R.  Co.  etal,  6  Blatch.  C.  C.  R.  105;  states.    See  2  Vroom,  531.    See  also, 

S.  C.  "With.   Corp.  Cases,  Vol.  1,  79;  jn  support  of  the  text,  Erie  Ry.  Co,  v. 

Pomeroy  v.  N.  York  &  N.  Haven  R.  R.  Stringer,  32  Ohio  St.  468. 

Co.,  4  Blatch.  C.  C.  R.  120;  Bank  v.  <■  Glaize  v.  The  South  Carolina  E.  E. 

Earle,  13  Pet.  519.   Nor  leasing  or  op-  Co.,  1  Strobt.  72. 

erating  another  railroad  therein:  Bal-  '  Brobst  v.  The  Bank  of  Pennsylva- 

titeore  &  Ohio  R.  R.  Co.  v.  Cary,  28  nia,  5  Watts  &  Sergt.  379;  Angell  & 

Ohio  St.   208,  14  Am.  Ry.   Rep.  97.  Ames  on  Coi-ps.,  Sec.  107;  Cromwell 

But  see  Same  v.  Noell,  32  Gratt.  394.  v.  The  Charleston  Ins.  Co.,  2  Eich.  (S. 

2  State   V.  The    Delaware,  Lackar  C.)  512;  Androscoggin  &  Kennebec  R. 

wanna  &  Western  R.  R.  Co.,  1  Vroom  R.  Co.  v.  Stevens,  28  Maine,  434;  S. 

(N.  J.),  473.  C.  1  Am.  R'way  Cases,  140;  Bank  U. 

'  State  V.  The  Delaware,  Lackawan-  S.  v.  McKenzie,  2  Brock.  393;  Edwards 

na  &  Western  R.  R  Co.,  supj-a.  v.  The  Union  Bank,  1  Branch  (1  Fla.) 

*  State  V.  The  Delaware,  Lackawan-  1 36;  Louisville,  Gin.  &  C.  E.  E.  Co.  v. 

na&  Western  E.R.  Co.,  swpm.    The  Letson,  2  How.  497;   Connecticut. & 

cases  here   cited   were   reversed   in  Passumpsic  Rivers  R.  R.  Co.  ».  Cooper, 

the  Court  of  Errors  and  Appeals  of  30 Vt.  (1  Shaw)  476.    Andin  Vermont, 

T^ew  Jersey,  but  not  upon  any  of  the  the  locality  of  such  principal  business 

rulings  above  referred  to.    The  rever-  office  is  the  place  for  suit  against  the 

sal  was  for  violation  of  the  Federal  corporation.    See  case  last  cited. 
Constitution  by  the  tax  levied,  as  inter- 
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doubtless  at  their  principal  places  of  business,  and  location  of 
their  principal  offices,  yet  under  the  statutes  of  those  states  re- 
spectively, they  are,  for  purposes  of  being  sued,  resideni;  in  any 
county  through  which  their  roads  run  in  the  respective  states 
wherein  they  are  severally  organized,  and  in  which  they  keep  an 
oflSce  for  the  transaction  of  business,  and  an  agent  upon  whom 
service  can  be  made.'  In  Illinois  the  corporation  is  said  to  re- 
side wherever,  within  the  state  of  its  creation,  it  exercises  corpo- 
rate functions — where  its  business  is  done — or  in  any  county  in 
which  it  operates." 

The  corporation  can  have  no  legal  existence  beyond  the  bounda- 
ries of  the  sovereignty  by  which  it  is  created.  Where  the  law  of  its 
creation  has  no  force,  it  can  have  no  legal  existence.  It  can  act 
there  only  by  comity,  and  through  its  agents.  It  can  not  migrate, 
or  transfer  its  allegiance  to  another  sovereignty,  or  domesticate  it- 
self elsewhere  than  where  it  is  created.'  Neither  will  comity  give 
it  more  powers  elsewhere  tha,n  by  law  it  has  in  its  creative  home. 
If  it  has  no  power  to  exercise  corporate  functions  there,  it  can 
not  by  comity  exercise  them  elsewhere."  And  where  the  consti- 
tution of  a  state  forbids  the  creation  of  private  corporations  by 
special  enactments  of  its  own  legislative  body,  such  creatures 
of  legislative  origin  of  other  states  will  not  be  permitted  to 
exercise  corporate  powers  within  the  state  wherein  the  creation 
of  such  is  thus  prohibited,  unless  by  comity;  and  comity  will  not 
then  extend  to  the  exercise  of  powers  not  allowed  to  it  in  the 
place  of  its  creation.'  And  where  a  corporation  organized  by 
a  law  of  one  state,  takes  subscriptions  therein  to  its  capital  stock, 
but  makes  the  assessments  and  calls  therefor  in  another  state, 
wherein  it  assumes  to  continue  or  extend  its  road,  such  calls  are 
nugatory,  and  can  not  be  enforced.  They  can  not,  if  made 
abroad,  be  enforced  at  home,  unless  by  authority  of  the  domestic 

'  Slavens  v.  South  Pacific  R.  R.  Co.,  15  111.  436. 

51  Mo.  308;  Dixon  v.  Hannibal  &  St.  '  Land  Grant  R.  W.  Co.  v.  Com'rs 

Joe  R.  R.  Co.,  31  Mo.  409;    City  of  of  Coffey  County,  6  Kansas,  245;  As- 

St.  Louis  iJ.  Wiggins  Ferry  Co.,  40  pinwall  and  others  v.  The  Ohio  &  Miss. 

Mo.  586;  Richardson  v.  B.  &  M.  R.  R.  R.  R.  Co.  and  others,  20  Ind.  492. 

R.  Co.,  8  Iowa,  260;  Baldwin  &  wife  *Land  Grant  R.  W.  Co.  v.  Com'rs 

V.  Miss.  &  M.  R.  R.  Co.,  5  Iowa,  518;  of  Coffey  County,  6  Kansas,  245. 

New  Albany  &   Salem  R.  R.  Co.  v.  'Land  Grant  R.  W.  Co.  v.  Coffey 

Haskell,  11  Ind.  (Tanner,)  801.  County,  6  Kansas,  245. 

» Bristol  V.  Chi.  &  Aurora  R.  R.  Co., 
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law  whereby  the  corporation  is  created ;  and  will  not  be  deemed 
valid  in  the  domestic  tribunals  of  the  state  wherein  the  corpo- 
ration is  organized  and  dwells.^  In  the  leading  case  to  the  point 
here  last  cited,  the  Supreme  Court  of  Indiana  say:  "Corporate 
acts  performed  by  the  body  of  the  corporation  while  sitting  out 
of  the  state  which  creates  it,  are  void  and  of  no  effect."  ^  It  can 
only  act  outside  of  its  parent  jurisdiction  or  place  of  residence 
by  its  agents,  and  in  matters  susceptible  of  being  transacted  by 
an  agent.'  The  fact  that  such  corporation  is  recognized  by  the 
laws  of  such  other  state,  or  is  legalized  therein  by  law,  will  not 
alter  the  case  as  to  its  power  to  exercise  therein  the  right  to 
make  calls  of  stock  upon  stock  subscribed  to  the  original  under- 
taking, and.  to  be  collected  by  it  within  the  state,  and  in  the 
courts  sf  the  state  of  its  original  creation.*  Such  corporations, 
if  existing  by  separate  laws  of  two  different  states,  (and  not  by 
their  joint  action  and  intendment,)  are  distinct  and  independent 
corporations.' 

But  the  rule  is  different,  as  to  their  legal  resid^ence,  when  in- 
corporated under  a  national  law.  They  dwell  then  within  the 
nation,  and  reside  wherever  their  offices  are  established  by  law." 

The  case  cited  from  2  Brockenbrough,  393,  The  Bank  of  the 
United  States  v.  McKenzie,  was  a  suit  in  the^  nature  of  a  special' 
action  on  the  case,  brought  by  the  Bank  on  a  promissory  note,  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  Yircrin- 
ia,  against  McKenzie,  a  citizen  of  Virginia.  The  note  was  made 
by  one  Hancock,  endorsed  by  McKenzie,  and  discounted  at 
the  branch  Bank  of  the  United  States  at  Richmond;  and  was 
regularly  protested  for  non-payment.  The  defendant  pleaded  the 
statute  of  limitations.  The  plaintiff  pleaded,  in  substance,  non- 
residence,  and  that  the  corporation  was  fixed  and  established  in 
the  state  of  Pennsylvania,  beyond  the  limits  of  Virginia,  and 

'Aspinwall  and  others  v.  Ohio  &  but  could  the  legislature  hold  a  session 

Miss.  R.  B.  Co.,  20  Ind.  492.  out  of  the  state,  and  at  such  session 

2  Aspinwall  and  others  v.   Ohio  &  legally  appoint  an  agent?  " 

Miss.  R.  R.  Co.,  20  Ind.  492.  *  Aspinwall  and  others  v.  The  Ohio 

'Aspinwall  and   others  v.  Ohio  &  &  Miss.  R.  R.  Co.,  20  Ind.  492. 

Miss.  R.  R.  Co.,  20  Ind.  492.      As  a  'Aspinwall  v.  Ohio  &  Miss.  R.  R. 

fit  illustration  of  this  principle,   the  Co.,  supra. 

Supreme  Court  of  Indiana  say.  Per-  « Bank  of  U.   S.   v.  McKenzie,    2 

KINS,  J.:  "The.  state,  by  agent,  may  Brock.  393. 
lontract  out  of  the  limits  of  the  state; 
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that  the  president  and  directors  6f  such  corporation  were  cit- 
izens of  Pennsylvania.  Rejoinder,  that  at  the  accruing  of 
the  action,  plaintiffs  "  had,  and  ever  since  have  had,  and  yet 
have,  an  office  of  discount  and  deposit  at  Richmond,  in  the 
state  of  Yirginia,"  with  officers  resident  in  Yirginia,  cor- 
porators and  members,  stockholders  and  joint  corporators,  of  said 
Bank  of  the  United  States;  and  that  the  note  sued  on  came  into 
the  possession  and  ownership  of  plaintiff  at  its  office  of  discount 
and  deposit  in  Richmond,  Virginia,  in  regular  course  of  business. 
Maeshall,  Justice,  held  that  the  law  creating  the  bank 
authorized  it  to  establish  offices  of  discount  and  deposit  where- 
ever  it  thought  tit,  with  directors  and  managers  to  carry  on  its 
business;  and  that  the  corporation,  so  far  as  related  to  the  con- 
tract sued  on,  resided  at  Richmond,  in  Yirginia;  it  being  there  by 
virtue  of  an  act  of  Congress,  as  was  the  mother  bank  in  the  city 
of  Philadelphia,  and  that,  therefore,  the  action  was  barred  by 
the  statute  of  limitations.  Thus  it  will  be  seen,  that  whilst  a 
corporation  created  under  a  state  law  has  no  legal  corporate  ex- 
istence beyond  the  boundary  of  the  state,  yet  when  created  un- 
der a  law  of  the  United  States,  it  has  legal  existence  in  all  the 
states,  and  its  residence  is  wherever  its  business  offices  are,  in 
reference  to  matters  arising  at  such  offices,  and  to  actions  growing 
out  of  the  same.  The  Supreme  Court  of  the  United  States  use 
the  following  language  in  that  case,  in  regard  to  the  residence 
of  such  national  corporation:  "The  banking  house  of  the 
president  and  directors  of  the  office  at  Richmond,  is  as  fixed 
and  as  notorious  as  the  banking  house  at  Philadelphia.  The 
agents  of  the  company,  acting  at  Richmond,  are  as  notoriously, 
and  as  completely  its  agents,  as  those  who  act  at  Philadelphia. 
If  then  the  residence  of  the  corporate  body  is  fixed  and  ascer- 
tained, by  the  residence  of  its  agents,  or  their  place  of  doing 
business,  it  resides  in  Richmond  as  truly  as  in  Philadelphia." 
But  of  that  the  court,  as  to  general  transactions  of  the  Corporation, 
express  a  doubt;  holding,  however,  at  the  same  time,  that  "  so 
far  as  respects  this  particular  contract,  it  may,  with  entire  pro- 
priety, be  said  to  reside  in  Richmond."  ' 

Bat  a  corporation  organized  under  a  law  of  a  state,  or  laws  of 
two  separate  states,  though  partly  in  one  and  partly  in  the  other, 

'Bank  U.  S.  e.  McKenzie,  2  Brock.  399,  400. 
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is  not  the  same  legal  entity  in  both  such  states.  Neither  state 
can  confer  upon  it  corporate  existence  in  the  other  state;  and 
therefore,  a  ra,ilroad  company  composed  of  two  corporations  crea- 
ted under  the  authority  and  laws  of  two  different  states,  cannot,  on 
the  mere  ground  of  citizenship,  maintain  an  action  against  a  cit- 
izen of  either  of  snob  states,  in  a  court  of  the  United  States.'  In 
the  case  here  cited,  the  Supreme  Court  of  the  United  States, 
Taney,  Ch.  Justice,  say:  "  It  is  true,  that  a  corporation  by  the 
name  and  style  of  the  plaintiffs  appears  to  have  been  chartered 
by  the  states  of  Indiana  and  OliiOj  clothed  with  the  same  capac- 
ities and  powers,  and  intended  to  accomplish  the  same  objects, 
and  it  is  spoken  of  in  the  laws  of  the  states  as  one  corporate 
body,  exercising  the  same  powers  and  fuliilling  the  same  duties 
in  both  states.  Yet  it  has  no  legal  existence  in  either  state,  ex- 
cept by  the  law  of  the  state.  And  neither  state  could  confer  on 
it  a  corporate  existence  in  the  other,  nor  add  to  or  diminish  the 
powers  to  be  there  exercised."'  In  reference  to  capacity  to 
sue,  the  same  learned  justice  adds,  substantially,  that  it  may 
indeed  be  composed  of  and  represent,  under  the  corporate  name, 
the  same  natural  persons,  but  that  the  legal  entity  which  exists 
by  force  of  law,  can  have  no  existence  beyond  the  limits  of  the 
state  or  sovereignty  which  brings  it  into  life,  and  endues  it  with 
its  faculties  and  powers;  that  "The  president  and  directors  of 
the  Ohio  &  Mississippi  Railroad  company  is,  therefore,  a  distinct 
and  separate  corporate  body  in  Indiana  from  the  corporate  body 
of  the  same  name  in  Ohio,  and  they  can  not  be  joined  in  a  suit 
as  one  and  the  same  plaintiff,  nor  maintain  a  suit  in  that  cliarac- 
ter  against  a  citizen  of  Ohio  or  Indiana  in  a  circuit  court  of  the 
United  States."  Therefore  each  one  does  not  dwell  in  each 
state,  but  each  portion  dwells  in  the  state  that  created  it.' 

'  Ohio  &  Miss.  R.  R.  Co.  v.  Wheeler,  tion  created  by  the  concurrent  legisla- 

1  Black,  286;  County  of  Allegheny  v.  tion  of  different  states  may  be  sued  in 

Cleveland  &  Pittsburg  R.  R.  Co.,  51  either.    Bait.  &  Ohio  R.  R.  Co.  v.  Gal- 

Penn.  St.  228.    But  it  is  no  objection  to  lahue,  12Gratt.  655;  Mahany  ».  Kep- 

the  jurisdiction  of  anUnited  States  court  hart,  15  W.  Va.  609. 

that  the  corporation  defendant,  incor-  ^Ohio  &  Miss.  R.  R.  Co.  B.Wheeler, 

porated  by  the   state   where   suit  is  1  Black,  286,  297. 

brought,  is    also  a  corporation  under  *  Ohio  &  Miss.  R.  R.  Co.  v.  Wheeler, 

the  laws  of  another  state  of  which  the  1  Black,  286,  297,  298.    And  to  the 

plaintiff  is  a  citizen :  Chicago  &  North-  same  purport,  see  County  of  Allegheny 

western  Ry.  Co.  v.  Whitton,  13  Wall,  v.tlleveland  &  Pittsbui-g  R.  R.  Co.,  51 

270,  4  Am.  Ry.  Rep.  462.    A  corpora-  Penn.  St.  228. 
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It  may  contract  within  another  sovereignly,  where  there  is  no 
legal  inhibition  thereof;  but  such  contracts  are  "  local  transac- 
tions, and  are  governed  by  the  local  law."  They  "  are  not  inter- 
state transactions,"  though  the  parties  may  be  domiciled  in  diffei'- 
ent  .states.  But  although  the  company  may  make  contracts,  when 
not  inhibited,  within  a  different  sovereignty  than  that  wherein  it  is 
created,  yet  it  can  not  transfer  or  transplant  its  corporate  capac- 
ity into  such  other  sovereignty.  The  law  by  which  it  is  created 
can  have  no  force  outside  the  jurisdictional  sovereignty  of  the 
state  wherein  it  is  created.  And  where  the  law  of  its  life  can 
not  exist,  the  corporate  entity  itself  can  have  no  legal  existence. 
When  recognized  for  enforcement  of  contracts,  it  is  as  the  legal 
entity  of  a  different  sovereignty.' 

In  Maryland,  corporations  partly  organized  under  the  laws  of, 
and  doing  business  in,  that  state,  are  held  by  the  courts  there  to 
be  domestic  corporations  of  that  state,  as  to  all  such  parts  of 
their  works  and  property  as  are  situated  or  exist  therein." 
And  if  necessary  equity  will,  on  proper  application,  take 
jurisdiction  over  them,  and  by  injunction  restrain  them 
from  diverting  their  powers  and  funds  to  other  than  their  legiti- 
mate corporate  purposes.'  The  process  may  be  served  on  any 
officer  of  the  company  found  within  the  jurisdiction  of  the 
officer  making  the  service.* 

But  although  tlie  law  recognizes  them  as  residents,  and  for 
some  purposes  as  citizens,  yet  railroad  companies,  or  other 
corporations,  are  not  citizens  of  a  state  in  the  political  sense 
thereof,  or  within  the  meaning  of  that  clause  of  the  constitu- 
tion of  the  United  States  which  declares  that  "  the  citizens  of 
each  state  shall  be  entitled  to  all  the  privileges  and  immuni- 
ties of  citizens  in  the  several  states."    They  are  subject,  how- 

'  Paul  e.  Com.  of  Virginia,  8  Wall.    .  Co.,  8  Iowa,  260;  Bristol  v.  Chicago  & 

168;  Bank  of  Augustas.  Earle,  13  Pet.  Aurora  R.  E.  Co.,  15  111.  436;   Glaize 

568;  Hatch  v.  The  Chicago,  Eock  Is-  v.  The  South  Car  R.  R.  Co.,  1  Strobt. 

land  &  Pacific  E.  R.  Co.  and  others,  72;  County  of  Allegheny  v.  Cleveland 

6  Blatch.  C.  C.  R.   105,  With.  Am.  &  Pittsburg  E.  R.  Co.,  51  Penn.  St. 

Corp.  Cases,  Vol.  1,V9;  Ohio  &  Miss.  228. 

E.  E.  Co.  V.  Wheeler,  1  Black,  286;  agtate  v.  N.  Cent.  Ry.  Co.,  18  Md. 

Louisville,  C.  &  C.  R.  R.  Co.  v.  Letson,  193,  213. 

2  How.  497;  Baldwin  v.  Miss.  &  Mo.  » State  v.  N.  Cent.  Ry.  Co.,  supra. 

R.  R.  Co.  5  Iowa,  518:  Richardson  v.  *  State*).  N.  Cent.  Ry.  Co.,  supra. 
The  Burlington  &  Missouri  River  R.  R. 
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ever,  to  that  clause  of  the  constitution  which  provides  that 
Congress  shall  have  power  "  to  regulate  commerce  with  foreign 
nations,  and  among  the  several  states."  ' 

But  though  they  are  not  citizens  within  the  more  extended 
or  general  sense  of  the  constitution,  which  applies  only  to 
"  natural  persons,  members  of  the  body  politic,  owing  allegi- 
ance to  the  state,"  and  "not  to  artificial  persons  created  by 
the  legislature,"  yet,  for  the  purpose  of  enforcing  .  contracts 
or  rights  of  property  by  or  against  such  corporations,  the  courts 
of  the  United  States  will,  to  maintain  jurisdiction,  regard  them 
as  representing  citizens  of  the  states  under  the  laws  of  which 
they  are  created,  so  as  to  bring  them  within  the  spirit  of  that 
constitutional  provision  which  extends  the  judicial  power  of 
the  United  States  to  controversies  between  citizens  of  different 
states.'  To  give  jurisdiction  in  such  cases,  the  averment  of  the 
place  of  creation  and  business  in  the  laws  of  any  state,  or  under 
a  national  law,  is  sufficient.  This  raises  the  presumption  in  law 
that  the  corporation  consists  of  citizens  of  such  state,  and  this 
presumption  is  not  allowed  to  be  controverted  to  defeat  the  ju- 
risdiction of  the  court.' 

7.  Its  corporate  franchise  and  capacity. — The  corporate  en- 
tity or  body,  and  its  corporate  fraHchises,  are  very  different 
things.  The  one  is  the  being,  the  others  are  attributes  and 
possessions  thereof.* 

iPaul  V.  The  Com.  of  Virginia,  8  Bisg.  219;  County  of  Allegheny  v. 
Wall.  168;  S.  C.  1  With.  Am.  Corp.  Cleveland  &  Pittsburg  R.  R.  Co.,  51 
Cas.  1&;  Ducat  v.  City  of  Chicago,  Penn.  St.  228;  Quigley  v.  Cent.  Pac. 
10  Wall.  410;  S.  C.  1  With.  Am!  Corp.  R.  R.  Co.,  11  Nev.  350. 
Cas.  55;  Liverpool  Ins.  Co.  «.  Com.  *  Louisville,  Cin.  &C.R.R.Co.».  Let- 
ofMass.,  10  Wall.  566;  S.  C.  1  With.  son,  2  How.  497;  Paul  v.  The  Common- 
Am.  Corp.  Cas.  60:  Ohio  &  Miss.  R.  wealth  of  Virginia,  8  Wall.  168;  Mar- 
R.  Co.  V.  Wheeler,  1  Black,  286.  shall  v.  Baltimore  &  Ohio   R.  R.  Co., 

*  Paul  ».  The  Com.   of  Virginia,  8  16  How.  314;  Covington   Drawbridge 

Wall.  168;  S.  C.  1  With.  Am.  Corp.Cas.  Co.  v.  Shepherd,  20  How.  233;  Ohio  & 

19;  Louisville,  Cin.  .feC.R.  R.  Co.  ».  Miss.  R.  R.  Co.  v.  Wheeler,  1    Black, 

Letson,  2  How.  497;  Marshall  v.  Bal-  297;  Hatch  v.  Chicago  &  Pacific  R.  R. 

timore  &  Ohio  R.  R.   Co.,  16   How.  Co.,  6  Blatch.  C.  C.  R.   105;    S.  C.  1 

814;    Covington   Drawbridge  Co.    v.  With.   Am.   Corp.    Cas.   80;   Chi.  & 

Shepherd,  20  How.  233;  Ohio  &  Miss.  N.  W.   R.   R.    Co.   v.  Whitton,    13 

R.  R.  Co.  V.  Wheeler,  1  Blaxik,  296;  Wall.  270;    County  of  Allegheny  v. 

Chi.  &  N.  W.  R.  R.  Co.  v.  Whitton,  Cleveland  &  Pittsburg  R.  R.  Co.,  51 

13  Wall.  270;  Boom  Cs.  v.  Patterson,  Penn.  St.  228. 

98  U.  S.  403;   Chicago  &  N.  W.  R'y  «  State  of  Vermont  v.  The  Boston, 

Co.  V.  Chicago  &  Pac.  R.  R.  Co.,  6  Concord  &  Montreal  R.  R.  Co.,  25 
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All  the  functions  of  a  railroad  (or  other)  corporation  are 
holden  to  be  franchises,  and  they  in  their  aggregate,  as  attributes 
of  such  corporation,  compose  the  franchise  of  the  company.' 
Separately  considered,  some  of  these  are  prerogative,  and 
some  are  ordinary,  francliises;  but  whether  they  be  the  one 
or  the  other,  they  only  appertain  to  the  company  to  the  ex- 
tent they  are  conferred  on  it  by  law.^ 

In  some  of  the  states  these  special  rights  and  privileges  are 
conferred  by  special .  acts  of  assembly  in  each  particular  case. 
Tliis  act  is  the  charter  and  act  of  incorporation  of  the  company 
thus  formed,  and  of  its  subsequent  associates.  In  others,  such 
special  enactments  are  prohibited  by  constitutional  inhibition, 
and  corporate  capacity,  powers,  rights  and  franchises,  are  con- 
ferred by  a  general  lavi^,  alike  available  to  all  companies  who, 
by  a  proper  organization,  and  by  the  required  conformity,  bring 
themselves  within  the  provisions,  and  subject  themselves  to  the 
obligations,  thereof.'  This  law,  and  their  articles  of  association, 
are  their  charter.  But  whether  their  organization  be  under  such 
general  law,  or  by  virtue  of  a  special  act,  the  powers  and  attributes 
of  such  companies  are  none  the  less  emanations  of  the  law. 
Among  these  are  the  right  to  a  corporate  name  and  seal,  with  per- 

Vt.  433,  441;  1   Kyd  on  Corps.,   15.  thereunto    belonging,   that    the    cli- 

In  the  language  of  Mr.  Kyd,   a  pri-  rectors    may  deem    necessary,  prof- 

Tate  corporation  "is  to  a  franchise,  itable  and  convenient  for  the  corpo- 

as  the    substance  to  its  attributes.'  ration  to  own,   use  and  manage,  in 

And  when    Blackstone    speaks    of  a  connection    with  said    railroad,"   it 

corporation   as  a  franchise,  he  refers  was  held  that  property  not  needed  or 

to  political  or  municipal  corporations.  used  in  the  construction,  maintenance 

See  Morgan  ».  La.,  93  U.S.  217;  At-  and  operation  of  the  road,  or  in  con- 

lantic  &  Gulf  E.  R.  Co.  v.  Ga.,  9S  Id.  nection  therewith,   could  not  be  ac- 

359,    for     recent    definitions    of    a  quired;   and  that,  therefore,  wharves 

franchise.  bought  of   an  opposition   steamship 

'  State  of  Vermont  v.  The  Boston,  line,   to  withdraw  from  business  for 

Concord  &  Montreal  E.  R.  Co.,  25  Vt.  the  purpose  of  preventing  competi- 

433_  tion,  were  not  acquired  for  such  pur- 

2  State  of  Vermont  v.  The  Boston,  pose,  and  could  not  lawfully  be  morfc- 

Concord  &  Montreal  R.  R.  Co.,  25  Vt.  gaged:    Morgan  v.  Donovan,  58  Ala. 

433;  The  Bank  of  Augusta  v.  Barle,  241,   21  Am.  R'y  Rep.  109.    But  un- 

13  Pet.  519;    Head  &  Amory  v.  The  der  a  general  power  to  purchase  land, 

Providence   Ins.  Co.,  2    Cranch,   127.  another  railroad  may  be  purchased: 

Where  a  railroad  company  is  author-  Branch  v.  Atlantic  &  Gulf  R.  R.  Co., 

ized    to  acquire    "  any  steam-boats,  3  Woods,  481.                   ' 

piers,  wharves,  and  the  appurtenances  '  Iowa  Constitution,  Article  8,  Sec.  1. 
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petnal  succession ;  to  contract  and  be  contracted  with,  and  to  sue 
and  be  sued,  in  such  corporate  name;  to  hold  property;'  to  build 
and  operate  a  railroad,  and  to  take  private  property  for  right  of 
way  therefor;  and  to  have  private  property  of  the  stockholders 
exempt  from  corporate  debts.' 

The  right  to  take  land  under  the  power  of  eminent  domain,  on 
which  to  build  and  run  a  railroad  for  tolls  and  fares,  is  a 
franchise  of  a  prerogative  character,  which  no  person,  natural 
or  legal,  can  lawfully  exercise  or  enjoy,  without  special  grant 
from  the  legislative  department  of  government.' 

These  rights,  being  prerogative  in  their  nature,  can  only  be  ex- 
ercised within  the  territorial  jurisdiction  or  limits  of  the  state 
or  territory  granting  the  same,  and  not  within  a  foreign  or  dif- 
ferent state,  unless  by  legislative  permission  of  such  foreign  or 
neighboring  state.'  But  such  permission  may  in  some  instances 
arise  from  other  than  a  direct  grant  thereof,  and  will  be  inferred 
from  legislative  enactments  in  view  of  a  state  of  things  practicable 
only  upon  the  basis  of  such  privileges  to  a  limited  extent;  as  where 
legal  authority  exists  in  a  state  for  its  railroads  to  connect  with 
those  of  another  state  at  the  inter-state  line,  it  is  holden  that 
the  terminus  of  the  road  of  such  other  state  may  be  built,  or 
rested,  when  necessary,  upon  the  soil  or  domain  of  the  state 
so  making  such  legal  provision  for  such  connection,  and  pro- 
vided the  individual  right  of  the  property  to  be  affected  be  pro- 
cured, or  consent  of  the  owner  thereof  be  given  to  occupy  the 
same.' 

Ordinary  franchises,  hereinbefore  referred  to,  as  the  right  to 
hold  property  in  the  corporate  name;  to  contract,  and  be  con- 
tracted with;  to  sue  and  be  sued  in  such  corporate  name,  and 
not  individually,  as  members  of  the  corporate  body;  to  have  the 
individual  property  of  the  members  exempted  from  corporate 
debts;  and  others  of  an  incidental  and  like  character,  follow  the 
corporation  in  the  transaction  of  its  business,  when  conferred  on 

'State  of  Vermont ».  The  Boston,  Co.  v.  Dunbar,  95111.  571;  S.  C.  1 

Concord  &  Montreal  R.  R.  Co.,  25  Vt.  Am.  &  Eng.  R.  R.  Caa.  214.' 

433;  Bank  of  Augusta  v.  Earle,  13  » State  of  Vermont  r.  Boston,  Con- 

P^*^-  519-  cord  &  Montreal  R.  R.   Co.,  25  Vt. 

"  State  of  Vermont  v.  Boston,  Con-  438. 

cord   &  Montreal  R.  R.  Co.,  25  Vt.  *  State  of  Vermont  p.The  Boston,Con- 

433;  Chicago  &  Western  Ind.  R.,  R.  cord  &  Montreal  R.  R.  Co.,  25  Vt.  433. 


THE    COEPOEATION.  7S 

it,  wherever  it  is  hj  law  or  by  comity  recognized  for  any  purpose; 
and  there  will  these  rights  and  liabilities  be  also  recognized  and 
enforced.'  And  if  there  be  no  positive  law  permitting  or  prohib- 
iting the  exercise  of  these  corporate  franchises  of  an  ordinary 
character  within  a  neighboring  or  foreign  state,  then  permission 
to  do  so,  as  a  matter  of  comity,  is  inferred  from  the  absence  of 
any  regulation  on  the  subject:  and  it  will  ordinarily  be  allowed, 
upon  the  principle  of  the  comity  of  states  and  of  business  con- 
venience, in  the  courts  of  such  neighboring  or  foreign  juris- 
diction.' 

In  suits  by  railroad  and  other  private  corporations,  it  has 
been  held  their  corporate  existence  must  be  alleged  in  the  dec- 
laration, petition  or  bill,  as  the  case  may  be,  by  proper  aver- 
ments;"  and  that  unless  the  corporate  capacity  be  admitted  by  the 
pleadings  of  defendant  to  be  as  alleged,  the  truth  of  the  same  must 
be  proven  ;*  but  the  contrary  of  these  rulings  is  supported  by  better 
authority,  and  is  doubtless  the  law.*  The  same  case  holds  that 
under  the  general  issue  in  proceedings  at  law  the  same  rule  pre- 
vails; for  the  reason  that  such  plea  puts  in  issue  every  allegation 
of  the  plaintiflE'.''  But  this  position  is  also  contrary  to  the  cur- 
rent of  authorities,  and  can  not  be  sustained.'  The  proof,  how- 
ever, may  be  made  by  actual  testimony,  or  upon  the  principles 
of  estoppel,  if  the  corporate  capacity  be  admitted  in  the  writing 
which  is  the  ground  of  action,  in  case  there  be  such.'    Proof  is 

'  State  of  Vermont  v.  Boston,  Con-  Monroe,  358;  Kennedy  ».  Cotton,  28 

cord  &  Montreal  R.  R.  Co.,  25  Vt.  Barbour,  (N.  T.)  59;  Mississippi,  0.  & 

433,  441 ;  Bank  of  Augusta  i;.  Barle,  13  R.  R.  R.  R.  Co.  «.  Gaster,  20  Ark.  455. 

Pet.  519.  *  Holloway  v.  The  Memphis,  El  Paso 

'  State  of  Vermont  v.  The  Boston,  &  Pacific  R.  R.  Co.,  23  Tex.  465. 

Concord  &  Montreal  R.  R.  Co.,  25  Vt.  'Kenton  Furnace  R.   R.   &  M'f'g 

433;    Bank  of  Augusta  «.  Barle,  13  Co.  v.  McAlpin,  5  Fed.  Repr.  737;  S. 

Pet.  519.  C.  1  Am.  &    Bug.  R.    R.  Cas.  619; 

'Holloway   v.  Memphis,    El    Paso  Pullman w.  Upton,  96U.  S.  328;  Star 

&  Pacific  R.  R.  Co.,  23  Tex.  465.  Brick  Co.  v.  Ridsdale,  7  Vroom,  229; 

*  Holloway  v.  Memphis,  El  Paso  &  Oldtown   &    Lincoln   R.    R.    Co.   v. 

Pacific  R.  R.  Co.,  23  Tex.  465.  Veazie,    39    Me.  571;    Penobscot  & 

"  Emery  ».  Evansville,  Indianapolis  Kennebec   R.  R.  Co.  v.  Dunn,  39  Me. 

&  Cleveland  S.  L.  R.  R.  Co.,  13  Ind.  587;    Heaston  v.   C.  &  F.   W.  R.  R. 

143;  O'Donaldt).  Same,  14  Ind.  2o9;  Co.,  supra. 

Heaston  v.  Cincinnati  &  Fort  Wayne  *  Holloway  v.  Memphis,  El  Paso  & 

R.  R.  Co.,  16  Ind.  275;  Henderson  &  Pacific  R.  R.  Co.,  23  Tex.  465. 
Nashville  R.  R.  Co.  v.  Leavell,  16  B. 
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generally  made,  however,  by  production  of  the'  charter,  if  th$ 
corporation  is  created  by  special  act;  or,  where  the  incorporation 
is  under  a  general  law,  by  the  proper  record  or  certificate  of  or- 
ganization. The  user  of  corporate  powers  and  franchises  is  also 
competent  proof. '  The  use  of  corporate  franchises,  or  ordinarily 
acting  as  a  corporation,  raises  the  presumption,  in  a  collateral 
.proceeding,  of  corporate  existence,  and  of  the  rightful  exercise  of 
such  privileges  and  powers.  Therefore,  an  averment  in  a  plead- 
ing in  an  ordinary  action  or  suit,  that  a  party  thereto  is  a  cor- 
poration, is  sustained  by  proof  of  the  exercise  of  corporate  priv- 
ileges by  assuming  to  act,  or  holding  itself  out  to  the  public  as  a 
corporate  body.' 

After  verdict,  it  is  too  late  to  raise  the  objection  that  the 
plaintiff's  petition  does  not  describe  the  defendant  as  a  corporate 
body.  Defects  of  this  character,  that  do  not  partake  of  the  mer- 
its, are  not  sufficient  ground  for  a  motion  in  arrest  of  judgment,' 
and  of  course  not  cause  for  reversal  as  error.  If  the  defendant 
would  raise  the  objection,  it  should  be  done  upon  demurrer  to 
the  petition;  and  if  the  action  be  in  tort,  the  demurrer  will,  in 
Iowa,  be  sustained.  But  if  on  contract,  and  the  contract  itself 
recognizes  the  defendant  as  a  corporation,  and  this  be  shown  by 
the  petition,  then  the  demurrer  should  be  overruled.*  The 
parties  are  then  estopped  to  deny  the  truth  of  the  admission 
contained  in  their  contract." 

'  Comm.   V.    Bakeman,   105  Mass.  Warner,  61  Ala.  455. 
53;  De  Witt  v.  Hastings,  40  N.  Y.  s^ndre  v.  Chi.  &  N.  W.  R.  E.  Co., 

Superior,   463;  Leonardsville  Bank  v.  30  Iowa,  107. 

Willard,  25  N.  T.  574;    South  Bay         *Byington  v.  The    Mississippi    & 

Meadow  Dj,m  Co.  B.Gray,  30  Me.  547;  Missouri  R.    R.   Co.,  11   Iowa,   502; 

Reynoldst).  Myers,  51  Vt.  444;  Swart-  Andre  v.   Chi.  &  N.  W.   R.  R.  Co., 

wout  V.  Mich.  Air  Line  R.  R.  Co.,  24  30  Iowa,  107. 

Mich.  389;  Stone  v.  Great  Weatjrn  » Racine  &  Miss.  R.  R.  Co.  v.  Far- 
Oil  Co.,  41111.85.  The  subsequent  mers'  Loan  &  Trust  Co.,  49  111.  331, 
acquisition  of  franchises  may  be  1  With.  Corp.  Cas.  441;  Zabriskie  v. 
proved  in  the  same  manner:    Ibid.  Cleveland,  Columbus  and  Gin.  R.  R. 

=  Mitchell  &  others  w.  Deeds,  49  III.  Co.,  23  How.   381;  Bissell  v.  Mich. 

416;  S.  C.  1   With.   Corp.   Cis.  460;  Southern  &   N.  Ind.    R.   R.  Co  ,  22 

Root  V.  The  111.  Cent.  R.  R.  Co.',  29  N.  Y.  258;  Lefevre  v.  Lefevre,  4  Sergt. 

Iowa,  102;  Swartwout  «.   Mich.   Air  &  R.  241;    Douglas  Co.  v.  BoUes    94 

Lme  R.  R.  Co.,  24  Mich.  389;  Wil-  U.  S.  104;  Cowell  v.  Col.  Springs  Co 

cox  V.  Toledo  &  Ann  Arbor  R.  R.  Co.,  3  Col.  82;  S.  C.  100  U.  S.  56;  Cahall 

45 Mich.  280;  S.  C.  5  N.W.  Repr.  1003,  v.  Citizens  B.  Assn.,  61  Ala.  232. 
21  Am.    R'y  Rep.  161;   Lehman   v. 
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And  so,  where  a  party  sued  as  a  corporation  appears  and  de- 
fends as  such,  making  no  denial  or  question  as  to  its  corporate 
capacity,  but  pleading  and  defending  upon  the  merits,  there  is 
no  need  of  proving  the  corporate  character  of  the  defendant 
upon  the  trial  of  the  cause.  More  especially  so,  when  the 
action  is  commenced  before  a  justice  of  the  peace,  an  appe/il 
taken  therefrom  by  such  defendant,  and  an  appeal  bond  given 
under  what  purports  to  be  the  corporate  seal  of  the  company 
defendant.' 

In  Indiana,  however,  it  is  held  that  the  plea  of  the  general 
issue  to  an  action  wherein  a  corporation  is  the  plaintiff,  admits 
the  corporate  capacity  of  the  plaintiff.'  And  so,  on  a  demurrer 
to  the  petition  or  declaration." 

If,  however,  the  question  of  corporate  capacity  arises  in  a  pro- 
ceeding by  scire  facias,  or  a  quo  warranto,  to  determine  if  the 
party  be  in  reality  a  corporate  body,  when  it  is  alleged  that  it 
has  usurped  the  franchise,  then  it  is  bound  to  show  actual 
corporate  existence  in  law,  and  conformity  to  all  the  material 
legal  requirements  thereof,  or  else  that  its  corporate  capacity  and 
organization  have  been  properly  legalized  and  established  by 
curative  acts,  of  the  legislative  department.*  And  inasmuch 
as  the  legislative  department  of  a  state  possesses  no  more 
power  to  legalize  an  irregular,  imperfect  or  invalid  corporate 
organization  or  body  than  it  has  to  create  a  corporate  body, 
it  therefore  follows  that  such  legalizing  legislation  may  only 
be  resorted  to  in  such  states  as,  by  the  constitutions  thereof, 
corporations  of  a  like  kind  may  be  created  by  special  acts 
of  assembly.  For  that  which  the  legislative  power  may  not  do 
directly,  it  can  not  do  by  indirectly  legalizing  what  is  illegal, 
and  which  it  can  not,  itself,  originally  make.° 

^  Hudson  V.  St.  Louis,  Kansas   City  Co.,  14  Ind.  259. 

&  Northern  R.  W.  Co.,  53  Mo.  525.  ■'Mitchell  and  others  v.  Deeds,  49  111. 

-  2  Dunning'  v.  The  New  Albany  &  416;  S.  C.  1  With.  Corp.  Cas.  460;  At- 

Salem  R.  R.  Co.,  2  Ind.  (2  Carter),  lantic  &  Pac.  R.  R.  Co.  v.  St.  Louis,  3 

437;  Harrison,  Exr.  of  Stafford,  v.  Mar-  Mo.  App.  315;  S.  C.  66  Mo.  228;   St. 

tinsville  &  Franklin  R.  R.  Co.,  16  Ind.  Louis  R.  R.  Co.  ».  N.W.  St.  Louis  Ry. 

505.    And  see  Kenton  Furnace  R.  R.  Co.,  2  Mo.  App.  69;  Cowell  v.  Col. 

&   M'f'g    Co.   e.    McAlpin,    steyro;  Springs  Co.,  3  CoL  82;  S.  C.  lOOU.  S. 

Pullman  ».  Upton,  96  U.  S.  328,  and  55;     MoAuIey  »;  C,  C.  &  I.  C.  Ry. 

other  authorities,  supra.  Co.,  83  111.  348. 

'  O'Donald  v.  Evausville,  Indianapo-  °  Mitchell  and  others  v.  Deeds,  49  111. 

lis  &  Cleveland  Straight  Line  B.  R.  416;  S.  C.  1  With.  Corp.  Cas.  460. 
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In  an  action  against  a  railroad  company  for  entering  upon, 
digging  up  and  occupying  the  public  street  or  highway  in  front 
of  a  plaintiff's  premises,  (wherein  the  plaintiff  charges  the  entry 
and  occupancy  to  be  wrongful,  illegal  and  injurious)  and  •  for 
thereby  so  obstructing  the  street  that  it  can  not  be  used  by 
plaintiff  for  access  to,  and  egress  from,  his  adjoining  premises, 
the  court  will  not,  upon  demurrer  of  a  defendant  to  the  petition, 
presume  that  the  entry  and  occupancy  of  the  street  is  made  and 
carried  on  under  legal  authority  or  proper  license,  when  the  same 
is  not  alleged  in,  and  is  not  necessarily  inferable  from,  the  peti- 
tion. If  the  defendant  has  proceeded  by  authority  of  law,  grant 
from  the  public,  or  under  license  from  the  adjacent  owner,  such 
fact  or  facts  must  be  pleaded  in  defense.' 

8.  Power  to  hold  lands. — Although  railroad  companies  may 
receive  grants  of  land,  and  sell  and  dispose  thereof  for  purposes 
of  constructing  their  roads  and  payment  of  their  debts,  and  may 
take  and  hold  the  easement  or  the  fee  in  lands  for  purposes 
properly  connected  with  the  use  and  operation  of  their  franchises 
and  roads,  contemplated  by  the  character  and  purposes  of  their 
acts  of  incorporation,"  yet  they  may  not  become  large  propri- 
etors of  lands  held  for  speculation,  or  purposes  unconnected 
with  the  object  of  their  creation.' 

But  though  it  is  not  within  the  legal  purpose  of  their  creation 
for  such  companies  to  take  conveyances  of  lands  for  purposes 
outside  of  their  corporate  necessities,  and  a  specific  performance 
of  an  agreement  to  convey  in  such  cases  will  not  be  decreed  in 
favor  of  the  corporation,*  yet  a  conveyance  executed  carries  the 
title  to  the  land,  and  no  one  may  question  the  same  except  the 
state,  in  a  direct  proceeding  for  that  purpose.' 

"  '  Scheckner   v.    The  Milwaukee  &  for  building  dwellings  for  employes, 

Prairie  du  Chien  R.  R.  Co.  and  others,  etc. :  State  ®.  Commissioners  of  MaiiB- 

21  Iowa,  515.  The  grantof  a  franchise  field,  3  Zabriskie  (N.  J.),  510. 

to  a  corporation  having  hut  a  limited  » Land  v.  Coffman  and  others,  50  Mo. 

existence,  is  a  grant  only  during  that  243  ;    Pacific   R.  R.  Co.  v.    Seely's 

time:   St.    Clair   Co.  Tump.  Co.  v.  heirs,  45  Mo.  212;  Waldo  v.  Chicago, 

State  of  Ills.,  96  U.  S.  63.  St.  Paul  &  Fond  du  Lac  R.  R.  Co.,  14 

2  Pacific  R.  R.  Co.  ».  Seely,  45  Mo.  Wis.  575;    Clark  v.  Farrington,   11 

212;    Land  v.  Coffman  and  others,  50  Wis.  306,  824. 

Mo.  243;    Waldo  v.  CM.,  St.  Paul  &  *  Pacific  R.  R.  Co.  v.  Seely's  heirs. 

Fond  du  Lac  R.  R.  Co.,  14  Wis.  575.  45  Mo.  212. 

Railroad  companies  may  hold  land  for  <>  Land  v.  Coffman  and  others,  50  Mo. 

building  depots,  shops,  etc.,  but  not  243;  Ehrman  v.  Union  Cent.  Life  Ins, 
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9.  Power  to  sell  corporate  property  and  franchises. — The 
corporation  may  exist  after  its  property  and  effects  are  all  gone. 
The  charter  and  corporate  franchises  are  not  incidents  that 
are  annexed  to,  or  pass  with,  the  transfer  of  the  property  of  the 
company.  Thoagh  by  the  loss  of  its  property  the  company  be 
rendered  unable  to  enjoy  its  franchises,  yet  if  they  again  ac- 
quire property  suitable  thereto,  they  may  again  make  the 
charter  available.  The  purchaser,  on  the  other  hand,  does  not,  by 
becoming  the  owner  of  corporate  property,  become  entitled  to 
the  corporate  capacity,  or  of  the  right  to  employ  it  on  the  road.' 
And  if  there  be  a  cause  of  forfeiture  for  non-user,  that  must  be 
judicially  ascertained  and  declared,  or  else  the  company  will 
be  entitled,  when  able  to  do  so,  to  resume  the  use  of  its  charter." 
Nor  can  the  legislature  transfer,  by  act  of  assembly,  the  proper- 
ty or  the  corporate  capacity  of  one' corporation  aggregate  to  an- 
other. Such  an  act  is  totally  void,  both  as  to  the  corporation 
thus  attempted  to  be  extinguished,  and  towards  its  creditors."  It 
leaves  the  company  still  in  existence,  with  all  its  rights,  privi- 
leges, franchises  and  property,  and  still  liable  for  all  its  debts 
and  contracts,  as  though  no  such  act  were  passed,  or  other  cor- 
poration created." 

10.  Power  to  operate  outside  of  charter  purposes. — Corpora- 
tions are  confined  in  their  operations  to  the  particular  business 
contemplated  by  their  charters,  and  have  no  power  to  divert  their 
funds  or  corporate  powers  from  these  purposes  into  other  and 
different  enterprises.  So  long  as  they  confine  their  operations  to 
those  objects  for  the  promotion  of  which  they  are  created  and 
organized,  they  have  a  right  to  the  use  of  such  means  of  promot- 
ing and  sustaining  the  same  as  are  incident  to  that  end ;  but  may 
not  change  the  object  or  purposes  of  the  organization." 

Co.,  35  Ohio  St.  324;  Jones  v.  Haber-  Cin.  R.  E.  Co.,  15  Ohio  St.  35. 
sham,  3  Woods,  443;  Grant  v.  Henry  '  Bruffett  &  others  v.  Great,  West- 
Clay  Coal  Co.,  80Penn.  St.  208;  Cowell  em  R.  R.  Co.,  25  111.  353,  357. 
V.  Col.  Springs   Co.,   100  U.  S.  55;  » Bruffett «.  Great  Western  R.R.  Co., 
Comm.  V.  Wilder,  127  Mass.  1.    But  25  111.  353, 357. 
see    Waldo*.   Chicago,   St.  Paul  &  *Bruffette.  Great  Western  R.  R.  Co., 
Pond  du  Lac  R.  R.  Co.,  14  Wis.  575.  25  III.  353,  358. 

■  Bruffett  and  others  v.  Great  West-  °  Waldo  v.  The  Chicago,  St.  Paul 

em  R.R.Co.,25  lU.  353,357;   Coe  v.  &  Fond  du  Lac  R.  R.  Co.,  14  Wis. 

The  Columbus,  P.  &  I.  R.  R.  Co.,  10  575;   Land  v.  Coffman,  50  Mo.  243; 

Ohio  St.  372;  Atkinson  v.  Marietta  &  The  People  ex  rel.  v.  The  River  Rai- 
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Thus  a  corporation  created  to  bnild  and  operate  a  railroad 
may,  as  incident  thereto,  use  steam  in  operating  the  same  when 
huilt,  as  a  necessary  incident  to  the  charter  purpose,  if  not  pro- 
hibited bv  the  charter,  or  by  any  law  co-existent  therewitli  and 
entering  therein.  So  it  may  engage  in  transpontation  of  persons 
and  property  for  pay,  as  not  only  within  the  charter  purposes, 
(though  not  actually  expressed  therein,)  but  also  as  a  necessity  to 
its  successful  operation  and  corporate  life;  and  as  a  sequence  to 
the  right  to  do  these  things,  it  may  do  such  others  as  naturally 
result  thei'efrom.  As  for  instance,  the  right  to  use  steam  as  a 
motive  power  involves  in  it  the  right  to  use  fire  and  water  to 
malie  steam;  and  also,  the  right  to  such  appliances,  as  engines, 
locomotives,  and  other  machinery,  as  are  required  to  make  these 
uses  available.  And  if  the  line  of  road  invohe  the  crossing  of  a 
river  or  rivers,  boats  or  bridges  may  be  used,  at  the  election  of  the 
company,  as  a  means  of  crossing.  But  a  corporation  formed  for 
railroad  purposes  has  not  a  right  to  engage  in  running  a  line  of 
boats,  although  it  be  in  connection  with  the  terminus  of  their 
road,  betwixt  such  terminus  and  another  place  or  places  of  water 
communication;  contracts  for  such  boating  operations  are  out- 
side of  charter  purposes,  and  may  not  be  enforced.'  But  if  au- 
thorized by  law  to  contract  for  the  carriage  of  persons  or  property 
beyond  the  end  of  its  own  road,  it  may  then  resort  to  such  means, 
by  boat  or  otherwise,  of  doing  so,  as  it  may  deem  proper.' 

But  it  is  not  within  the  ordinary  charter  purposes  for  a  rail- 
road corporation  to  take  stock  in  another  railroad  corporation. 
It  is  against  the  policy  of  the  law,  which  is  to  build  up  compe- 
tition for  accommodation  of  the  public'  If  attempted,  it  will  be 
enjoined  from  so  doing,  on  application  of  one  or  more  of  its 
stockholders;  for  that  it  is  going  outride  of  charter  purposes,  and 

sin  &Lake  Erie  R.  R.  Co.,  12  Mich.  ^Shawmut   Bank  v.    Plattsburg  & 

889;  Pearce  v.  The  Madison  &  Ind.  R.  Montreal  R.  R,  Co.,  31  Vt.  491. 

R.  Co.,  21  How.  441;    Mobile  &  Ohio  '  Central  R.  R.  Co.  v.  Collins  ' et  al., 

R.  R.  Co.   ».  Franks,  41    Miss.   494;  40  Geo.  582;  Hazlehurst  v.  Savannah, 

Camden  &   Amboy  R.  R.  &  T.  Co.  etc.  R.  R.  Co.,  43  Ga.  13.    Where  the 

V.  Remer,  4  Barbour,  (N.  Y.)  Vi".  power  is   confereed  by  statute,  they 

iHoagland  «.  The  Hannibal  &  St.  have  such  right:    Mayor  of  Baltimore 

Joe  R.  R.  Co.,  39  Mo.  451;  City  of  St.  v.  Baltimore  &Ohio  R.  R.  Co.,  21  Md. 

Joseph  V.  Saville,  39  Mo.  460;  Pearce  v.  50;  White  v.  Syracuse  &  Uti:  a  R.  R. 

The  Madison  &  Indianapolis  R.  R.  Co.,  Co.,  14  Barbour  (N  Y  1  559 

21  Howard,  442.  •                                 "•'' 
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diverting  the  means, of itlje  company  from  their  legitimate  end. 

It  is  a  well-settled  principle  of  the  law  that  corporations 
ostensibly  created  for  one  kind  of  business,  can  not  engage  in 
other  business  foreign  to  the  purposes  for  which  they  are  created. 
Xhey  are  confined  to  the  particular  business,  for  the  transaction 
of  which  they  are  formed  or  entered  into.  The  busiaesses.of  rail- 
roading and  banldng  are  too  distinct  and  separate  to  allow  a 
corporation  avowedly  formed  for  the  one  purpose  to  engage 
in  the  other  by  mere  implication;  and  the  power  of  a  railroad 
corporation,  in  its  charter,  to  "grant  such  evidence  of  debt  which 
may  be  incurred  by  ;the  company,  as  may  be  by  the  by-laws 
thereof  directed,  to  such  an  amount  as  shall  be  deemed  necessary 
for  transacting  the  business  of  the  same, "does  not  include  or  con- 
fer privileges  of  banking.''' 

But  although  the  corporate  capacity  of  a  railroad  corporation 
is  limited  to  the  business  legitimately  connected  with  the  pur- 
poses for  which  the  corporation  is  created,  and  does  not  in- 
clude power  to  engage  in  any  distinct  or  separate  branch  of  busi- 
ness not  authorized  by  its  charter,  even  though  it  be  done  to 
raise  funds  with  which  to  accomplish  the  object  for  which  it  is 
created,  as  for  instance,  banking,  manufacturing  or  speonlating 
in  re^l  estate,"  yet  such  restriction  does  not  extend  to  prohibi- 
tion of  its  manufacturing  its  own  machinery.  It  may  also  re- 
ceive property  in  payment  of  stock,  and  so  of  a  bond  and  mort- 
gage, and  then  sell  the  same  to  ra,ise  moneys  to  'build  and  equip 
the  road.' 

11.  Suits  against,  to  enforce  corporate  fluty. — Suits  to  com- 
pel performance  of  a  corpora,te  duty,  in  reference  to  which  the 
petitioners  show  no  interest  different  from  that  of  the  public 
generally,  or  whole  public,  can  not  be  maiprtained  against  a  rail- 
road company  by  a  private  individual, or  individuals,  but  must 
be  prosecuted  by  and  in  the  name  of  the  attor,ney-general.° 
Hence,  where  a  railroad  corporation  is  by  .statute  legally  bound 

•  Central  R.  R.  Co.  v.  Collins  et  ah.      Pond  du  Lac  R.  R.  Co.,  14  Wis.  5,75. 
40  Geo.  582.  '  Pall  Riyer  IronWorks  Co.».Oid  Col- 

2  The  People  exrel.v.  The  River  ony&FallRiverR.  B.Co.,5AlleQ,224; 

Raisin  &  Lake  Erie  R.  R.   Co.,   12  Shackley  and  others  v.  Eastern  R. 

Mich.  (8  Cooley),  389.  R.  Co.,  98 Mass. 93; Peoples.  Albany,* 

'Waldo  V.  Chicago,  St.  Paul  &  VermontR.R.  Co.,24N.  ■S.261;Com- 
Pond  du  Lao  R.  R.  Co.,  l4  Wis.  575.  monwealth  ex  rel.  v.  Philadelphia,  Q, 

*  Waldo    D.Chicago,    St.  Paul  &  &  N.  Ry.  Co.,  20  Penn.  St.  518. 

6 
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to  run  a  given  number  of  trains  each  day  between  s;^ecified 
points,  for  accommodation  of  the  public,  and  fails  in  the  per- 
formance of  such  duty,  for  which  a  special  remedy  is  given  by 
statute,  a  suit  by  private  persons  will  not  lie  to  enforce  its  per- 
formance, where  such  persons  show  no  interest  except  as  "per- 
sons interested  in  the  transportation  of  freight  "  over  such  road. 
Their  interest  being  only  such  as  is  common  to  the  public  gen- 
erally, no  private  action  will  lie  for  its  performance,  at  the  suit 
of  such  persons.  The  special  remedy  must  be  resorted  to; 
the  ordinary  jurisdiction  of  the  courts  is  taken  away.' 

12.  Answer  of  corporation. — Railroad  companies,  as  corpora- 
tions aggregate,  are  at  common  law  and  in  equity  practice,  aside 
from  any  statutory  requirements,  to  answer  merely  under  their 
corporate  seal,  and  without  oath.  They  are  at  liberty,  therefore, 
to  deny' everything  in  tlie  bill,  whether  true  or  false.'  They  can 
not,  as  a  legal  entity,  have  personal  knowledge.  Neither  can  a 
discovery  be  compelled  of  them  except  through  the  medium  of 
their  agents  or  oflScers,  and  then  only  by  making  such  agents  and 
officers  parties  delendant.  So  it  is  now  the  usual  practice  to 
make  such  of  the  agents  or  officers  defendants  as  are  supposed 
to  possess  some  knowledge  of  the  matters  inquired  after.' 
But  no  dissolution  of  an  injunction  can  be  obtained,  upon  the 
answer  of  a  corporation  defendant  subjected  thereto,  unless  the 
answer  be  duly  sworn  to  by  some  officer  or  agent  of  the  corpora- 
tion, or  other  person  who  is  acquainted  with  the  facts  contained 
therein.* 

In  Illinois,  the  English  chancery  mode  of  answer  by  a  cor- 
poration still  obtains:  and  the  proper  practice  is  to  answer  under 
the  seal  of  the  railroad  corporation,  instead  of,  as  by  modern  prac- 
tice in  some  of  the  states,  under  the  oath  of  some  one  of  its  offi- 
cers.' But  notwithstanding  such  in  Illinois  is  the  proper 
method,  yet  where  the  answer  is  filed  without  the  seal  of  the 
corporation,  and  has  been  acted  on,  and  sustained  by  the  evi- 

^lii^-  364, 365. 

=  Supervisors  of  Fulton  County  v.  '•Supervisors  of  Fulton  County  v. 

Mississippi  &  Wabash  R.  R.  Co.,  21  Mississippi  &  Wabash  R.  R.  Co.,  21 

111.  338.  364,  365;  Bait.  &  Ohio  R.  R.  111.  338,  364,  365. 

Co.  V.  Gallahue's  Admr.,  12  Gratt.  655.  » Lanison  et  al.  v.  The  Peoria,  Atr 

'Supervisors  of  Fulton  County  v.  lanta  &  Decatur  R.  R.  Co  77  111  11. 
Miss.  &  Wabash  R.  R.  Co.,  21  111.  338, 
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dence,  the  cause  will  not  be  reversed  for  such  irregularity;  and 
more  especially  where  the  company  is  merely  a  nominal  party, 
and  other  parties  defendant  make  and  sustain  the  same  defense. ' 

So  in  Virginia  the  common  law  practice  in  respect  to  answers 
of  corporations  is  adhered  to;  hence,  in  garnishee  proceedings 
against  a  corporation,  the  answer  is  made  under  the  seal  of  the 
corporation,  and  issue  may  be  taken  thereon.' 

13.  Inter-state  privileges  and  liabilities. — The  inter-state 
rights  and  privileges  of  railroad  corporations  created  under  the 
laws  of  the  several  states,  that  is,  their  right  and  privilege  of  ex- 
ercising their  corporate  powers  within  the  territorial  jurisdiction 
of  other  states  than  those  wherein  they  are  chartered  and  organ- 
ized, is  a  matter  dependent  entirely  upon  the  comity  of  such 
other  states,  if  there  be  in  such  other  states  no  constitutional 
or  statutory  provision  upon  the  subject. 

Thus  in  Michigan  it  is  held  that,  if  not  expressly  prohibited 
by  statute,  a  foreign  corporation  may  by  comity  hold  lands  in  a 
diflFerent  state  from  that  of  Its  creation,  if  by  tlie  law  of  its  life  it 
may  hold  the  same  in  the  state  wherein  it  has  its  corporate  be- 
ing.' And  so,  if  not  allowed  generally  to  take  lands  for  indefinite 
purposes,  yet  as  for  a  debt  due  to  such  corporation,  in  transac- 
tions growing  out  of  its  business,  it  may  do  so  by  implication ; 
and  the  same  power  will  be  accorded  to  it  elsewhere  by  comity, 
as  in  the  state  where  created.* 

A  foreign  corporation,  though  not  rendered  corporate  therein" 
by  a  statute  of  another  state  permitting  it  to  enter  and  constriict 
therein  an  _extension  of  the  line  of  its  road,  and  giving  to  it  all 
the  privileges,  rights  and  immunities,  and  subjecting  it  to  all 
the  restrictions,  granted,  made  and  prescribed  for,  and  conferred 
on  it  in  the  state  of  its  creation,  by  the  act  of  assembly  creating 
it  a  corporation,  is  nevertheless  so  far  domesticated  in  the  for- 
eign state  so  authorizing  it  to  enter  and  operate  therein,  that  it 
is  not  subject  to  a  proceeding  therein  by  attachment,  when  not 
so  subject  in  the  state  wherein  it  is  created."     And  such  statute, 

'Larrison  et  al.  v.  The  Peoria,  At-  (3  Post,)  214. 

ianta  &  Decatur  R.  R.  Co.,  77  111.  11.  =  Martin  &  Merriwether  v.  The  Mo- 

2  Baltimore  &  Ohio  R.  R.  Co.  v.  bRefe  OhioR.  R.  Co.,7Bush,(Ky.)116. 

Gallahue's  Adnir.,  12  Gratt.  6-55.  "  Martin  &  Merriwether  v.  The  Mo- 

'Thompson  v.    Waters,    25  Mich,  bile  &  Ohio  R.  R.  Co.,  7  Bush,  (Ky.) 

(3  Post,)  214.  116,  123,  124. 

*  Thompson   v.    Waters,    25  Mich. 
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SO  admitting  the  exercise  of  its  rights,  privileges  and.  powers 
wi-thin  a  state  other  than  the  one  of  its  creation,  to  the  same  ex- 
tent as  where  created,  and  with  the  same  exemptions,  is  so  far  in 
the  nature  of  a  contract  as  to  prevent  infringement  thereof  by 
subsequent  legislative  enactment  of  the  state  into  which  it  is 
thus  admitted.' 

A  foreign  corporation,  transacting  business  as  a  railroad  com- 
pany, and  tlirusting  its  line,  by  permission  of  law  of  another 
state,  into  such  other  state,  is  to  be  deemed,  as  to.  contracts  mad-e 
in  the  latter,  to  possess  the  powers,  and  be  subject  to  the  liabili- 
ties, of  similar  corporations  created  by  the  state  into  which  it  is 
thus  introduced,  as  settled  by  the  adjudicated  cases  of  the  courts 
thereof.  It  is  not  permitted  to  make  contracts  therein  which  are 
valid  and  enforceable  there,  and  then  set  up  incapacity  to  make 
the  same  under  the  laws  of  another  state  by  whom  it  is  chal- 
tered.' 

But  such  foreign  corporations  are  not  liable  to  suit  by  ordinary 
action,  by  service  on  an  officer  of  such  corporation  casually  found 
therein,  and  not  being  thereon  the  business  of  hiB  office:  and  such 
corporation  having  no  office  or  place  of  business,  or  officers  resi- 
dent, in  such  state.  The  corporate  entity  is  not,  in  snch  case, 
within  the  jurisdiction  of  the  state,  and  can  not  he  personally 
proceeded  against  in  the  courts  thereof.  To  involve  such  liabil- 
ity to  suit,  the  officer  or  representative  of  the  foreign  corporation 
must  be  present  within  the  state,  holding  and  enjoying  there  his 
representative  status  or  capacitj',  and  there  exercising  the  same.' 

In  New  Jersey  it  is  held  that,  in  an  action  against  a  foreign 
corporation  running  a  railroad  in  that  state,  for  a  common  law 
liability,  such,  for  instance,  as  an  injury  inflicted  by  reason  of  the 
negligence  of  defendant  or  its  servants,  it  is  not  essential  to  state 
in  the  declaration  what  particular  road  the  injury  was  iaflicted  on ;  * 
and  that  such  foreign  corporations  are  lia,ble  for  injuries  inflicted 
within  the  state,  upon  the  same  principles  and  to  the  same  ex- 
tent, at  common  law,  as  an  individual  would  be;  or  as  would  be 
a  corporation  organized  under  the  laws  of  the  state." 

'Martin  &  Memwether  v.  The  Mo-  '  Newell  «.  the  Great  Western  R. 

bile  &  Ohio  R.  R.  Co.,  supra.  W.  Co.  of  Canada,  19  Mich.  (1  Clarke), 

2  Milnor  v.  New  York  &  New  Haven  336. 

R.  R.  Co.,  53  N.  Y.  (8  Sickels),  363,  *  Austin  ».  New  York  &  Erie  R.  R. 

367;  Austin  v.  New  York  &  Brie  E.  Co.,  1  Dutch.  (N.  J.)  381. 

R.  Co.,  1  Dutcher  (N.  J.),  381  'Ibid;  Bennington  Iron  Co.  v.  Ru- 
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Jurisdiction  of  the  courts  of  one  state,^  of  matters  in  tort  oris- 
mating  in  another  state,  is  dependent  on  comity  alone.  It  is  not 
at  all  obligatory/  And  when  the  parties  are  both  properly  sub- 
jects of,  or  resident  in,  tlie  country  wherein  the  injury  occurs,  it 
is  eminently  proper  that  the  courts  of  a  different  state  decline  to 
adjudicate  between  them.'  If  the  injury  complained  of  be  a 
statutory  one,  but  yet  of  a  transitory  character  as  to  the  place  of 
action,  then  if  cognizance  thereof  be  taken  at  all  in  the  courts 
of  a  different  state,  the  statute  relied  on  should  be  pleaded  and 
set  forth  at  length,  that  the  court  may  be  able  to  take  notice 
thereof.  Otherwise  it  can  not  judicially  know  or  recog- 
nize it.'  It  should  be  identical  with  the  statute  of  the  state  in 
which  it  is  so  sought  to  be  enforced.*  The  objection  to  the  ju- 
risdiction need  not  be  made  by  formal  plea,  but,  if  good  in 
point  of  legal  principle,  will  be  entertained  at  any  stage  of  the 
proceedings  wherein  the  facts  necessary  to  sustain  the  same  are 
'  made  to  appear.* 

When  the  law  of  the  state  where  the  injury  occurs  limits  the 
bringing  of  the  action  to  a  given  time,  then  the  same  limitation 
will  be  enforced  in  the  courts  of  the  state  where  the  action  for 
such  injury  is  brouglit.'  And  if,  in  such  proceeding  com- 
menced within  the  time  limited  by  law,  no  legal  cause  of  action 
be  stated  in  plaintiff's  declaration  or  petition,  then  an  amendment 
thereof,  embodying  a  good  cause  of  action,  if  made  after  the  expi- 
ration of  the  time  limited  by  law  for  the  commencement  of  the 
action  in  the  first  place,  will  be  barred  by  the  statute  of  limi- 
tations, in  the  same  manner  and  effect  as  if  the  action  had 
been  then  bat  jast  commenced.' 

therford,,  3  Harr.  158;  Moalm  v.  In-  the  courts  of  the  latter  consent  to  take 

surance  Co.,  4  Zabr.  244.  jurisdiction.    Statutes  of  another  state 

'  The  Great  Western  Rw  W.  Co.  of  not  beinsr  m  force  there,  the  court  can 

Canada  v.  Miller,  19  Mich.  (1  Clarke,)  not  administer  the  same,  even  by  com- 

305;  Selma,  Rome  &  Dalton  R.  R.  Co.  ity,  in  our  view  of  the  subject. 

D.  Lacy,  43  Geo.  461.  ''The  Great  Western  R.  W.  Co.  of 

=  The  Great  Western  R.  W.  Co.  of  Canada  ».  Miller,  19  Mich.  (1  Clarke,) 

Canada  v.  Miller,  19  Mich.  (1  Clarke,)  305. 

305.  '  Selma,  Rome  &  Dalton  R.  R.  Co. 

'The  Great  Westem  R.  W.  Co.  of  v.  Lacy,  43  Geo.  461. 

Canada  v.  Miller,  19 Mich.  (1  Clarke,)  « Selma,  Rome  &  Dalton  R.  R.  Co. 

305.    But  qucere,  if  the  statutory  lia-  v.  Lacey,  49  Geo.  106. 

biltty  will  maintain  an  action  in  an-  '  Selma,  Rome  &  Dalton  R.  R.  Co. 

other  state  at  all,  even  if  by  comity  ».  Lacey,  49  Ge'o.  103. 
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A  foreign  railroad  corporation  carrying  passengers  and 
freights  from  one  state  to  another,  through  an  intermediate  state, 
may  not  be  taxed  by  sucli  intermediate  state  by  a  tax  upon  its 
business,  graduated  upon  the  number  of  passengers,  and  the 
amount  of  tonnage  of  freights,  carried  by  such  corporation  into 
and  through  such  intermediate  state.  Such  a  tax  amounts  to 
a  tax  upon  the  passengers  themselves,  in  effect,  and  also  upon 
the  tonnage,  and  as  such  violates  that  provision  of  the  constitu- 
tion of  the  United  States  giving  to  Congress  alone  the  power 
to  regulate  commerce  between  the  states;  and  therefore  a  law 
of  a  state  Imposing  it  is  inoperative  and  void.' 

14,  Proceedings  against,  by  quo  warranto. — In  the  absence 
of  any  statutory  remedy  given  in  lieu  thereof,  the  proceeding  by 
quo  warranto  is  the  proper  one  against  a  railroad  or  other  pri- 
vate corporation,  for  the  purpose  of  declaring  a  forfeiture  of  its 
charter,  or  dissolving  its  charter  franchise."  As  the  franchise 
or  charter  proceeds  from  the  sovereignty  of  the  state,  as  is  shown 
in  Chapter  I  of  this  work,  so  the  proceeding  to  take  the  same 
away,  unless  otherwise  provided  by  statute,  must  be  in  the  name 
and  behalf  of  the  state; '  and  the  right  to  this  remedy  is  not  di- 
vested out  of  the  state  and  courts  by  a  reservation  in  the  char- 
ter, allowing  a  revocation  or  repeal  thereof  by  the  legislature. 
This  latter  remedy  is  merely  cumulative  to  the  one  by  quo  war- 
ranto* It  has  been  said  by  some  writers  that  the  proceeding 
by  quo  warranto  lies  only  where  the  right  to  the  exercise  of  a 
corporate  franchise  is  involved,  as,  for  instance,  only  against 
corporations  de  facto,  to  test  their  right  to  charter  privileges; 
and  that  if  the  object  be  to  enforce  a  dissolution,  or  forfeiture  of 
the  charter  franchises,  for  abuse,  misuser,  or  non-user  thereof,  or 
for  other  good  cause,  the  proceeding  is  by  scire  facias.     But 

'The  Erie  Ry.  Co.  v.  The   State  R.  Co.,  2  Abbott,  (U.  S.  C.  C.)  323. 

of  New  Jersey,  and  The  Delaware  and  '1    Black.   Com.,   485;     Angell  & 

Laokawana  R.  R.  Co.  v.  the  State  of  Ames  on  Corps.,  Sec.  778. 

New  Jersey,   2  Vroora   (N.  J.),  531;  'The  People  exrel.  ».  The  Miss.  & 

(in  these  cases  it  is  also  held,  that  a  Atlantic R.  R.  Co.,  13  111.  66;  The  State 

state  can  not  tax  a  foreign  corporation  «.  Moore,  19  Ala.  514;   Comm.  ex  rel. 

other  and  differently  from  the  manner  v.  Phil.,  G.  &  N.  Ry.  Co.,  20  Penn. 

of  taxing  its  domestic  ones);   State  of  St.  518. 

Indiana  v.  American  Express  Cora-  ■'Grand  Gulf  Railroad  &  Banking 

pany,  7  Bissell,  227;  Minot  e.  Phila-  Co.  v.  The  State,  10  Sm.  &  Marsh.  484. 
delphia,  Wilmington  &  Baltimore  R. 
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the  better  doctrine  seems  to  be  that  the  proceeding  by  quo  war- 
ranto lies  in  either  case,  and  that  no  necessity  exists  for  resorting 
to  the  proceeding  by  scire  facias.^  But  whether  the  proceeding 
be  by  the  one  or  by  the  other  of  these  methods,  it  is  equally 
necessary  that  it  be  in  the  name  of  the  state." 

The  granting  of  leave  to  file  an  information  in  the  nature  of  a 
quo  warranto  is  a  matter  of  sound  discretion  in  the  court."  On 
such  an  application  by  a  private  citizen,  opposing  affidavits  may 
properly  be  considered.*  And  where  it  appeared,  on  an  application 
iov  B,  quo  warranto  requiring  a  horse  railway  company  to  show 
its  right  to  extend  its  road,  and  to  use  steam  power,  that  the  re- 
lator was  not  specially,  or  in  common  with  other  citizens,  injured, 
and  that  he  acquired  his  abutting  land  long  after  the  construc- 
tion, and  that  it  was  the  general  desire  of  the  people  that  the 
road  be  operated  by  steam,  it  was  held  properly  refused.' 
.  One  who  has  participated  in  bringing  about  the  state  of  things 
complained  of  as  a  ground  of  proceedings  by  quo  warranto 
against  a  railroad  corporation,  will  not  be  allowed  to  prosecute 
the  writ.  Consequently  a  party  who  became  a  subscriber  to 
capital  stock  of  a  corporation,  and  assisted  in  getting  up  an  irregu-, 
lar  organization  of  the  company,  can  not  maintain  proceed- 
ings against  the  company  to  vacate  the  charter  by  reason  of  such 
irregularity.' 

In  suits  to  annul  the  charter  of  a  railroad  corporation  it  is  not 

'  1  Black.   Comm.,  485;    Angell  &  -^hich    merely    afifecfc    the  adminis- 

Ames  on  Corps.,  Sec.  778;  Tar  River  tration     of  corporate  functions,  and 

Nav.  Co.  ».  Neal,  3  Hawks  (N.  Car.),  not  the  existence  of  a  corporation,  the 

520;  State  ear  reZ.  e.  Milwaukee,  Lake  court  may  interpose  in  behalf  of  a 

Shore  &  Western  Ey.  Co.,  45  Wis.  579;  private  citizen:    People  ex  rel.  v.  N. 

State  V.   Consolidation  Coal  Co.,  46  C.  Ry.  Co.,  swpra  Sec.  1,  Ch.  112,  Rev. 

Md.  1;    Cent.  R.  R.  Co.  of  N.  J.  v.  Stat.  1874,  of  Illinois,  has  not  changed 

Penn.  R.  R.  Co.,  4  Stew.  (N.  J.)  475;  the  common  law  in  this  respect:  lUd. 

National  Docks  Ry.  Co.  v.  Cent.  R.  R.  The  public  officer  may  act  at  the  in- 

Co.  of  N.  J.,  5  Id.  755.  stance  of  any  individual  furnishiiig 

^  Comm.  ».  The  Union  P.  &  M.  In-  the  requisite  proofs,  but  in  such  case  , 
surance  Co.,  5  Mass.  230;    People  v.  he  acts  officially,  and  under  official  re- 
Mississippi  &  Atlantic  Ry.  Co.,  13  111.  sponsibility:  Ibid. 
66;  People  r.  Erie  Ry.  Co.,  36  How-  » People  ua;reZ.«.N.C.Ry. Co.,  s«pr«. 
ard'a  Pr.,  (N.  T.)  129;  People  ex  rel.  ■'People  ex  rel.  v.  N.  C.  Ry.  Co. 
Jones    «.    North   Chicago   Ry.    Co.,  « People  ea;  reZ.  ».  N.  C.  Ry.  Co. 
88  III.  587,  21  Am.  Ry.   Rep.  359.  « Cole  p.  Dyer,  29  Geo.  434. 
But  in  cases  affecting  private  rights, 
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necessary  to  make  tlie  stockliolders  defendants.'  But  tiiey  may 
be  let  in,  on  proper  showing,  to  defend  their  equitable  rights." 
They  can  not,  however,  when  so  let  in,  remove  the  cause  from 
the  state  to  the  United  States  courts,  although  citizens  of  an- 
other state.'  And  the  right  of  a  de  facto  board  of  directors  to 
act  as  such  can  not  be  tried  in  a  collateral  proceeding;  such  trial 
must  be  by  a  direct  proceeding  of  quo  warranto  instituted  for 
that  purpose.* 

In  a  proceeding  by  quo  wa/rranto  on  the  part  of  the  common- 
Wealth  against  a  consolidated  railroad  company,  as  for  exercis- 
ing corporate  powers  without  a  corporate  franchise,  when  the 
law  authorizing  consolidation  declares  the  consolidated  company 
shall  become  a  corporate  body  by  such  name  as  it  shall  as- 
sume, upon  filing  with  the  secretary  of  state  in  his  office  the  ar- 
ticles of  consolidation  agreed  on,  it  is  sufficient  to  show  on  the 
part  of  the  railroad  company,  that  such  articles  were  filed  in 
said  office:  and  the  company  are  not  bound  to  show  that  the 
same  were  actually  recorded.  As  against  the  commonwealth,  the 
legal  presumption  is  that  the  secretary  of  state  performed  his' 
duty  as  to  filing  such  paper  of  record.*  A  certificate  of  the  sec- 
retary, legally  made,  of  siich  filing,  and  of  a  copy  of  said  arti- 
cles, are  in  law  sufficient  to  prove  such  railroad ,  company  a  cor- 
poration, without  further'evidence  thereof." 

The  state  may  prosecute  the  writ  of  quo  warranto  to  oust  per- 
sons declared  elected  as  directors,  where  the  state  itself  is  a  party 
to  the  election,  as  stockholder  in  a  railroad  corporation,  and  a 
majority  of  votes,  including  those  of  the  state,  were  cast  for  per- 
sons other  than  those  declared  elected ;  and  if  such  illegality  be 
shown  as  a  refusal  to  count  the  majority  vote,  and  as  the  result 
thereof,  the  election  be  declared  in  favor  of  those  having  only  a 
minority  of  the  votes,  the  election  will  be  declared  void,  and  a 

1  Wa-sMngton,  Alex.  &  Georgetown  *  Atlantic,  Tenn.  &  Ohio  R.  R.  Co. 
R.  R.  Co. ».  Alex.  &  Wash.  R.  R.  Co.,      v.  Johnston,  70  N.  Car.  348. 

19  Gratt.  592.  *  Commonwealth  ex  rel.  v.  Atlantic 

2  Washington,  AleX.  &  Georgetown  &  Great  Western  Railway  Co.,  53 
R.  R.  Co.  V.  Alex.  &  Wash.  R.  R.  Co.,      Penn.  St.  9,  19. 

supra-  'Commonwealth  ex  reh  v.  The  At- 

'  Washington,  Alex.  &  Georgetown  lantic  &  Great  Western  Railway  Co., 

R.  R.  Co.  V.  Alex.  &  Wash.  R.  R.  Co.,  58  Penn.  St.  9,  19. 
supra. 
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new  election  will  be  ordered.'  In  Bucli  a  proeeeding  it  is  not 
required  that  the  persons  receiving  the  majority  vote  be  party  to 
the  proceedings.'  Nor  does  it  alter  the  case  that  the  persons 
receiving  the  majority  vote  are  incompetent  to  hold  the  ofBce 
of  directors,  in  such  case  a  majority  vote  defeats  the  election 
of  the  minority  candidates,  if  cast  against  them,  although  snch 
vote  be  cast  for  ineligible  persons,  and  therefore  has  no  affirma- 
tive effect  to  confer  the  office  on  those  voted  for.  It  is  the 
majority  or  plurality  of  votes  cast  for  a  party  that  elects,  him, 
and  not  the  incompetency  of  his  opponent.'  Nor  does  it  matter 
in  such  case  that  by  statute  the  state  is  entitled  to  a  certain  number 
of  directors,  appoin  table  by  the  governor,  and  that  the  same  have 
been  appointed  accordingly.  This  circumstance  creates  no  ob- 
jection to  the  right  of  the  state  to  vote  in  representation  of  its 
stock  for  other  directors,  as  other  stockholders  do.  And  the  same 
principle  applies  to  a  municipal  corporation  owning  capital  stock 
in  a  railroad  corporation,  where  by  the  statute  the  municipality  is 
entitled  to  a  certain  number  of  directors,  to  be  appointed  by 
the  mayor,  and  he  has  appointed  them.  Nevertheless,  the  city 
may  vote,  if  a  stockholder,  in  virtue  of  its  stock,  in-  choosing  the 
ordinary  directors.* 

15,  May  be  a  railroad  corporatioa,  and  yet  Include  other 
powers — The  fact  that  a  corporation,  created  and  organized, 
primarily,  for  the  construction  and  operation  of  a  railroad,  in- 
cludes within  the  enumerated  purposes  of  its  creation  other 
projects  and  business  than  those  strictly  within  the  ordinary 
meaning  of  what  are  termed  railroad  corporations,  does  not  make 
it  other  than  such.  Notwithstanding  the  circumstance  that  it  is 
also  a  coal,  or  a  furnace,  or  mining  company,  it  is  none  the  less  a 
railroad  corporation,  within  a  statute  authorizing  municipal 
subscriptions  to  the  capital  stock  of  railroad  companies.' 

Under  the  statute  of  Illinois,  authorizing  municipal  subscrip- 
tions to  the  capital  stock  of  railroad  corporations,  the  county  of 

'  State  of  Louisiana  v.  New  Orleans,  An.  489. 

Jackson  &  Great  N.  R.  R.  Co.,  20  La.  *State  of  Louisiana  v.  New  Orleans, 

An.  489.  jacksoii  &  Great  Northern  R.  R.  Co., 

'  State  of  Louisiana-Ti.  New  Orleans,  20  La.  An.  489. 

Jackson  &  Great  Northern  R.  R.  Co.,  '  County  of  Randolph  v.  Post,  3  Otto 

20  La.  An.  489.  (93  U.  S.  Sup.Ct.),  502;  Kentucky  Imp. 

» State  of /Louisiana  v.  New  Orleans,  Co.  v.  Slack,  100  Tj.  S.,  648. 
Jackson  &  Great  N.  R.  R.  Co.,  20  La. 
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Eandolph  s-abscribed  to  the  stock  of  the  Chester  and  Tamaroa 
Coal  and  Eailway  Company,  and  issued  bonds  in  payment  of 
snch  subscription,  the  enforcement  of  which  was  resisted,  on  the 
ground  that  the  charter  conferred  powers  on  the  company  to  carry 
on  other  business  than  railroading,  and  that  the  company  was, 
therefore,  not  a  railroad  company  within  the  meaning  of  the  act 
of  assembly;  but  it  was  held  that  it  was  none  the  less  a  railroad 
corporation,  from  the  fact  that  it  also  engaged  in  the  business 
of  mining,  and  other  transactions  expressly  authorized  by  the 
charter;  and  the  county  was  held  liable  on  the  bonds. ' 

16.  Dissolution  of  corporation. — In  England,  corporations 
may  be  dissolved  by  act  of  parliament,  the  powers  of  that  body 
being  omnipotent."  But  tliis  power,  as  to  private  corporations, 
does  not  appertain  to  the  legislatures  of  the  American  states, 
unless  so  provided  in  their  constitutions,  or  in  the  charter,  or 
some  law  entering  into  the  same,  or  by  the  general  incorporation 
law,  if  the  organization  be  under  the  latter.'  And  even  then,  it 
can  only  be  exercised  after  notice,  and  a  fair  opportunity  to  the 
corporation  of  being  heard  in  its  defense. 

The  ordinary  remedy  to  enforce  a  dissolution  is,  as  we  have 
seen  in  Section  14,  ante,  by  information  and  quo  warranto.  It 
is  not  enough  to  work  a  dissolution  that  causes  therefor  exist; 
but  their  existence  must  be  judicially  ascertained,  and  then  en- 
forced by  judgment  of  forfeiture,  except  in  such  cases  as  come 
within  the  powers  of  the  legislature,  and  are  acted  upon  by  it.' 
For  the  vesting  of  that  power  in  the  legislative  department  gives 
merely  a  cumulative  remedy,  and  in  no  wise,  except  when  so  ex- 
pressed, takes  away  the  jurisdiction  of  the  ordinary  courts.'  But 
where  the  statute  provides  that  in  a  certain  event,as  upon  the  ex- 
piration of  a  certain  time,'  or  upon  failure  to  begin  or  complete 
the  construction  of  a  road  within  a  designated  time,'  the  franchises 

1  County  of  Randolph  v.  Post,  3  Otto  derbilt,  73  N.  Y.  384;  State  v.  Noyes, 

(93  U.  S.  Sup.  Ct.),  502.  47,  Me.  189. 

n  Blac.  Com.,  485.  'Grand  Gulf  Railroad  &  Banking 

'  Miller  V.  State,    15   Wall.    478;  Co.  v.  The  State,  10  Sm.  &  Marsh. 

State  V.   Northern  Central  Ry.   Co.,  434. 

44  Md.  164;   Campbell  v.  Miss.  Union  « Sturges  v.  Vanderbilt,  73  N.T.  384 ; 

Bank,  6  How.  (Miss.)  653.  La  Grange  &  Memphis  R.  R.  Co.  v. 

*2  Kent,  (2   Ed.).  312;    Brooklyn  Rainey,  7  Coldw.  420;  Carey  ».  Cin- 

Central  R.  R.  Co.  v.  Brooklyn  City  R.  cinnati  &  Chi.  R.  R.  Co.,  5  la.  357. 

R.  Co.,  32  Barb.  358:  Sturges  v.  Van-  '  In  re  Brooklyn,  Winfield  &  N.  Ry. 
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shall  be  forfeited,  the  forfeiture  will  take  effect  according  to  its 
terms,  without  judicial  declaration  thereof.  The  condition  to 
commence  construction  within  a  certain  time  is  not  fulfilled  by- 
construction  by  a  lessfee.' 

By  the  original  common  law,  upon  the  dissolution  or  extinc- 
tion of  a  corporation  aggregate,  the  debts  thereof  became  extiur 
guished  also;'  but  courts  of  equity  in  such  cases  treat  the  prop- 
erty and  assets  thereof  as  a  trust  fund:  first,  for  the  payment  of 
the  debts,  and  secondly,  for  the  benefit  of  the  shareholders;  and 
to  that  end  will  administer  and  apply  it  accordingly/  The 
court  in  such  cases  will  follow  the  trust  fund  into  whoseso- 
ever hands  (other  than  56i?ia_^<i!e  creditors  and  purchasers),  it  may 
be  found.*  A  corporation  can  not,  any  more  than  a  private 
individual,  give  away  its  effects  to  the  prejudice  of  its  creditors, 
nor  get  rid  of  its  debts  by  self-extinction,  thereby  relieving  its  as- 
sets from  liability  to  creditors.®  By  the  sale  and  transfer  by  a 
railroad  corporation  of  its  property  and  franchises,  by  voluntary 
contract,  to  another  railroad  corporation,  when  allowed  by  law 
go  to  do,  there  is  not  a  consolidation  of  the  two,  but  it  operates 
as  an  absolute  extinction  of  the  corporation  of  the  one  thus 
sold.' 

Although  by  statute  it  be  provided  that  there  may  be  a  raort- 

Co.,  72  N.  Y.  245,  75  Id.  335,  19  Hun,  •Powell  v.  Norbh  Mo.  R.  R.  Co.,  42 

314,    55     How.    Pr.     14;     Brooklyn  Mo.  63;  Curran ».  Arkansas,  15  How. 

Steam  Tr.  Co.  v.  Brooklyn,  78  N.  Y.  307;    Bacon  o.  Robertson,    18  How. 

524;  Oakland  R.  R.  Co.  v.  0.  k'and,  480;   Hightower  ».  Thornton,  8  Ga. 

B.  &  F.  V.  R.  R.  Co.,  45  Cal.  Stio.  503:   Dudley  v.  Price's  Admr.,  10  B. 

'/«  re  Brooklyn,     W.   &  N.   Ry.  Monroe  (Ky.),  84;  Hastings  v.  Drew, 

Co.,  supra.  76N.  Y.  9;  Ryan  ».  Leavenworth,  A. 

2  Powell  V.  North  Mo.  R.  R.  Co.,  42  &  N.  W.  Ry.  Co.,  21  Kans.  865. 

Mo.  63;    Thornton  v.  Lane,   11  Geo.  '  Powell  v.  North  Mo.  R.  R.  Co.,  42 

459.  Mo.  63,  69;  Goodwin  v.  McGehee,  15 

'Powell  V.  North  Mo.  R.  R.  Co.,  42  Ala.  232;  Bedford  R.  R.  Co.  v.  Bow- 
Mo.  63;  Bmffett  and  others  v.  Great  ser,  48  Penn.  St.  (12  Wright),  29,  37; 
Western  R.  R.  Co.,  25  III.  353,  356;  Dudleyt).  Price's  Admr.,  10  B.  Monroe, 
Dudley  v.  Price's  Admr.,  10  B.  Monroe  84. 

(Ky.),  84;  Montgomery  &  West  Poiilt  « Powell  v.  North  Mo.  R.  R.  Co.,  42 

R.  R.  Co.  V.    Branch,  59  Ala.  139;  Mo.  63,  67;    Eaton  &  Hamilton  R.  R. 

Shamokin  Valley  &  P,  R.  R.  Co.  «.  Co.  v.  Hunt,  20  Ind.  463;  State  ex  rel. 

Malone,  85  Penn.  St.  25;   Western  N.  v.  Bailey,  16  Ind.  46;  Shields  v.  Ohio, 

Car.  R.  R.  Co.  v.  Rollins,  82  N.  Car.  95  U.  S.  319;  Atlantic  &   Gulf  R.  R. 

523;  Lothrop  v.  Stedman,  42  Conn.  Co.  v.  Georgia,  98  Id.  359. 
583,  13  Blatch.  134. 
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gage  of  a  railroad,  and  that  in  case  of  judicial  sale  thereon  such 
sale  shall  work  a  dissolution  of  the  corporation,  yet  by  intend- 
ment a  fair  and  honest  saile  is  meant;  and  if  the  sale  made  be  a 
fraudulent  one,  or  be  brought  about  by  fraud  and  collusion  be- 
tween the  creditor  and  the  debtor  corporation,  or  between  the 
trustees  selling  and  the  debtor  corporation,  or  its  officers,  or  others 
acting  for  it,  or  be  tainted  with  bribery,  then  such  fraudulent 
and  ultra  vires  sale  will  in  no  manner  affect  the  existence  of  the 
corporate  entity,  or  work  a  dissolution  thereof.' 

'  White    Mountains   R.   R.   Co.   v.      50  N.  Hamp.  50. 
White  Mountains  (N.  H.)  R.  R.  Co., 
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1.  What  it  is — How  raised-^O.wnersbip  of  shares.  —  The 
capital  stock  of  a  railroadicorporatiouis  the  representation  of  the 
capital,  or  moneyed  wealth  of  the  company,  and  is  the  immediate 
means  devised  and  relied  on  for  the  construction  and  equipment 
of  its  works.  The  amount  thereof,  and  provision  as  to  increas- 
ing it,  are  defined  in  the  charter,  or  articles  of  association  and  in- 
corporation. It  is  divided  into  shares  of  equal  amount,  and  is 
raised  by  the  subscription  thereto  of  those  persons  intending  to 
become,  and  who  thereby  do  become,  members  of  the  corpora- 
tion, and  the  owners,  on  the  terms  of  subscription,  of  the  number 
of  shares  respectively  subscribed  for.  As  such  owners  they  are  , 
entitled  to  a  relative  share  in  the  management  and  business  of 
the  company,  as  to  voting  in  the  transaction  of  tjhe  afiairs  by  the 

(93) 
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Stockholders;  usually  one  vote  for  each  share.  They  are  also 
entitled  to  a  like  participation  in  the  net  earnings  and  profits  of 
the  company,  in  the  nature  of  dividends,  when  such  are  declared.' 

The  subscription  may  be  made  by  letter."  But,  if  the  charter 
provides  a  mode  of  subscription,  it  must  be  followed  in  order  to 
hold  the  subscribers.'  But  the  subscriber  will  be  bound,  although 
the  subscription  be  not  in  compliance  with  the  statute,  if  an  in- 
dependent consideration  therefor  exists,  and  it  is  accepted  by  the 
corporation."  In  the  case  of  municipal  corporations  the  subscrip- 
tion is  made  by  resolution  or  vote."  But  such  action  of  the 
municipality  must  be  final,  and  so  intended.' 

The  shares  are  transferable,  and  the  purchaser,  by  the  trans- 
fer, when  made  in  accordance  with  the  charter  and  by-laws,  be- 
comes invested  with  all  the  prospective  benefits  and  liabilities  of 
stockholder  attaching  to  the  same,  as  fully  as  the  same  would  have 
inured  to  the  seller  thereof  had  he  continued  to  hold  and  own 
the  same.'  But  they  are  not,  by  reason  of  such  assignability, 
negotiable  instruments  within  the  meaning  of  the  commercial 
law.' 

Capital  stocks  of  a  railroad  company  are  not  considered  as 
property,  in  the  ordinary  sense  of  that  term,  but  as  a  mere  per- 
sonal interest.  And  this,  too,  although  they  represent  as  well 
the  realty  as  the  personalty,  which  is  subjected  to  the  uses  and 
purposes  of  the  corporation.'     The  property  itseltj  thus  appro- 

'Brightwell  *.   Mallory,   10  Yerg.  Sav.  Bank,92  TJ.  S.  631:  East  Lincoln 

(Tenn.)   196;    Tippets  v.  Walker,  4  v.  Davenport,  94  U.  S.  801;  Cass  Co. 

Mass.  595.  «.  aillett,  100  U.  S.  585;  UUnois  Mid- 

2  Household  Fire  Ins.  Co.  v.  Grant,  landRy.  Co.  v.  Barnett,  85  111.  313. 

Law  Eep.  4  Bxch.  Div.  216    (overrul-  "Bates  Co.  t'.  Winters,  97  U.  S.  83. 

ing  British  &  Am.  Tel.  Co.  ».  Colson,  'Palmer  v.  Merrill,  6  Gush.    282; 

Law  Rep.  6  Exch.  108).  Hartford  &  New  Haven  R.  R.  Co.  ». 

'  Carlisle  v.  Saginaw  Valley  &  St.  L.  Boorman,  12  Conn.  530;  S.  C.  2  Am. 

R.  R.  Co.,  27  Mich.  315;   Parker  v.  R.  W.  Cases,  28;  Mann  v.  Cooke,   20 

Northern  Central  Mich.  R.  R.  Co.,  33  Conn.  178;  S.  C.  2  Am.  R.  W.  Cases, 

Mich.  23;  Charlotte  &  S.  Car.  R.  R.  124,  132. 

Co.  0.  Blakely,  3  Strobh.  245;  Mon-  ^SewallcBoston  Water  Power  Co., 

terey  &  S.  V.  R.  R.  Co.  v.  Hildreth,  4  Allen.  277;  Shaw  v.  Spencer,    100 

53  Cal.  123.  Mass.  382;  Mechanics  Bank  v.  N.  Y.  & 

oCarUsle  v.  S.  V.  &  St.  L.  R.  R.  Co.,  N.  H.  R.  R.  Co.,  13  N.  Y.  599;  Weaver 

supra;  Parker  v.  N.  C.  M.  R.  R.  Co.,  v.  Barden,  49  N..Y.  286;  Campbell  v. 

supra;  Northern  Central  Mich.  R.  R.  Morgan,  4  Bradw.  (111.)  100. 

Co.  V.  Eslow,  40  Mich.  222.  »  Planters    &    Merchants   Bank   v. 

'  Moultrie  Co.  ».  Rockingham  T.  C.    ,  Leavens,  4  Ala.(N.  S.)  753;  The  State  v. 
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priated  to  the  use  of  the  company,  is  shorn  of  most  of  its  prop- 
erty attributes  on  being  dedicated  to  the  corporate  purposes; 
such,  for  instance,  as  being  no  longer  a  subject  of  ordinary  traffic 
-or  sale,  or  of  diversion  to  different  uses  or  purposes.'  It  is  all 
merged  in  the  franchise,  and  is  represented  by  the  stock,  which 
is  characterized  as  a  personal  interest.  It  follows,  or  appertains 
0,  the  person  of  the  owner,  and  is  intangible.  It  is  neither  lands 
nor  chattels;  nor  is  the  certificate;  that  is  merely  evidence  of 
title,  as  we  shall  see  in  the  next  subdivision." 

In  Kentucky,  as  was  the  case  formerly  at  common  law,  in  the 
absence  of  statutory  law  to  the  contrary,  the  capital  stock  in  a 
railroad  corporation  was  held  to  be  real  estate,  until  by  statute 
ill  1871  it  was  declared  to  be  personal  property. ' 

Subscriptions  to  capital  stock  are  deemed  in  law  to  be  several, 
and  not  joint,  or  joint  and  several,  however  inapt  they  be  in 
their  language  in  that  respect.  Therefore,  where  several  sign 
one  and  the  same  subscription  paper,  promising  "  to  pay  the 
president  and  directors  "  etc.  of  a  railroad  company  a  given 
sum  "  for  each  share  of  stock  opposite  each  of  our  names,  in 


Franklin  Bank,  10Ohio,91;  Redfield  on 
Railwaya,  38;  Angell  &  Ames  on  Corps. 
Sees.  557,  558,  559;  Arnold  v.  Bug- 
gies, 1  E.  1. 165;  Tippets  v.  Walker,  4 
Mass.  595;  Howe  v.  Starkweather, 
17  Mass.  243;  Denton  v.  Livingston, 
9  Johns.  100;  Borer  on  Judicial  and 
Execution  Sales,  Sec.  1077;  Adams 
V.  Jones,  6  Jones  Bq.  (N.  C.)  221; 
South  Western  B.  B.  Co  v.  Thomason, 
40  Ga.  408. 

'  Susquehanna  Canal  Co.  v.  Bonham, 
9  Watts  &  Sergt.  27;  Ammant  v.  New 
Alexandria  &  Pittsburg  Turnpike  Co., 
13  Sergt.  &  B.  212.  Mendenhall ». 
West  Chester  &  Phila.  B.  B.  Co.,  36 
Penn.  St.  145;  Plymouth  B.,  B.  Co.  v. 
Colwell,  39Penn.  St.337;  Youngman 
V.  Elmira  &  W.  B.  B.  Co.,  65  Penn. 
St.  278;  Gue  v.  Tide  Water  Canal 
Co.,  24  How.  257;  Coe  v.  Columbus, 
P.  &  I.  B.  E.  Co.,  10  Ohio  St.  372.' 
2  Factors'*  Traders' Ins.  Co.  ^.Marine 
D.  D.  &  S.  Co.,  31  La.  Ann.  149. 
'  Copeland  v.  Copeland  and  others, 


7  Bush,  (Ky.)  349.  In  this  case  the 
Court  of  Appeals  of  Kentucky  say: 
"  The  perpetual  right  of  way,  with  a 
substructure  of  wood  and  iron  fix- 
tures, legally  constitute  what  is  called 
immovable  in  contradistinction  to 
movable  property;  and  as  the  road 
with  all  its  piovable  attachments  is 
an  entirety,,  it  altogether  belongs  es- 
sentially to  the  classification  of  real 
estate":  lb.  350.  This  decision  was 
made  in  1870,  subsequently  to  which, 
to  wit,  March  22.  1871,  such  stock  in 
all  railroad  companies  in  Kentucky 
was  by  statute  of  that  State  declared 
to  be  personal  property,  and  subject, 
in  the  hands  of  the  stockholders  or 
owners  thereof,  to  the  same  rules 
of  law  that  govern  other  personal 
property,  or  the  persona,!  estate  of  de- 
ceased persons:  Id.,  marginal  note, 
p.  352.  To  the  original  text  above, 
see  also  Price  v.  Price's  Heirs,  6 
Dana,  (Ky.)  107. 
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such  manner  and  proportion,  and  at  such  times,  as  they  may  di- 
rect," it  is  held  that  though  joint  in  form,  they  are  several  in 
legal  intendment,  and  will  so  be  treated;  and  each  of  the  sub- 
scribers is  liable  only  for  the  amount  set  opposite  his  own  name.' 

It  is  against  the  policy  of  the  state,  which  is  to  build  up  com- 
petition and  accommodation  for  the  public  in  the  carriage  and 
transportation  of  persons  and  property,  for  one  railroad  corporation 
to  become  a  stpekiiolder  in  another."  And  apart  from  such  pub- 
lic consideration  it  may  not  be  done,  but  will  be  inhibited  ou 
proper  application  of  one  or  more  stockholders  of  the  company 
so  desiring  to  take  it,  if  objectionable  to  them.  It  is  going  out- 
side of  the  legitimate  and  contemplated  purposes  of  such  or- 
ganizations, if  there  be  no  such  purpose  expressed  in  the  charter.' 

Z.  Ordinary  subscription  thereto. — A  subscription  to  capital 
stock  of  a  corporation  aggregate  is  a  contract  between  the  sub- 
scriber and  the  company.  The  obligation  is  not  all  upon  the 
subscriber;  although  he  thereby  becomes  a  member  of  the  cor- 
poration, yet  there  is  an  individual  contract  between  him  and  it, 
which  is  defined  by  the  terms  of  the  charter  and  of  tlie  written 
subscription.  He  agrees  to  pay  his  money  for  a  specific  pur- 
pose, which,  as  well  as  the  ownership  of  the  stock,  becomes,  or 
partakes  of,  the  consideration  of  the  bargain.  Such  purpose  can 
not  be  materia,lly  changed  so  as  to  bind  him  to  pay,  either  by  the 
legislative  authority,  or  by  the  action  of  the  company  against  his 
consent.  And  if  materially  changed  before  payment  he  can  not 
be  made  to  pay.*    Such  subscription  for  membership  is  upon 

'  Price  V.  Grand  Rapids  &  Indiana  Co.  v.  Croswell,  5  Hill,  383;   New  Or- 

R.  R.  Co.,  18  Ind.  137;  Erie  &  N.  Y.  leans,  J.  &  G.  N.  R.  R.  Co.  v.  Harris, 

City  R.  R.  Co.  v.  Patrick,  2  Abbott's  27  Miss.  517;  Winter  v.  Muscogee  R. 

Ct.  of  App.  72.  R.  Co.,  11  Geo.  438;    Banet  e.  Alton 

=  Cent.  R.  R.  Co.  ■».  Collins  etal.,  40  &  S.  R.  R.  Co.,  13  111.  512;   Proprie- 

Geo.  582;    Hazlehurst  v.  Savannah,  tors  of  Union  Locks  and  Canals  e. 

etc.  R.  R.  Co.,  43  Ga.  13;  New  Orleans,  Towne,   1  N.  H.  44;    Sparrow  v.  Ev- 

Fla.  &  H.  St.  Co.  V.  Ocean  Dry  Dock  ansville  &  Crawfordsville  R.  R.  Co.,  7 

Co.,  28  La.  Ann.  173;  Franklin  Co.  v.  Ind.  (Porter,)  869.  But  a  mere  change 

Lewiston  Sav.  Bank.,'68  Me.  43.  of  name  will  not  invalidate  the  sub- 

2  Cent.  R.  R.  Co.  v.  Collins  et  a?.,  scription:   Bucksport  &  Bangor  R.R. 

40  Geo.  582.  Co.  v.  Buck,  68  Me.  81,  19  Am.  R'y 

*  Witter  V.  Miss.,  Ouachita  &  R.  R.  Rep.,  10;  Menasha  v.  Hazard,  102  U. 

R.  R.  Co.,  20  Ark.  463;  Miss.,  Ouachi-  S.  (12  Otto),  81;  S.  C.   12  Chi.  Leg. 

ta  &  R.  R.  R.  R.  Co.  v.  Gaster,  24  News,  329;  Racine  Co.  Bank  j;.  Ayers, 

Ark.  96;  Hartford  &  New  Haven  R.  R.  12  Wis.  512;  Milwaukee  &  N.  III.  R. 
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mutual  considevation,  moreover,  in  this,  that  each  person's  sub- 
scription is  in  consideration  of  tliat  of  the  others.  In  Kennebec 
&  Portland  Eailroad  Company  v.  Palmer,  Justice  Shepley  lays 
down  the  principle  of  law  in  this  respect  in  the  following  terms; 
"  The  agreement  to  associate  together  under  the  act,  to  accom- 
plish the  purposes  designed,  would  seem  to  be  a  sufficient  consid- 
eration. The  consideration  need  not  proceed  from  the  party  with 
whom  the  contract  is  made.  The  consideration  of  one  promise 
is,  that  others  will  make  like  promises." ' 

An  act  of  assembly  making  a  material  alteration  in  the  object 


E.  Co.  V.  Field,  Id.  340.  Contracts  of 
subscription  made  before  fuji  organi- 
zation are  made  with  the  corporatoi's 
in  behalf  of  the  contemplated  corpora- 
tion, and  inure  to  it  on  the  terms  on 
which  they  are  taken;  but  special  con- 
tracts, varying  those  terms,  made  after 
the  organization,  and  after  the  elec- 
tion of  directors,  are  regarded  as  made 
with  the  directors  as  repi-esenting  the 
corporation,  and  may  be  valid  al- 
though different  in  terms  from  those 
of  the  general  subscriptions:  Ridge- 
fleld  &  NewTork  R.  R.  Co.  ».  Brush, 
43  Conn.  86;  S.  C.  11  Am.  R.  W.  Reps. 
18.  And  where  plaintiff's  charter 
fixed  its  capital  stock  at  two  million 
dollars,  and  provided  that  as  soon  as 
one  hundred  thousand  dollars  thereof 
should  be  subscribed  directors  should 
be  chosen,  upon  whom  was  conferred 
the  usual  general  authority  to  man- 
age the  business  of  the  corporation, 
and  power  to  receive  payment  of 
subscriptions  in  such  proportion,  not 
exceeding  a  certain  percentage  at  each 
call,  and  undet  such  conditions,  as 
they  should  deem  fit,  it  was  held,  the 
corporation  might  be  organized  upon 
a  subscription  of  one  hundred  thou- 
sand dollars,  and  upon  such  organiza- 
tion the  directors  might  proceed  to 
collect  installments  of  stock :  Minne- 
apolis &  St.  Louis  R'y  Co.  v.  Morrison, 
23  Minn.  308,  17  Am.'  R'y  Reps.  85. 
And  in  such  case,  the  fact  that  the 

7 


whole  stock  had  not  been  subscribefl 
is  no  defense  to  an  action  upon  the 
subscription:  New  Haven  &  Derby  R. 
E.  Co.  V.  Chapman,  38  Conn.  56,  4 
Am.  R'y  Rep.  1.  "Perfecting  the 
organization,"  in  such  case,  means 
merely  the  choosing  and  qualifying  of 
the  necessary  oSioers :  Ibid.  An  alle- 
gation that  plaintiff  is  duly  organized 
will  require  proof  of  such  preliminary 
subscription:  M.  &  St.  L.  R'y  Co.  v. 
Morrison,  supra.  It  was  further  held, 
in  this  latter  case,  that  the  mode  of 
subscription  provided  for  in  plaintiff 's 
charter  related  only  to  subscriptions 
before  organization;  and  that,  as  to 
those  after  organization,  the  taking 
of  them  is  left  to  the  directors.  And 
see  Ridgefleld  &  N.Y.  R.  R.  Co.  v. 
Brush,  supra. 

1  Kennebec  &  Portland  R.  R.  Co.  ». 
Palmer,  34  Maine,  366,  368.  And  a 
person  subscri'oing  to  the  capital  stock 
of  a  railroad  corporation  after  its  sup- 
posed organization,  is  thereby  estopped 
to  (iispute  the  existence  of  the  corpora- 
tion in  a  suit  on  such  subscription 
against  him :  Montpelier  &  Wells  Riv- 
er R.  R.  Co.  V.  Langdon,  46  Vt.  284. 
And  so  a  subscriber  who,  as  an  officer 
of  the  company,  participates  in  call- 
ing the  meeting  for  permanent  organ- 
ization, and  is  therein  chosen  a  direc- 
tor, can  not  question  the  notice  of  the 
call:  B.  &  B,  R.  R.  Co.  v.  Buck,  su- 
pra. 
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of  the  incorporation,  though  not  binding  upon  such  of  the  stock- 
holders as  do  not  consent  thereto,  and  though  such  departure 
from  the  original  object  of  the  corporation  will  enable  those 
stockholders  not  assenting  thereto  to  not  only  resist  a  recovery 
for  unpaid  installments,  but  also  to  recover  back  the  amount  al- 
ready paid,  if  paid  before  such  change  of  purpose,  yet  those  who 
assent  to  it  will  be  bound  thereby;  and  so  will  the  company,  if 
assented  to  or  procured  to  be  done  by  it  in  its  corporate  capac- 
ity.' But  this  corporate  assent  will  not  bind  the  non-assenting 
members  individnally. 

No  absolute  rule,  it  is  said,  can  be  laid  down  as  to  what  will 
amount  to  a  material  change  or  departure,  so  as  to  be  alike  ap- 
plicable to  all  cases."  Its  materiality  is  treated  as  a  question  of 
law,  to  be  determined  by  the  court,  upon  facts  found  by  a 
jury,  or  agreed  upon  by  the  parties.' 

In  the  case  cited  from  1  New  Hampshire,  Justice  Woodbuet 
says:  "  To  make  a  valid  change  in  this  private  contract"  (which 
was  one  of  subscription  to  capital  stock),  "  as  in  any  other,  the  as- 
sent of  both  parties  is  indispensable."  * 

A  subscription  to  capital  stock  of  a  railroad  corporation  is  not 
only  a  contract  between  the  subscriber  and  the  company,  upon  the 
terms  of  the  subscription  list,  charter,  and  existing  by-laws,  if  any, 
of  the  company,  but  such  subscription  implies  a  promise  to  pay 

'Witter  p.Miss.,  0.  &R.R.  R.R.Co.,  upon   other   pages,  subscriptions  by 

20  Ark.  463.    So  an  alteration  in  fact  other  parties,  does  not  connect  it  with 

in  a  written  subscription  paper  will  the  stipulations  contained  in  such  oth- 

avoid  recovery  thereon,  unless  shown  er  agreements:    Hays  v.  Branham,  36 

by  the  company  to  have  been  done  with-  Ind.  219,  5  Am.  R'y  Rep.  18.   Where 

out  fraud:  Beryj).  Marietta,  P.  &  C.  R.  blank  spaces  are  left  in  the  subscrip- 

W.  Co.,  26  Ohio  St.  673;  S.  C.  H  Am.  tion  paper  for  filling  in  the  names  of 

R.  W.  Reps.  259.    But  where  the  al-  diwctors,  it  is  inoperative  against  a 

teration  merely   consists  in  reducing  subscriber  signing  it  in  such  condi- 

the  number  of  shares  of  a  subscriber,  tion:    Dutchess  &  Columbia  Co.  R. 

and  is  made  by  such  subscriber  him-  R.  Co.  v.  Mabbett,  58  N.T.  397,  7  Am. 

self,  this  will  not  affect  the  liability  of  R'y  Rep.  339;  Reed  v.  Richmond  Str. 

the  others,  although  they  subscribed  R.  R.  Co.,  50  Ind.  342. 
on  the   faith  of  such  subscription,  '  Witter  v.  Miss.,  Ouachita  &  R.  R. 

and  the  alteration  was  made  known  R.  R.  Co.,  20  Ark.  463. 
to  the  company:    Jewett  v.  Valley  *The  Proprietors  of  Union  Locks 

R'y  Co.,  34  Ohio  St.  601,    21  Am.  and  Canals  v.  Towne,  1  N.  H.  44. 
R'y  Rep.  21.    The  fact  that  the  prom-         *  Ibid,  p.  46. 
ise  is  written  in  a  book  containing, 
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for  the  same,  at  the  price  fixed  in  the  subscription  list  or  charter.' 
If  such  subscription  discriminate  in  that  respect,  and  is  ex- 
pressed to  be  at  a  less  rate  per  share  than  the  par  value  fixed  by 
the  charter  or  general  subscription  terms,  then  such  effort  at  dis- 
crimination is  inoperative,  and  the  subscriber  is  bound  for  the 
full  amount.  He  can  not,  by  his  own  mere  will,  vary  the  terms 
of  the  general  subscription  paper  which  he  signs,  and  thereby 
arrogate  to  himself  advantages  not  accorded  to  other  subscribers. 
It  were  a  fraud,  not  only  on  such  others,  but  also  upon  the  cred- 
itors of  the  company  (if  it  should  become  insolvent);  therefore 
full  payment  may  be  enforced  for  the  subscription  price  of  the 
shares  subscribed,  as  fixed  by  the  company  in  such  articles  or 
cliarter.*  And  a  remedy  therefor  by  suit  is  not  impaired  by  the 
"'laeFthat  there  is  a  provision  in  the  charter  allowing  a  forfeiture 
of  capital  stock,  at  the  election  of  the  company,  for  non-payment 
of  calls  on  the  same.  This  latter  remedy  is  merely  cumulative 
of  the  other." 

As  to  this  implied  promise  to  pay,  and  as  to  the  cumulative 
nature  of  the  remedy  by  forfeiture  or  sale  of  the  defaulting  sub- 
scriber's stock,  the  ruling  in  the  state  of  Maine  is,  that  as  a  gen- 
eral principle,  unless  the  subscription  itself  to  capital  stock,  or 
the  charter  subscribed  to,  contain  a  promise,  or  raise  an  express 
obligation,  to  pay  for  the  same,  no  action  can  be  maintained  to  en- 
force payment  thereof.  A  mere  agreement  to  "take"  a  share 
or  shares  of  capital  stock  in  a  corporate  company,  does  not  by  im- 
plication amount  to  a  promise  to  pay  for  the  same  which  may 
be  enforced  by  suit.  Unless  there  be  snch  promise  or  ex- 
press obligation,  the  company  is  left  to  their  remedy  provided  in 
the  charter,  of  forfeiting  or  selling  the  stock,  as  the  case  may  be, 

■Mann».  Cooke,  20  Conn.  178;  S.  C.  binding  after  the  same  is  perfected: 
2  Am.  R.W.  Cases,  124;   Hartford  &  Buffalo  &  N.  Y.  R.  R.  Co.  v.  Dudley, 
New  Haven  R.  R.  Co.  v.  Kennedy,  12  14  N.  T.  (4  Kern.)  336. 
Conn.  499;  Heniy  «.  Vermillion  &  Ash-  ^jiann  v.  Cooke,  20  Conn.  178. 
land  R.  R.  Co.,  17  Ohio,  187;  Mann  ^  jjann  ».  Cooke,  20  Conn.  178;  Hart- 
si.  Pentz,  2  Sand.  Ch.  R.  257;    Lake  ford  &  New  Haven  R.  R.  Co.  v.  Ken- 
Ontario,  Auburn  &  N.  T.  R.  R.  Co.  nedy,  12  Conn.  499;  Danbury  &  Nor- 
V.  Mason,  16  N.  Y.  451;  Carlisle  v.  walk  R.  R.  Co.  v.  Wilson,   22  Conn. 
The  Cahawba  &  Marion  R.  R.  Co.,  4  435;    Troy  Turnpike  &  R.  R.  Co.  v. 
Ala.  70;  'Fry's  Ex'r  v.  Lexington  &  McChesney,   21  Wend.  296;  S.  C.  2 
Big  Sandy  R.  R.  Co.,  2   Met.  (Ky.)  Am.   R.  W.  Cases,   492;    Pisoataqua 
314.    And  though  made   before  or-  Ferry  Co.  v.  Jones,  39  N.  H.  491. 
ganization  or  incorporation,  it  will  be 
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for  non-payment  of  calls.'  They  also  hold  that  though  the 
charter  contain  a  provision,  obligating  the  stockholder  to 
pay  any  balance  of  amount  due  upon  his  subscription  after 
sale  of  his  stock  for  non-payment  of  assessments  thereon,  yet, 
to  maintain  an  action  for  an  assessment,  it  must  be  alleged 
in  the  pleadings  that  such  sale  has  been  made,  and  that  the 
amount  sued  for  is  a  balance  remaining  after  applying  what  is 
realized  by  such  sale;  for  that  these  prerequisites  will  not 
be  inferred  where  an  action  is  brought  in  general  terms. 
Moreover,  that  the  statutory  provision  for  recovery  of  any 
such  balance  is  not  to  be  construed  into  legislative  intention 
to  give  an  action  without  such  sale  having  first  been  made,  or 
other  than  for  a  balance  then  remaining  unpaid.'  That 
a  mere  agreement  to  take  any  number  of  shares  in  a  corporation, 
say  the  Supreme  Judicial  Court  of  Maine,  does  not  in  itself 
amount  to  a  promise  or  obligation  to  pay  for  the  same,  is  the 
ruling  in  that  state;  for  that  "by  a  series  of  decisions  commenc- 
ing as  early  as  the  case  of  Andover  &  Medford  Turnpike  Corpo- 
ration V.  Gould,  6  Mass.  40,  when  this  state  was  a  part  of  Mas- 
sachusetts, and  continuing  through  our  own  reports  down  to  the 
present  time,  it  has  been  uniformly  held  that  such  a  subscription 
as  the  present  imposes  no  personal  obligation  to  pay,  and  that 
the  only  remedy  for  the  collection  of  assessments  is  that  provided 
by  the  charter.  Many  of  these  decisions,  and  sufficient  for  our 
purpose,  are  referred  to  in  the  case  of  K.  &  P.  R.  R.  Co.  v.  Ken- 
dall, 31  Maine,  470.  The  same  principle  is  also  recognized  in 
P.  &  K.  E.  E.  V.  Dunn,  39  Maine,  594,  and  in  many  other  cases, 
both  in  this  and  other  states,  which  it  is  unnecessary  to  cite."  ' 
But  in  Maine,  if  the  subscriber  to  capital  stock  in  a  corpora- 
tion make  an  express  promise  to  paj',  or  what  is  equivalent  there- 
to, then  an  action  will  lie,  as  one  of  the  remedies  for  enforcement 
of  the  same.*    Thus,  where  a  party  subscribes  to  a  paper  of  the 

'Belfast  &  Moosehead  Lake  R.  W.  'Belfast  &  Moosehead  Lake  R.  W. 

Co.  e.  Moore,  60  Maine,  561;   Kenne-  Co.  v.  Moore,    60  Maine,   561,  565. 

bee  &  Portland  R.  R.  Co.  v.  Kendall,  This   decision,  made  as   recently  as 

31  Maine,   470;     Penobscot  &  Ken-  1872,  we  may  regard,  we  think,  as  set- 

nebecR.R.Co.».  Dunn,  39  Maine,  594;  tling  the  law  on  this  sulaect  in  the 

Andover  &  Medford  Turnpike  Co.  v.  state  of  Maine. 

Gould,  6  Mass.  40.  'Bangor  Bridge  Co.e.  McMahon, 

2 Belfast  &  Moosehead  Lake  R.W.  10  Maine,  478;    Buckfield  Branch  R. 

Co.  V.  Moore,  60  Maine,  561.  R.  Co.  v.  Irish,  39  Mame,  44;    Penob- 
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following  tenor:  "The  undersigned  hereby  agree  to  take  and  fill 
the  number  of  shares  set  against  tlieir  names,  respectively,  in 
tlie  capital  stock  of  the  Buckiield  Eailroad  Corporation,"  it  was 
Iiolden  that  an  action  would  lie  to  collect  assessments  thereon. 
The  court  held,  in  that  and  prior  cases,  that  the  term  "  to  fill " 
is  equivalent  to  an  express  promise  to  pay  assessments  legally 
made  upon  the  shares  represented.' 

By  subscribing  to  the  capital  stock  of  a  company  one  becomes 
entitled  tothe  franchises,  in  common  with  other,  subscribers,  and 
in  the  proportions  subscribed,  subject  to  the  conditions  therein 
contained.  .This,  in  itself,  is  a  valuable  consideration.  "Were 
it  not  so,  no  subscription  to  stock  imposes  any  legal  obligation 
on  him  who  subscribes.  Therefore,  a  plea  or  answer  admitting 
the  making  of  the  subscription,  but  averring  a  want  of  consid- 
eration therefor,  is  bad.  It  shows  its  falsity  on  its  face,  and  the 
plaintiff,  disregarding  such  plea,  is  entitled  to  judgment  as  for 
want  of  a  plea,  or  may  move  successfully  to  strike  it  out  as  for 
want  of  a  plea." 

Where  the  local  law  of  the  state  requires  the  truth  of  a  plea  or 
answer  to  be  verified  by  affidavit  when  a  denial  is  therein  made 
of  the  execution  of  a  written  instrument,  then  no  proof  of  sub- 
scription to  the  corporate  stock  of  a  railroad  company  is  neces- 
sary to  be  made  by  the  plaintiff,  in  an  action  to  collect  a  sub- 
scription to  capital  stock,  if  no  such  sworn  plea  of  denial  is 
interposed  to  a  petition  or  declaration  based  upon  an  alleged 
subscription  to  such  capital  stock.  The  allegation  in  the  petition, 
of  subscription  to  the  stock,  will  be  holden  as  true,  as  against  any 
unsworn  denial  thereof  on  the  part  of  the  defendant.' 

All  verbal  agreements,  promises  and  undertakings,  to  vary  the 

scot  &  Kennebec  R.  E.  Co.  v.  Dunn,  land  R.  R.  Co.  v.  Jarvis,  34  Maine, 

39   Maine,    587.    In   the    casb   last  360,  Hennebec  &  Portland  R.  R.  Co. 

cited  the  court  say  that  the  term  "  to  v.  Palmer,  34  Maine,  366;  Buffalo  & 

fill "  had  received  a  legal  construe-  New  York  City  R.  R.  Co.  v.  Dudley, 

tion,  when,  by  the  subscription  in  this  14  N.  T.  (4  Kernan),  336;  Lake  On-. 

.  latter  case,  the  defendajit  "became  tario,  Auburn   &  N.  T.  R.  R.  Co.  v. 

otie  of  the  subscribers;"  and  in  conr  Mason,  16  N.  Y.  451. 
temptation  of  law  it  was  known  to  the         =Thigpen  ».  Miss.  Cent.  R.  R.  Co., 

defendant.  32  Miss.  347.    But  see,  contra,  New 

'BuckfleldBranchR.R.  Co.  JJ.  Irish,  York,  Housatonic  &  Northern  R.  R. 

39  Maine,  44.  Co.  ».  Hunt,  39  Conn.  75,  4  Am.  R'y 

^Thigpen  v.  Miss.  Cent.  R.  R.  Co.,  Rep.,  56.    The  writing  declared  on 

32  Miss.  347,  357;  Kennebec  &   Port-  must  be  produced:  Ibid. 
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terms  of  a  written  subscription  to  the  capital  stock  of  a  compa- 
ny, made  or  entered  into  at  the  time  of  subscribing,  or  even  as 
an  inducement  to  subscribe,  are  invalid;  not  only  because  such 
written  contract  of  subscription  can  not  be  controlled  by  a  co- 
temporaneous  agreement,'  but,  if  inconsistent  with' the  terms  of 
the  charter  in  respeeb  to  subscriptions,  they  are  void  (whether 
verbal  or  written),  for  want  of  power  in  the  company  to  accept 
and  contract  for  such  subscriptions."  Such  agreements  to  mod- 
ify or  va,ry  written  subscriptions  to  the  stock  of  a  company, 
made  or  entered  into  by  parol  at  the  time  of  subscribing,  are 
inoperative  and  void,  not  only  for  the  reason  hereinbefore  stated, 
but  also  as  a  fraud  upon  iona  fide  and  unconditional  subscrib- 
ers.' They  will  also  be  excluded  from  going  in  evidence,  on 
the  well  known  principle  that  parol  agreements  or  promises  may 
not  be  set  up  to  vary  or  contradict  an  unconditional  written 
contract.*  It  is  held,  however,  that  where  the  terms  of  such 
modification  or  variation  of  the  subscription  were  reduced  to  a 
separate  writing,  and  delivered  to  the  subscriber  by  the  agent  of 
the  company  at  the  time  of  subscribing,  that  the  same  would  be 
valid  as  between  the  parties  thereto,  provided  such  agreement 
did  not  operate  as  a  fraud  upon  others.' 

It  is  a  good  defense  to  an  action  for  a  subscription  that  the 

iThigpen  ».  The  Miss.  Cent.  R.  R.  S.  C  1  Am.  &  Eng.  R.  R.  Gas.  371; 

Co.,  32  Miss.  347;  Martin  v.  Pensaco-  Sanger  v.  Upton,  91  U.  S.  56;  Upton 

la  &  Geo.  R.  R.  Co.,  8  Pla.  370;  Jack  v.  Tribilcock,  91  U.   S.  45;   Miller  v. 

■I).  Naber,  15  la.  450;  Connecticut  &  "Wild  Cat    Gravel  Road  Co.,   57  Ind. 

Passumpsio  Rivers  R.  R.  Co.  v.  Bailey,  241;  Scarlett  v.  Academy  of  Music,  46 

24  Vt.465;  North  Carolina  R.  R.  Co.  Md.  132.  But  see  Rinesraith*.  Peoples' 

V.  Leach,  4  Jones'  Law  (N.  C).  340;  Freight  R'y  Co.,  90  Penn.  St.  262;  S. 

Cunningham  v.  Edgefield  &  Kentucky  C.  1  Am.  &  Eng.  R.  R.  Cas.  374. 

R.  R.  Co.,  2  Head  (Tenn.),  23;  Hays  "Thigpen  v.  The  Miss.  Cent.  R.  R. 

V.  Ottawa,  Oswego  &  Fox  River  Val-  Co.,  32  Miss.  347, 

ley  R.  R.  Co.,  61  111.  422,  12  Am.  R'y  »  pigcataqua  Feriy  Co.  v.  Jones,  39 

Rep.  454;  Melvin  «.  Lamar  Ins.  Co.,  N.  H.  491;  Robinson  v.  Pittsburgh  & 

80    111.  446;    Syracuse,   P.   &  0.   R.  Connellsville    R.    R.    Co.,  32    Penn. 

R.  Co.  V.  Gere,  4  Hun,  392;  S.  C.  6  St.  334. 

Thomp.  &  C.  636;  Cass  b.  Pittsburg,  *  Piscataqua  Ferry  Co.  ».  Jones,  39 

Va.  &  C.  Ry.  Co.,  80  Penn.   St.  31;  N.  H.  491;    Conn.  &  Pass.  Rivers  R. 

Miller  V.  Hanover  Junction  &  Susque-  R.  Co.  t'.  Bailey,  24  Vt.  465. 

hanna  R.  R.  Co.,  87  Penn.  St.  95;  Mc-  'White  Mountains  RaiU-oad  Co.  v. 

Carty  v.  Selinsgrove  &  N.  B.   R.  R.  Eastma,n,  34  N.  H.  124;    Piscataqua 

Co.,  Id.    332;    McClure   v.  Peoples'  Ferry  Co,  ■».  Jones,  39  N.  H.  491. 
Freight  R'y  Co.,  90  Penn.   St.  269; 
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company  agreed  to  take  a  right  of  way  through  defendant's  land 
in  lieu  thereof,  and  that  the  same  was  so  given  and  accepted.  It 
is  an  accord  and  satisfaction.'  And  where  the  subscription  was 
by  a  writing,  agreeing  to  pay  it  to  trustees,  and  authorizing  them 
to  select  the  company  and  make  the  subscription,  the  power  is 
not  coupled  with  an  interest,  and  may  be  revoked  before  exe- 
cution.' 

The  right  to  secure  subscriptions  to  the  capital  stock  of  a  rail- 
road company,  and  to  sue  for  collection  of  the  same,  is  not  de- 
pendent on  the  organization  of  the  company,  but  rather  on  tlie 
incorporation  thereof.'  When  the  corporate  entity  "fully  exists 
an  action  lies  in  the  corporate  name.  This  principle  may  not 
always  apply:  as  where  corporations  are  created  under  a  general 
law.  In  the  latter  class  of  cases,  if  organization  be  required  by 
the  law  as  essential  to  actual  completion  of  incorporation  or 
corporate  capacity,  then  we  suppose  organization  is  essential  as 
a  prerequisite  to  power  to  act.  So,  likewise,  if  created  by  a  spe- 
cial legislative  act,  and  organization  be  by  the  act  itself  made  a 
prerequisite  to  action,  then  orgnization  must  in  like  manner 
take  place. 

A  party's  right  to  paid  up  certificates  of  capital  stock  to  which 
he  has  subscribed  depends  upon  his  payment  for  the  same;  and 
where,  Instead  of  making  full  payment,  he  rids  himself  of  a  part 
thereof  by  a  plea  of  the  statute  of  limitations,  he  is  not  entitled 
to  stock  on  his  subscription,  although  other  calls  thereon  which 
were  not  barred  were  paid  in  full.  The  statute  bars  the  remedy 
merely,  and  not  the  right;  and  if  the  subscriber  would  have  his 
stock  he  must  pay,  notwithstanding  the  limitation."  A  subscrib- 
er to  capital  stock  of  a  railroad  corporation  is  only  entitled  to 
have  his  certificate  of  ownership  thereof  when  he  has  paid 
the  amount  of  his   subscription.''     The   company  may  coerce 

'  Bvansville,  Terre  Haute  &  Chicago  Rockland  Fire  &  Marine  Ins,  Co.,  65" 

E.  R.  Co.  ».  Wright,  38  Ind,  64,  10  Me.  374.                                              j 

Am.  Ry.  Rep.  255.  *  Johnson  v.    The   Albany  &   Sus- 

^Jlid.  quehanna   R.  R.   Co.,  54  N.  Y.    (9 

"Oregon  Cent.  R.  R.  Co.  v.  Scoggin,  Sickels),  416. 

8  Oregon,  161;  S.  C.  7  Am.  Ry.  Reps.  "Fulgam  v.  Macon  &  Brunswick  R. 

413.    See  also,  Monterey  &  S.  V.  R.  E.  Co.,  44  Geo.  597;  James  v.  Cincin- 

R.    Co.   V.    Hildreth,    58   Cal.    128;  nati,   Hamilton   etc.    R.  R.    Co.,   2 

Ashuelot  Boot  &  Shoe  Co.  v.  Holt,  Disney  (Ohio),  261. 
56  N.  H.  548.     But  see   Stanett  v. 
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payment  thereof  when  due,  and  are  not  required,  in  order  to  re- 
cover, to  deliver,  or  offer  to  deliver,  to  the  defendant,  certificates  of 
his  stock.  He  has  no  right  thereto,  or  to  the  stock,  until  he  pays 
for  it.  Non  constat  that  though  there  be  a  recovery,  pay- 
ment will  certainly  be  made.  It  is  the  payment  that  maJres  him 
a  stockholder;  and  if  payment  be  made,  he  is  a  full  stockholder 
with  all  the  rights  thereof,  though  he  has  received  no  certificate. 
The  certificate  is  only  the  evidence  of  ownership.' 

The  entire  omission  to  pay  the  advance  payment  required  by 
the  by-lawg  of  subscribers  at  the  time  of  subscribing,  will  not  ab- 
solutely avoid  the  subscription,  but  only  so  at  the  option  of  the 
company,  notwithstanding  the  by-laws  provide  that  for  want  of 
such  payment  subscriptions  shall  be  void.  The  provision  is  in- 
tended for  the  benefit  of  the  company,  and  may  be  enforced  or 
not  by  it  on  failure  to  pay.  The  company  may  rely  on  that  pro- 
vision, and  treat  the  subscription  as  void  in  default  of  payment, 
or  may  treat  the  subscription  as  valid,  and  enforce  payment  as 
in  other  cases,  at  its  option." 


>  Pulgara  V.  Macon  &  Brunswick  R. 
R.  Co.,  44  Geo.  597;  South  Ga.  &  Fla. 
R.  R.  Co.  V.  Ayres,  56  Ga.  230; 
Chandler  v.  Northem  Cross  R.  R.  Co., 
18  111.  190;  New  Albany  &  Salem  R. 
R.  Co.  ».  McCormick,  10  Ind.  499. 
But  see  contra,  St.  Paul,  Stillwater  & 
Taylor's  Falls  Ry.  Co.  v.  Robbins,  23 
Minn.  439,  17  Am.  Ry.  Reps.  81. 
But  where  the  subscriber  agrees  to 
pay  on  delivery  of  a  certificate,  or  upon 
the  performance  of  a  condition,  a 
tender  must  be  proved:  Courtright». 
Deeds,  37  la.  503;  Cooper  v.  McKee, 
49  la.  286.  Where  the  defendant 
made  a  note,  (which  was  held  not  to 
be  a  subscription  to  the  stock),  prom- 
ising to  pay,  in  consideration  of  one 
dollar,  and  of  the  delivery  to  be  made 
to  him  of  certain  shares  of  stock,  a 
certain  sum  in  installments  as  the 
work  progressed,  it  was  held  that  no 
tender  of  the  stock  need  be  made  to 
maintain  an  action  for  an  installment; 
but  in  an  action  for  the  whole  the 
-tender  must  first  be  made:    Clark  v. 


Continental  Imp.  Co.,  57  Ind.  135;  S. 
C.  18  Am.  Ry.  Rep.  505.  The  one 
dollar  consideration  was  too  insig- 
nificant to  waive  a  tender  of  the  stock: 
IbiA. 

*  Piscataqua  Perry  Co.  ».  Jones,  39 
N.  H.  491;  Wight  v.  The  Shelby  R. 
R.  Co.,  16  B.  Mon.  4;  Stuart  ».  Val- 
ley Ry.  Co.,  32  Gratt.  146;  Lake  On- 
tario, Auburn  &  N.  T.  R.  R.  Co.  ». 
Mason,  16  N.  T.  451;  Selmafe  Tenn. 
R.  R.  Co.  V.  Rountree,  7  Ala.  670; 
Garrett  v.  Dillsburg  &  M.  R.  R.  Co., 
78  Penn.  St  465;  Mitchell ».  Rome  R. 
R.  Co.,  17  Geo.  574.  If  it  were  othe^ 
wise,  yet  payment  of  the  per  cent,  be- 
fore the  subscription  books  are  closed, 
renders  the  subscription  valid  and 
binding;  and  the  subscriber  may  not 
avail  himself  of  the  right  of  forfeiture 
of  what  is  thus  paid,  and  refuse  to  pay 
the  residue.  The  company  only  may 
elect  to  declare  a  forfeiture.  The 
power  to  forfeit  is  for  its  benefit,  and 
not  for  the  benefit  of  a  stockholder: 
Klein  v.  Alton  and  Sangamon  R.  R. 
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Such  statutory  compliance,  however,  as  to  by-laws  and  sub- 
scriptions subsequent  to  those  of  the  original  corporators  in  ac- 
cordance therewith,  is  not  required:  nor  is  it  applicable  to  sub- 
scriptions or  agreements  to  take  stock  made  by  the  original  corpo- 
rators before  organization,  and  as  preliminary  thereto.  They  will 
be  binding  after  organization  upon  principles  of  common  law, 
and  more  especially  if  accepted  by  the  company,  and  the  advance 
per  cent,  contemplated  by  the  charter  be  paid  by  the  subscriber.' 
But  subscriptions  to  a  corporation  de  facto  can  not  be  avoided 
for  mere  irregularity  of  organization,  where  the  company  receiv- 
ing them  are  in  practical  operation    in  constructing  the  road." 

That  the  required  quantity  of  stock  necessary  to  enable  the  cor- 
poration to  commence  business  has  not  been  taken,  may  be 
shown  by  one  sued  upon  his  subscription,  and  will,  if  shown, 
he  a  good  defense  to  the  action."  The  subscription  books  are 
proper  evidence  in  such  action  as  to  the  amount  of  subscrip- 
tions taken.  *  But  this  statutory  requirement,  in  Michigan, 
is  not  of  any  force  in  reference  to  subscriptions  to  the  capi- 
tal stock  of  foreign  corporations,  although  consolidated  with 
domestic  ones  of  the  state  of  Michigan.'  Though  if  two  or 
more  domestic  corporations  be  consolidated  into  one,  and  the 
original  article  of  consolidation  has  not  been  filed  as  by 
the  statute  is  required,  no  legal  assessment  of  stock,  or  recovery 
thereon,  can  be 'made  or  had  against  the  stockholders  of  either 
of  the  old  corporations,  in  the  interval  between  the  perfecting  the 
consolidation  papers  and  the  iling  them  for  record."  Such 
filing  is  essential  to  the  perfecting  of  the  new  corporation,  and 
is  the  completion  of  the  act  of  consolidation:  and  until  done 
no  valid  corporate  action  can  be  had  by  the  new  corporation.' 

Co.,  13  111.  514.    A  note  given  for  a  Three  Rivera  R.  R.  Co.,  9  Mich.  (5 

subscription  is  for  a  valid  considera-  Cooley;,  '269;  post,  subdn.  8. 

tion,  and  is  binding:  Mitchell  ».  Rome  *  Monroe  v.  Fort  Wayne,  Jackson  & 

R.  R.  Co.,  su^a.  Saginaw  R.  R.  Co.,  supra. 

'  Peninsular  R.  R.  Co.  ».  Duncan,  ^  Monroe  v.  Fort  Wayne,  Jackson  & 

28  Mich.  (6  Post),  130.  Saginaw  R.  R.  Co.,  supra;  Swartwout 

2  Monroe  v.  Fort  Wayne,  Jackson  &  v.  Mich.  Air  Line  R.  R.  Co.,  24  Mich. 

Saginaw  R.  R.  Co.,  28  Mich.  (6  Post),  389. 

272;  ante.  Chap.  II,  subdn.  1.  'Peninsular  R.  W.  Co.  v.  Tharp,  28 

'  Monroe  v.  Fort  Wayne,  Jackson  &  Mich.  (6  Post),  506. 

Saginaw  R.  R.  Co.,  28  Mich.  (6  Post),  '  Peninsular  R.  W.  Co.  v.   Tharp, 

272;    Shurtz  «).    The    Schoolcraft  &  supra. 
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A  subscription  to  capital  stock  of  a  corporation  will  not  be 
invalid  by  reason  of  the  payment  of  the  percentage  necessary  to 
its  validity  not  having  been  made  technically  beforehand.' 
Therefore,  where  a  conditional  subscription  to  capital  stock  is 
made,  and  the  advance  percentage  is  paid  in  at  the  time,  and 
subsequently  such  conditional  subscription  is  abandoned  by  the 
parties  respectively,  and  an  unconditional  subscription  made  to 
the  same  stock,  in  lieu  of  the  conditional  one,  it  is  holden,  in  a 
suit  to  recover  on  the  latter  subscription,  that  the  same  was  not 
invalid  for  want  of  the  advance  payment  being  made  at  the  time 
of  making  the  subsequent  subscription;  but  that  the  amount 
paid  as  such  on  the  original,  or  conditional  subscription,  ap- 
plied in  law  to  the  unconditional  subscription  subsequently 
made,  and  rendered  the  same,  in  respect  to  such  advance  pay- 
ment, valid  and  binding.' 

Conditions  embodied  in  the  written  subscription  as  part 
of  the  terms  and  essence  thereof,  and  which  are  not  in  violation 
of  the  charter  of  the  company,  will  be  valid.  Therefore  sub- 
scriptions may  be  legally  made  payable  at  times  different  from 
ordinary  subscriptions,  and  to  be  expended  on  a  particular  secr 
tion  or  portion  of  the  works  of  a  company;  and  in  these  respects 
they  will  be  valid,  not  only  as  against  the  subscriber,  but  also  as 
against  the  company  itself.  In  such  cases  the  general  authority 
of  the  company  to  call  for  payment  at  such  times  and  in  such 
manner  as  they  may  deem  proper,  will  not  enable  them  to  call 
in  stock  thus  conditionally  subscribed  for,  in  a  manner,  or  for 
purposes,  which  are  in  contravention  of  such  special  contract  of 
subscription." 

'  Barrington  v.  The  Miss.  Cent.  R.         »  Roberts  ».  The  Mobile  &  Ohio  U. 

R.  Co.,  32  Miss.  370;  Selma  &  Tenn.  R.  Co.,  32  Mis'?.  373;  Casa  v.  Pitts- 

R.   R.  Co.  V.   Rounti-ee,  7  Ala.  670;  burgh,  Va.  &  C.  Ry.  Co.,  80  Penn.  St. 

Agricultural  Branch  R.  R.  Co.  v.  Win-  31;  Hanover  Junction  &  Susquehanna 

Chester,  13  AUen,    29:  Wight  v.  The  R.  R.  Co.  v.  Haldeman,  82  Penn.  St. 

Shelby  R.  R.  Co.,  and  Allen  v.  The  36,  15  Am.  Ry.  Rep.  442;    Bucksport 

Same,  16  B.  Hon.  4.    The  party  can  &  Bangor  R.  R.  Co.  ».  Buck,  68  Me. 

not  take  advantage  of  his  own  wrong;  81,  19  Am.  Ry.  Rep.  10;  Santa  Cruz 

and  if  he  fail  to  keep  his  contract  it  is  R.  R.   Co.  v.  Schwartz,  53  Cal.  106; 

in  his  own  wrong  he  does  so.  and  he  Ridgefield  &   N.  Y.    R.    R.    Co.    v. 

can  not  rely  on  the  same  as  a  defense :  Reynolds,  46  Conn.  375;  People  exrel. 

^*-  »•  Holden,   82  111.  93;  Union    Hotel 

^  Barrington  v.  The  Miss.  Cent.  R.  Co.  o.  Hersee,  15  Hun  871 
R.  Co.,  32  Miss.  370. 
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But  when  nothing  has  been  done  by  the  alleged  subscriber  to 
the  capital  stock  to  create  an  estoppel,  and  the  alleged  subscrip- 
tion is  not  made  in  accordance  with  the  provisions  of  the  charter, 
or  law  governing  subscriptions,  it  is  held  in  Michigan  that  a 
subscription  thus  made  can  not  be  enforced  by  an  action.  As 
where  the  law  required  the  subscriptions  subsequent  to  organiza- 
tion to  be  made  in  the  manner  prescribed  by  the  by-laws  of  the 
company,  and  no  by-laws  were  made  until  after  the  subscription 
sued  on  was  taken,  it  was  held  not  to  be  binding  on  the  sub- 
scriber. The  articles  of  the  corporation  were  formed  by  certain 
subscribers,  and  commissioners  to  obtain  stock  appointed  by  the 
corporators,  but  no  by-laws  were  made  until  after  the  subscrip- 
tion sued  on  was  taken.  The  court  say  that  "  until  by-laws  should 
be  enacted,  there  could  be  no  further  subscription.'" 

Under  the  Ohio  statute  of  May  1, 1852  (S  &  0.  271),  it  is  ruled 
that  an  allegation,  in  a  petition  to  recover  a  subscription,  that 
tlie  board  of  directors  required  the  subscriptions  to  be  paid  in 
installments  of  a  certain  amount,  at  a  certain  time  and  place, 
was  material,  and  a  denial  of  it  constituted  a  material  issue  to 
try.' 

A  plea  that  avers  that  the  subscriber  was  to  receive  a  like 
amount  of  stock  of  the  company  on  paying  the  subscription, 
and  that  the  company  has  sold  the  road,  is  bad.  For,  if  the 
charter  authorized  the  sale,.the  subscriber  is  charged  with  notice. 
If  there  was  no  power  to  sell,  then  it  was  simply  void,  and  on 
payment,  and  receipt  of  his  certificate,  he  would  hold  his  stock 
unimpaired,  and  there  would  be  no  failure  of  consideration.' 
The  same  is  true  as  to  a  plea  setting  up  a  lease  in  like  manner;* 

> Carlisle  v.  Saginaw  Valley  &  St.  opened,  held,  that  subscriptions   on 

Louis R.  R.  Co.,  27  Mich.  (5  Post),  315;  a  mere  paper  circulated  by  the  direc- 

Parker  v.  Northern  Central  Mich.  R.  tory  were  not  binding  against  sub- 

R.  Co.,  33  Mich.  23.     See  also,  Char-  scribers  thereto:  Shurtz  v.  The  School- 

lotte  &  S.  Car.  R.  R.  Co.  o.  Blakely,  3  craft  and    Three  Rivers  R.  R.  Co., 

Strobh.  245;  Monterey  &  S.  V.  R.  B.  9  Mich.  (5  Cooley),  269. 

Co.  V.  Hildreth,  ."3  Cal.  123.    But  see  « Mansfield,  Cold  water  &  Lake  Michr 

Hanover  Junction  &  Susquehanna  R.  ■  igan  R.  R.  Co.  v.  Hall,  26  Ohio  St.  310, 

R.  Co.  V.  Haldeman,  82  Penn.  St.  36,  11  Am.  Ry.  Rep.  56. 

15    Am.    Ry.    Rep.    442.      And    so  'Hays   v.  Ottawa,   Oswego  &  Pox 

where,  by  the  general  incorporation  River  Valley  R.  R.   Co.,  61  111.  422, 

law,  commissioners  to  take  subscrip-  12  Am.  Ry.  Rep.  454. 

tions    were  required  to  open  books  *  Hays  v.  0.,  0.  &  T.  R.  V.  R.  R. 

therefor,   and  no   books  were    ever  Co. 
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and  a  plea  averring  that  the  inducement  for  the  subscription  was 
to  procure  a  competing  line  to  another  named  road,  and  that  the 
agent  of  the  company  represented  that  it  would  be  such,  but 
that  on  completion  it  was  leased  to  the  other  road,  is  also  bad,  as 
it  fails  to  aver  the  agent  falsely  and  fraudulently  made  the  rep- 
resentations.    Fraud  must  be  pleaded  and  proved.' 

3.  Conditional  subscription. — A  condition  in  a  general  sub- 
scription to  railroad  stock  that  the  subscription  shall  only  be 
binding  in  the  event  that  an  aggregate  subscription  of  a  certain 
amount  therein  specified  be  procured,  is  legal  when  there  is  noth- 
ing in  the  charter  prohibiting  such  a  condition;  and  the  subscrib- 
ers to  such  subscription  can  not  be  made  liable  on  their  subscrip- 
tions .until  the  company  show  a  compliance  with  the  condition.' 
And  in  the  case  of  the  Erie  &  "Waterford  Plank  Road  Compa- 
ny y.  Brown,'  the  Supreme  Court  of  Pennsylvania  hold,  that 
special  conditions  in  the  subscription  of  different  subscribers, 
made  after  the  organization  of  the  company,  are  obligatory  when 
made  for  the  necessary  purpose  of  enlarging  its  stock. 

Where  a  given  amount  of  subscription  is  required  by  the  char- 


'  Hays  V.  0.,  0.  &  F.  R.  V.  R.  R. 
Co.  See  also,  Tuttle  v.  Mich.  Air  Line 
R.  R.  Co.,  35  Mich.  247. 

'  Phila.  &  West  Chester  R.  R.  Co,  d. 
Hickman,  28Penn.  St.  R.  318;  Monad- 
nock  R.  R.  Co.  t'.  Felt,  52  N.  H.  379; 
S.  C.  2  Am.  R'y.Rep.  186;  Evansville, 
Indianapolis  &  Cleveland  Straight 
Line  R.  R.  Co.  v.  Shearer,  10  Ind.  (10 
Tanner),  244;.  Ridgefield  &  N.  Y.  R. 
R.  Co.  -0.  Brush,  43  Conn.  86;  S.  C.  11 
Am.  R.  W.  Rep.  18;  Belfast  &  Moose- 
head  Lake  R.  R.  Co.  v.  Cottrell,  66  Me. 
185,  9  &.rti.  R'y.  Rep.  35.  This,  too,  al- 
though the  charter  allowed  work  to 
begin  with  a  different  sum.  The  enh- 
Bcription  contract  will  govern  as  to 
those  signing  it.  (See  case  last  cit«d). 
Such  conditional  subscriptions  are  val- 
id, and  the  rights  and  liabilities  of  the 
parties  must  be  determiued  thereby: 
Hanover  Junction  &  Susquehanna  R. 
R.  Co.  V.  Haldeman,  82  Penn.  St.  36, 
15  Am.  R'y  Rep.  442.  And  conditional 
subscriptions  may  be  received  before 


such  required  amount  of  unqualified 
subscriptions,  or  the  payment  of  a  re- 
quired percentage;  and  such  subscrib- 
ers are  liable  to  an  action  therefor 
after  compliance  by  the  company  with 
such  requisites,  and  organization :  Han- 
over Junction  &  Susquehanna  R.  R. 
Co.  V.  Haldeman,  82  Penn.  St.  36,  15 
Am.  R'y  Rep.  442.  And  they  constitute 
a  part  of  such  required  amount:  Bucks- 
port  &  Bangor  R.  R.  Co.  v.  Buck,  68 
Me.  81,  19  Am.  R'y  Rep.  10.  But  the 
condition  must  not  be  one  unperformed, 
or  waived:  Oskaloosa  Agr.  Works  ». 
Parkhurst,  54  la.  857,  S.  C.  6  N.  W. 
Repr.  547;  or  of  a  nominal  or  fictitious 
character-  Memphis  Branch  R.  R.Co. 
V.  Sullivan,  57  Ga.  240.  The  subscrip- 
tion of  the  defendant  may  be  coimted: 
Montpelier  &  Wells  River  R.  R.  Co.  v. 
Langdon,  45  Vt.  137;  S.  C.  46  Vt.  284; 
Scarlett  v.  Academy  of  Music,  46  Md. 
132. 
n  Casey,  (25  Penn.  St.,  R.  156. 
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ter  to  enable  the  company  to  proceed  in  collecting  subscriptions 
and  construction  of  the  work,  then  in  a  suit  on  a  subscription  to 
raise  money  for  such  purpose  there  must  be  an  averment  and 
proof  that  the  required  amount  is  subscribed.* 

Subscriptions  to  capital  stock  of  a  railroad  company  conditional 
upon  the  road  pursuing  a  particular  route,  or  that  a  speciiic 
place  ,be  a  point  in  the  road,  are  valid  and  binding,  and  may  be 
enforced  by  collection  after  the  location  of  the  road  regularly 
and  hona  fide  made  in  accordance  therewith.'     Their  enforce- 


'  Fry's  Exec'r  v.  Lexingfton  &  Big 
Sandy  R.  B.  Co.,  2  Met.  (Ky.)  314. 

^Merrill  v.  Reaver,  50  la.  404; 
North  Mo.  R.  R.  Co.  ». Winkler,  29  Mo. 
318;  Caley  ».  Phil.  &  C.  Co.  B.  B.  Co., 
80  Penn.  St.  863,  McMillan  ».  Mays. 
&  Lex.  B.  B.  Co.,  15  B.  Monroe,  234; 
Detroit,  Lansing  &  L.  M.  B.  R.  Co.  v. 
Stamea,  38  Mich.  698;  Evansville, 
Indianapolis  &  Cleveland  Straight 
Line  B.  B.  Co.  v.  Meeds,  11  Ind.  (11 
Tanner),  273;  Ashtabula  &  New  Lia- 
bonB.  B.  Co. «.  Smith,  15  Ohio  St.  328; 
Chamberlain  v.  The  Painesville  & 
Hudson  B.,B.  Co.,  15  Ohio  St.  225; 
Henderson  &  Nashville  B.  E.  Co.  v. 
Leavell,  16  B.  Mon.  358;  Spartan- 
burg &  Union  R.  R.  Co.  v.  De  Grafifen- 
reid,  12  Rich.  (So.  Caj.)  675.  And 
such  a  subscription  is  assignable 
in  Indiana:  Hays  v.  Branham,  36 
Ind.  219.  It  is  competent  for  a  rail- 
road company,  in  submitting  to  a 
municipality  a  proposition  for  aid,  to 
define  therein,  as  a  part  of  the  propo- 
sition, the  line  of  the  proposed  road: 
Town  of  Platteville  v.  Galena  &  So. 
Wis.  R.  R.  Co.,  43  Wis.  493,  17  Am. 
Ry.  Rep.  1.  And  where  the  company, 
authorized  to  construct  its  road  from 
the  State  line,  to  intersect  another 
road  at  a  point  named,  made  a  propo- 
sition to  a  town,  stating  that  it  had 
located  a  line  of  its  road  through  cer- 
tain sections  in  the  town  to  a  point 
named  in  the  town,  and  proposed  to 
build  that   line    "on    the  route  in- 


dicated" from  Galena  to  the  Wiscoi.- 
sin  river,  and  asked  aid  of  the  town 
to  build  the  road  "  on  the  route  in- 
dicated," it  was  AeM,  that  although 
the  proposition  did  not  disclose  a 
location  beyond  the  point  designated, 
yet  it  bound  the  company  to  build  a 
continuous  line  of  road  from  Galena, 
over  the  surveyed  line  described,  to  the 
point  designated,  and  from  that  point 
to  the  Wisconsin  river:  Ihld.  See  Peo- 
ple ex  rel.  v.  Town  of  Clayton,  88  111. 
45,  21  Am.  Ry.  Rep.  281.  A  condition 
'•  fully  to  construct,  equip  and  put  into 
successful  operation,  for  the  transit  of 
freight  and  passengers,  that  portion 
of  "  a  road  which  crosses  a  river,  does 
not  require  the  company  to  construct 
a  bridge,  but  to  provide  only  such 
facilities  for  crossing  the  river  as,  at 
the  time  of  making  the  contract,  are 
usual  and  customary,  and  as  are  ade- 
quate and  reasonably  convenient: 
Hodgman.  ».  St.  Paul  &  Chicago  By. 
Co.,  23  Minn.  153,  17  Am.  By.  Rep. 
25.  And  upon  the  question  of  per- 
formance of  such  condition,  testimony 
is  admissible  that  all  heavy  freights 
had  been  carried  over  another  line  of 
road  under  the  control  of  the  com- 
pany: Ibid.  If  the  condition  is  sub- 
stantially performed  within  the  re- 
required  time,  subsequent  misconduct 
of  the  company  in  operating  the  road 
will  not  constitute  a  ■  breach  of  the 
condition:    Ibid, 
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ment  is  not  dependent  on  the  prior  construction  or  erection  of 
the  road  upon  the  particular  route,  or  to  the  specified  place,  if 
the  condition  of  construction  be  not  expressly  a  precedent  one. ' 
But  if  it  be  a  condition  precedent  that  construction  shall  be  on 
a  certain  specified  route,  then  compliance  is  essential  to  the  en- 
forcement of  payment:  and  a  change  of  route,  even  by  legislative 
enactment,  will  release  the  subscription,  if  dissent  thereto  be 
timely  made  by  the  subscriber."  The  stock  in  such  cases  may  be 
called 'for  as  the  work  progresses,  and,  as  in  other  cases,  is  to  be 
regarded  as  a  means  of  building  the  road,  and  not  that  it  is 
only  to  be  paid  after  the  road  is  built.' 

But  a  condition  that  the  road  be  so  built  as  to  pass  within 
twelve  hundred  feet  of  a  given  point  or  locality,  is  not  satisfied 
or  fulfilled  by  building  a  main  line  passing  within  twenty-four 
hundred  feet  only  of  such  point,  and  the  erection  of  a  connecting 
branch  extending  from  such  main  line  to~the  locality  or  point ' 
designated  in  the  condition.  The  condition  will  be  construed  as 
having  reference  to  the  main  line  of  the  road."  And  a  provision 
of  law  for  issuing  county  bonds  to  a  railroad  company  upon 
complying  with  the  condition  above  named,  is  a  condition  prece- 
dent, and  must  be  performed  before  the  bonds  can  issue;  and  the 
erection  of  such  main  line  and  branch  roads  in  manner  above 
described  is  not  such  performance  as  entitles  the  company  to 
the  bonds.® 

Subscriptions  to  capital  stock  upon  condition  of  the  roads  pur- 

.    '  North  Mo.  R.  R.  Co.  v.  Winkler,  And  see  Stockton  &  Visalia  R.  R.  Co. 

29  Mo.  318;   McMillan  v.   Mays.   &  v.  City  of  Stockton,   51   Cal.  328,  12 

Lex.  R.  R.  Co.,  15  B.  Moa.  234;  New  Am.  Ry.  Rep.  85.    In  this  case  the 

Albany  &  Salem  R.  R.  Go.  v.  Fields,  condition  was  that  the  road  should  be 

10  Ind.  (10  Tanner),  187.  But  see  con-  construot«d  from  the  city  named,  up 

tra,  People  ex  rel.  v.  Town  of  Clayton,  the  vaUey  of  a  river,  in  the  direction 

supra,  where  the  condition    is  pre-  of  another  town  to  the  south.    The 

cedent.  first  few  miles  of  road  as  constructed 

"  Martin  v.  The  Pensacola  &  Geo  R.  ran  east,  within  the  valley,  and  then 

R.  Co.,  8  Fla.  370.     And  see  People  turned   south.     Held,  a   substantial 

ex  rel.  v.  Town  of  Clayton,  supra.  compliance  with  the  condition. 

'North  Mo.  R.  R.  Co.  v.  Winkler,  "Virginia  and  Truckee  R.  R.  Co.  v. 

29  Mo.  318;  McMillan  v.  Mays.  &/  Lex.  Comrs.  of  Lyon  County,  supra.     And 

R.  R.  Co.,  15  B.  Mon.  234;     Miller  see  Bucksport  &  Bangor  R.  R.  Co.  v. 

V.  Pittsburgh  &  Connellsville  R.  R.  Inh.  of  Brewer,  67  Me.  295,  16  Am. 

Co.,  40  Penn.  St.  237.  Ry.  Rep.  344.    Whether   conditions 

*  Virginia  &  Ti-nckee  R.  R.  Co.  «.  are     precedent   or   subsequent  is    a 

Comrs.  of  Lyon  Coanty,  6  Nev.  o8  question  of  intent,  to  be  determined 
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sniiig  a  particular  route,  being,  as  we  have  seen,  like  uncondi- 
tional subscriptions,  payable  and  collectable  in  advance  of  con- 
struction, and  as  a  means  to  be  used  in  the  actual  construction 
of  the  road,,  therefore  it  follows,  that  if,  before  full  payment  is 
made,  the  wort  stops  for  want  of  means  to  prosecute  it,  such 
suspensoin  of  the  work  will  be  no  defense  against  a  suit  upon 
such  conditional  stock  subscription.  The  subscriber  will  be  held 
liable  to  pay  just  as  if  there  were  no  suspension  of  the  work,  and 
just  as  if  the  subscription  was  unconditional,  provided  the  con- 
dition above  named  be  the  only  one.'  It  is  unlike,  in  legal 
effect,  a  subscription  to  pay  when  the  road  is  completed  upon  a 
particular  route.  To  allow  a  defendant  to  avail  himself  of  such  a 
defense  is  to  allow  him  to  take  advantage  of  his  own  wrong,  in 
failing  to*  pay  what  he  has  agreed  to  pay,  as  a  ftind  wherewith, 
in  part,  to  build  the  road ;  and  thereby  having,  to  the  extent  of 
such  failure,  himself  contributed  to  bring  about,  by  his  own  bad 
faith,  the  very  state  of  things  relied  on  by  him  for  his  defense, 
in  the  language  of  Woodward,  J. :  "  Until  it  can  be.  shown  how 
railroads  can  be  built  without  money,  no  such  defense  as  is  here 
set  up  can  prevail.* " 

If  the  subscription  be  conditional  that  the  road  be  constructed 
within  a  given  time  named  therein,  else  the  same  shall  not  be  en- 
forced against  the  subscriber,  and  it  be  accepted  by  the  company, 
the  terms  are  binding,  and  to  sustain  an  action  for  the  stock 
against  the  subscriber,  it  must  be  shown  that  the  condition  was 
performed,  not  only  as  to  construction,  but  also  as  within  the 

not  only  by  considering  the  words  of  law),  was  that  no  bonds  should  be 

the  particular  clause,  but  also  the  Ian-  delivered,  or  payment  made,  until  an 

guage  of  the  whole  contract,  the  na-  amount  of  work  was  done  equal  in 

ture  of  the  act  required,  and,  the  sub-  value  to  the  amount  of  bonds  to  be 

ject-matter:    Hid.    In  this  case  the  issued,  it  was  held,  (the  subscription 

condition  was  that  the  road  should  be  being  fifty  thousand  dollars),  that  the 

located  through  the  town  of  Brewer,  building  of  the  road  through  the  town 

satisfactory  to  the  selectmen;  and  it  at  a  cost  of  forty-one  thousand  dol- 

was     held    a    condition    precedent.  lars  was  not  a  substantial  compliance 

And  an  allegation  "  that  the  road  was  with  the  condition:  People  ex  rel.  v. 

located  wisely,-  prudently  and    judi-  Supvr.  etc.  of  Waynesville,  88   111. 

ciously  for  the  interests  of  said  cor-  469,  21  Am.  Eep.  339. 

poration  and  said  town,"  is  not  suffi-  ^  MiUer^.  Pittsburgh  &  ConneUsville 

cient:    Ibid.    In  such  case  silence  is  E.  R.  Co.,  40  Penn.  St.  237. 

not  a  waiver  of  the  condition:    Ibid.  "  Miller  v.  Pittsburgh  &  ConneUsville 

And  where  the  condition,  (required  by  R.  R.  Co.,  40  Penn.  St.  237,  .239. 
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stipulated  time.'  But  it  need  not,  to  sustain  the  action,  be  shown 
that  the  road  was  finished  in  complete  running  order.  A  sub- 
stantial compliance  is  suflacient."  And  an  undertaking  to  pay 
a  given  sum  of  money  to  the  company  when  the  road  is  built  from 
point  to  point,  between  given  points,  and  kept  running  for  one 
year,  doing  business,  made  as  an  inducement  to  the  construction 
of  the  road,  is  valid  and  binding  in  case  of  compliance  on  the 
part  of  the  company,  and  is  for  a  sufficient  consideration." 

Where  subscriptions  were  made  with  a  proviso,  that  if  a  cer- 
tain city  should  subscribe  a  certain  sum  it  should  accept  what 
each  of  them  had  subscribed  above  three  hundred  dollars,  and 
the  city  having  so  subscribed,  and  the  directors  having  passed  a 
resolution  authorizing  the  transfer,  which  was  so  made,  and  there- 
upon three  hundred  dollars  was  paid  by  each  subscriber,  and  ac- 
cepted by  the  company  in  full  satisfaction :  upon  a  bill  filed  by 
creditors  to  compel  the  payment  of  the  whole  of  the  original 
subscriptions,  they  were  held  not  liable.* 

Though  the  calls  be  made  by  a  board  of  directors  elected 
by  the  stockholders  in  a  meeting  at  a  place  outside  the  state 
wherein  the  corporation  is  created  and  by  law  exists,  yet  if  such 
directors  proceed  to  'the  discharge  of  their  duties  as  such,  they 
are,  notwithstanding  the  legal  irregularity  as  to  the  place  of  elec- 
tion, (if  such  it  be,)  directors  de  facto,  and  their  acts  will  be  val- 
id; therefore  a  defendant  in  an  action  npon  calls  thus  made  can 
not  set  up  the  want  of  authority  of  the  directors  to  make  the 

1  Jackson  v.  Stockbridge,  29  Tex.  E.  R.  Co.,  31  Tex.  49.    And  the  pur- 

894;  Memphis,  Kans.  &  Col.  Ey.  Co.  chase  and  use,  for  a  part  of  the  road, 

V.  Thompson,  24  Kans.  170;  S.  C.  1  of  a  line  already  constructed  by  an- 

Am.  &  Eng.  B.  R.  Cas.  331;  Freeman  other   company,  will   not  forfeit  the 

V.  Matlock,  67  Ind.  99.  right  to  a  subsidy  conditioned  to  he 

^Jackson   v.  Stockbridge,   29  Tex.  paid  on  the  construction  of  a  certain 

394.    But  where  the  condition  is  that  number  of  miles  of  road:  Stockton  & 

the  road  shall  be  completed  through  a  Visalia  R.  R.  Co.  v.  City  of  Stockton, 

particular  county,  and  provided  it  shall  51  Cal.  328, 12  Am.  Ry.  jlep.  85.   And 

run  through  certain  designated  lands,  see  Mich.  Midland  &  Can.  R.  R.  Co.  v. 

an  allegation  that  the  road  has  been  Bacon,  33  Mich.  466;   Detroit,  Lan- 

•■  so  far  completed  that "  it  is  "  ready  sing  &  L.  M.  R.  R.  Co.  ».  Stames,  38 

for  running  cars  thereon  through  said  Id.  698. 

county,"  is  insufficient:  Hays e.  Bran-  'Burke  ».  Smith,  16  Wall.  890,  4 

ham,  .86  Ind.  219,  5  Am.  Ry.  Rep.  18.  Am.  Ry.  Rep.  37. 

'  Rose  V.  San  Antonio  &  Mexican  Gulf 
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calls  as  a  valid  defense  to  the  action.'  The  objection  to  such  a 
defense  is  still  stronger  where  the  party  defendant  participated, 
as  one  of  the  corporators,  in  the  proceedings  thus  had  outside 
the  state,  and  subsequently  made  some  payments  on  his  stock. 

When  the  terms  of  a  subscription  to  the  capital  stock  of  a 
railroad  company  are  such  as  to  entitle  the  subscribers  to  the 
privilege  of  taking  a  job  of  work,  or  of  furnishing  materials 
therefor,  in  the  construction  of  the  road  within  the  limited  time 
for  doing  the  same,  and  on  terms  to  be  fixed  by  estimates  of  the 
engineer,  in  payment  of  such  subscriptions,  the  subscribers  lose 
their  privilege  in  this  respect,  and  become  liable  to  pay  in  cash, 
by  allowing  a  public  letting  of  the  work  to  transpire  without 
making  any  claim  of  the  privilege,  and  offering  to  perform  in 
accordance  therewith  on  their  part." 

Nor  is  the  illegal  election  of  directors  any  defense  to  an  action 
on  a  subscription  to  capital  stock.  The  legality  thereof  can  not 
be  collaterally  brought  in  question.*  And  so  in  regard  to  un- 
written representations  and  promises  to  induce  subscription: 
they  can  not  be  set  up  against  the  written  terms  thereof,  as  a 
defense  to  an  action  thereon.*  Also  as  to  representations,  prom- 
ises or  conditions  necessarily  involving  in  their  performance  a 
violation  of  the  charter  of  the  corporation:  they  may  not  be  in- 
terposed as  a  defense  to  an  action,  against  the  party  who  sub- 
scribes upon  the  expectation  thereof.^    And  so  of  false  represen- 

>  Ohio  &  Misa.  R.  R.  Co.  ».  McFher-  280;  Jeffersonville  Assn.  v.  Fisher,  7 

son,  35  Mo.  13;  post,  subdn.  8.  Ind.  699;  Eakrightc.  The  Logansporfc 

« Ohio  &  Miss.  R.  R.  Co.  v.  McPher-  &  N.  Indiana  R.  R.  Co.,  13  Ind.  404; 

son,  35  Mo.  13.  Steinmetz  v.  Versailles  &  0.  Tump. 

'  Johnson  and  another  v.  Crawfords-  Co.,  57  Ind.  457. 

Tille,  Frankfort,  Kokomo  &  Ft.Wayne  "  Johnson  and  another  v.  The  Craw- 

R.  R.  Co.,  11  Ind.  (11  Tanner),  280;  fordsville,  Franklin.  Kokomo  &  Fort 

Henderson  &  Nashville  R.  R.  Co.  v.  Wayne  R.  R.  Co.,  11  Ind.  280;  Eak- 

Moss,  2  Duvall,  (Ky.)  242;    Chamber-  right  v.  The  Logansport  &  N.  Indiana 

lainD.Painesville&HudsonR.  R.Co,,  R.  R.  Co.,  13  Ind.  404;  Brownlee  v. 

15  Ohio  St.  225.     Such  an  agreement,  Ohio,  Indiana  &  Illinois  R.  R.  Co.,  18 

if  oral,  and  contrary  to  the  terms  of  the  Ind.  68,  72;  ante,  subdn.  2. 

■written  subscription,  is  void:  McClure  'Johnson  and  another  v.  The  Craw- 

V.  Peoples'  Freight  Ry.  Co.,  90  Penn.  fordsville,  Frankfort,  Kokomo  &  Fort 

St.  269;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  Wayne  R.  R.  Co.,  11  Ind.  280;  Fisher 

371.  V.  Evansville  &  Crawfordsville  R.  R, 

'Johnson  and  another  v.  The  Craw  Co.,  7  Ind.  407;  Smead  and  others  v. 

fordsville,  Frankfort,  Kokomo  &  Fort  Indianapolis,  Pittsburgh  &  Cleveland 

Wayne  R.  R.  Co.,  11  Ind.  (11  Tanner,)  R.  R.  Co.,  11  Ind.  104. 
8 
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tations,  without  showing  by  whom  made."  But  false  representa- 
tions made  to  an  illiterate  person,  who  could  not  read,  as  to  the 
character  of  the  subscription,  the  said  representations  being 
made  fraudulently  by  the  person  authorized  to  obtain  subscrip- 
tions, and  made  with  the  purpose  to  induce  the  subscriber  to  act, 
and  who  did  act  thereon  in  making  his  subscription,  will,  as  in 
other  cases  of  misrepresentation  and  fraud,  avoid  the  contract.' 
But  false  representations  made  to  voters,  to  secure  their  votes 
iii  favor  of  a  contract  disposing  of  swamp  lands  in  aid  of  a  rail- 
road company,  can  not  affect  the  validity  of  the  contract,  where 
it  does  not  appear  that  the  railroad  company  or  its  agents  are 
connected  with  them.' 

Conditional  subscriptions  to  the  capital  stock  of  a  railroad 
company  are  made  absolute  by  giving  an  unconditional  note  for 
the  payment  thereof.'  And  extension  of  payment  of  a  part 
thereof  is  good  enough  consideration  for  the  enforcement  of 
such  a  note.'  A  note  given  subsequent  to  the  contract  of  sub- 
scription is  not  to  be  rt?garded  as  forming  a  part  of  such  con- 
tract.' 

When  the  terms  of  a  conditional  subscription  are  such  as  to 
render  an  acceptance  thereof  on  the  part  of  the  company  neces- 
sary, as  in  case  the  subscription  be  conditional  on  the  com- 
pany consenting  to  take  payment  thereof  in  land  specified, 
and  at  a  particular  price,  but  to  be  void  if  not  accepted  by  the 
company,  then  only  the  board  of  directors  or  their  especially  au- 
thorized agent  are  competent  to  accept  the  proposition,  and 
thereby  affirm  the  absolute  validity  of  the  subscription.'  Nor 
in  such  case  will  the  action  of  a  minority  of  the  directors,  con- 
senting thereto  separately,  and  not  forming,  and  acting  as,  a  quo- 

'O'Donald  v.  Evansville,  Indianap-  v.  Moss,  2  Duvall  (Ky.),  242;    O'Don- 

olis  &  Cleveland  Straight  Line  R.  R.  aid  v.  Evansville,  Ind.  &  C.  S.  L.  R. 

Co.,  14  Ind.  259;  Cedar  Rapids  &  Mo.  R.  Co.,  14  Ind.  259. 

River  R.  R.  Co.  v.  Boone  Co.,  34  la.  ^  Henderson  &  Sashville  R.  R.  Co. 

45,  5  Am.  Ry.  Rep.  59.  v.  Moss,  2  Duvall  (Ky.),  242. 

2  Wert  V.  Crawfordsville  &  Alamo  « O'Donald  w.  E.,  I.  &  C.  S.  L.  R.  R. 

Turnpike  Co.,  19  Ind.  242;  Taylor  v.  Co.,  supra.                                      , 

Fletcher,  15  Ind.  80.  'The  Junction  R.  R.  Co.  v.  Reeve, 

'Cedar  Rapids  &  Mo.  River  R.  R.  Adm'r  of  Daily,  15  Ind.  236;  State  ex 

Co.  V.  Boone  Co.,  34  la.  45,  5  Am.  Ry.  rel.  v.  Bailey,  16  Ind.  46;   Matlock  v. 

^^P-  59-  Indiana  &  lUinois  Cent.  R.  R.  Co., 

'Henderson  &  Nashville  R.R.Co.  lb.  176. 
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ruM,  coiifef  validity.'    Until  accepted  by  tlie  company  it  is  but 
a  mere  offer,  subject  to  be  withdrawn." 

If  the  subscription  with  conditions  be  made  as  merely  prepar- 
atory to  the  procurement  of  the  charter,  it  is  entirely  nugatory, 
and  will  be  treated  as  if  it  had  no  existence.'  Tlie  commission- 
ers  appointed  to  receive  subscriptions  are  agents  with  limited 
powers,  and  are  incapable  of  offering  or  accepting  any  terms  of 
subscription  other  than  those  prescribed  by  the  legislature.* 

A  conditional  subscription  may  be  rendered  valid  and  obliga- 
tory against  the  maker  by  his  participation,  as  a  stockholder  in 
a  meeting  of  stockholders;  and  he  will  be  charged  with  notice 
thereof  if  circumstances  have  previously  occurred  which  would, 
if  claimed,  have  released  him  from  liability  on  his  subscription.* 
Tlierefore,  where  the  sum  required  to  be  subscribed  as  prelimi- ' 
nary  to  incorporation  was  reduced  by  act  of  assembly  after  the 
making  of  the  subscription,  it  was  held  that  the  snbscr,iber,  by 
taking  part  as  a  stockholder  in  a  meeting  after  such  reduction, 
fixed  his  liability  to  pay  the  amount  by  him  subscribed,  he 
being  ehargeable  with  notice  of  such  change  in  the  character 
of  the  enterprise— upon  the  principle  that  a  corporator  is 
held  cognizable  of  the  terms  of  his  own  charter,  and  that  bv 
voting  as  a  stockholder  he  admitted  himself  to  be  such.' 

A  subscription  to  capital  stock  designed  to  be  delivered  as  an 
escrow,  must,  in  order  to  become  an  escrow,  be  delivered  to  some 
third  person,  and  not  to  the  railroad  corporation  or  any  of  its 
agents.  If  delivered  to  the  company,  or  to  an  agent  or  agents  of 
the  company,  it  is  thereby  rendered  valid,  as  the  delivery  is  ef- 

'The  JuHCtion  R.  R.  Co.  v.  Reeve,  *  Bedford  R.  R.  Co.  v.  Bowser,  48 

Adm'r  of  Daily,  15  Ind.  236.  Perm.  St.  (12  Wright,)  29;    Boyd  v. 

2  Boston  &  Maine  R,  R.  Co.  «.  Bart-  Peach  Bottom  R.  R.  Co.,  swpra;   Ca- 

lett,  3  Gush.  224;  Junction  R.  R.  Co.  ley  v.  Phil.  &  C.  Co.  R.  R.  Co.,  supra; . 

V.  Reeve,  15  Ind.  236.  McCarty  ».  S.  &  N.  B.  R.  R.  Co.,  svr 

^Bedford  R.  R,»Co.  ©.Bowser,  48  pra. 

Penn.  St.  (12  Wright,)  29;  Pittsburgh  ^Bedfoi-d  R.  R.  Co.  v.  Bowser,   48 

&  Connellsville  R.  R.  Co.  v.  Stewart,  Penn.  St.  (12  Wright,)  29.  See  Buoks- 

41  Penn.  St.  54;  Caley  v.  Phil.  &  C.  port  &  Bangor  R.  R.  Co.  v.  Buck,  68 

Co.  R.  R.  Co.,  80  Penn.  St.  363;    Mc-  Me.  81;  S.  C.  19  Am.  Ey.  Rep.  10. 

Carty  v.  Selinsgi-ove  &  N.  B.  R.  R.  '  Bedford  R.  R  Co   t--  Bowser   4* 

Co.,  87  Pa.  St.  332;    Boyd  v.  Peach  Penn.  St.   (12  Wnght.)  29,  35.    And 

Bottom  Ry.  Co.,  90  Penn.  St.  169;  S.  see  also.  Centre  &  K.  Tump.  Co.  v. 

C.  1  Am.  &  Eng.  R.  R.  Caa.  631.  MoConatay,  16  Sergt.  &  R.  140. 
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fectual.'  Thus,  where  the  subscription  was  delivered  to  one  of 
the  commissioners  appointed  to  receive  subscriptions  to  the  cap- 
ital stock,  the  delivery  was  held  to  have  been  complete,  and  the 
subscription  binding,  although  designed  to  have  been  made  as 
an  escrow^  ,  ' 

And  in  such  cases  parol  evidence  is  inadmissible  to  show 
the  character  of  the  subscription  to  have  been  different  in 
intent  from  that  which  was  written;  that  is,  that  it  was  not  in- 
tended to  be  binding  unless  the  road' was  subsequently  located  on 
a  certain  route,  and  was  intended  as  an  escrow  to  abide  that 
event.  Such  evidence  is  only  admissible  to  vary  the  written  con- 
tract, in  case  there  was  fraud  or  mistake  in  the  making  or  pro- 
curement of  it.  But  where  the  writing  is  as  it  was  intended  to 
be,  and  it  is  relied  on  to  vary  its  legal  effect  that  it  was 
delivered  to  be  but  an  escrow,  dependent  for  validity  on  the  road 
pursuing  a  particular  route,  the  delivery  must  be  to  some 
third  person,  or  this  may  not  be  shown.'  Where  a  subscription 
(taken  up  by  a  committee  of  citizens,)  to  the  capital  stock  of  a 
railroad  company,  was  made  with  a  parol  understanding  and 
condition  that  it  was  to  be  retained  by  the  committee  as  an 
escrow,  and  was  not  to  be  delivered  to  the  company  until  the 
occurrence  of  a  certain  condition,  it  is  but  an  escrow  in  the 
hands  of  the  committee,  and  if  delivered  over  to  the  company 
before  the  condition  is  fulfilled  is  void,  and  can  not  be  en- 
forced ;  for  such  delivery  is  a  fraud  upon  the  subscribers,  and  is 
nnlike  the  preceding  case,  wherein  the  delivery  was  by  the  sub- 
scribers themselves.* 

In  an  action  upon  a  subscription  to  the  capital  stock  of  a  rail- 
road company,  payable  "  in  installments,  every  two  months  until 
the  whole  sum  is  paid,"  and  with  a  condition  that  "not  more 
than  five  per  cent,  shall  be  called  for  until "  certain  acts  are  done 
by  the  company,  oral  evidence  is  admissible  to  prove  perform- 

•  Wight  ».  The  Shelby  R.  R.  Co.,  Oswego  &  Fox  River  Valley  R.  R.  Co. 

and  Allen  v.  The  Same,  16  B.  Mon.  4;  ».  Hall,  1  Bradw.  (111.)  612.    Parol  ev- 

Cass  V.  Pittsburgh,  Va.  &  C.  Ry.  Co.,  idence  is  admissible  to  show  the  con- 

80  Penn.  St.  31.  ditions  on  which  it  is  held:  Ibid. 

2  Wight  ».  The  Shelby  R.  R.  Co.,  'Wight  v.  The  Shelby  R.  R.  Co., 
and  Allen  ».  The'  Same,  16  B.  Mon.  4.  and  Alien  v.  The  Same,  16  B.  Mon.  4. 
A  director  may  hold  a  subscription  in  *  Beloit  &  Madison  R.  R.  Co,  ».  Pal- 
escrow,  though  not  authorized  to  re-  mer,  19  Wis.  574. 
oeive  subscriptions  directly:    Ottawa, 
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ance  of  the  condition  by  the  company;  and  although  the  condi- 
tions be  such  that  the  performance  thereof  will  necessarily  be  evi- 
denced by  writings,  yet  the  production  of  such  writings  are  not 
required  in  such  cases,  but  only  in  cases  of  actions  pending  be- 
tween the  parties  thereto.* 

And  if  such  subscriptions  be^required  by  law  to  be  stamped, 
they  may  be  stamped  in  the  aggregate  by  agreement  or  consent 
of  the  subscribers,  by  the  railroad  company,  with  stamps  of  the 
proper  value  to  cover  the  whole;  and  when  canceled  by  the  com- 
pany such  stamping  will  be  valid.' 

In  case  of  failure  to  prove  performance  of  the  conditions  so  as 
to  obtain  a  full  recovery,  the  plaintiff  may  nevertheless  recover 
the  advance  per  cent,  payable  on  subscriptions,  where  the  pay- 
ment of  such  per  cent,  is  absolute  by  the  terms  of  the  sub- 
scription.' 

Upon  performance  of  the  condition,  the  contract  of  subscrip- 
tion becomes  absolute;'  and  a  prpmise  on  the  part  of  the  sub- 
scriber to  pay,  and  of  the  company  to  issue  its  stock  upon  pay- 
ment, is  implied.'  Where  the  subscription  is  made  upon  the 
condition  "  that  not  more  than  ten  per  cent,  shall  be  required 
[to  be  paid]  at  any  one  call,  nor  shall  calls  be  made  more  fre- 
quently than  once  in  sixty  days,"  it  is  not  affected  by  a  prior  reso- 
lution of  the  directors  requiring  a  certain  portion  of  subscrip- 
tions to  be  paid  in  cash,  and  ten  per  cent,  to  be  paid  on  the  15th 
of  each  mouth.  The  special  contract  does  away  with  such  reso- 
lution.' 

The  defendant  executed  a  note  to  a  railroad  company  to  aid  in 
the  construction  of  a  road,  and  at  the  time  of  its .  execution  it 
was  understood  that  when  such  subscriptions  reached  a  certain 

'  St.  Louiis  &  Cedar  Rapids  R.  R.  igan  R.  R.  Co.  v.  Brown,  26  Ohio  St. 

Co.  V.  Eakins,  30  Iowa,  279.    Parol  223,  13  Am.  Ry.  Rep.  341;    Same  v. 

evidence  is  also  admissible  to  establish  Stout,  Id.  241,  13  Am.  Ry.  Rep.  361; 

a  waiver  by  the  defendant  of  the  con-  St.  Paul,  Stillwater  &  Taylor's  Falls 

dition:  Hanover  Junction  &  Susque-  Ry.  Co.  v.  Robbins,  23  Minn.  439,  17 

hanna  R.  R.  Co. ».  Haldeman,  82  Penn.  Am  Ry.  Rep.  81. 

St.  36,  15  Am.  Ry.  Rep.  442.  » jj.,  C.  &  L.  M.  R.  R.  Co.  v.  Brown; 

"St.  Louis  &  Cedar  Rapids  R.  R.  Co.  St.  Paul,  S.  &  T.  F.  Ry.  Co.  v.  Rob- 

V.  Eakins,  30  Iowa,  279.  bins,  supra. 

8  St.  Louis  &  Cedar  Rapids  R.R.  Co.  «  Mansfield,  C.   &  L.  M.  R.  R.  Co. 

V.  Eakins,  30  Iowa,  279.  v.  Pettis,  26  Ohio  St.  259,    13  Am. 

*  Mansfield,  Coldwater  &  Lake  Mich-  Ry.  Rep.  380. 
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amount  they  were  to  be  turned  over  to  another  company,  which 
was  to  construct  the  road.  The  amount  named  was  not  sub. 
scribed,  and  the  road  was  constructed  by  plaintiff,  assignee  of 
the  note,  and  it  was  held  that  upon  compliance  with  its  condi- 
tions Dlaintiff  had  a  right  of  action.'  A  condition  of  the  note 
being  that  the  consideration  therefor  was  to  be  capital  stock  of 
the  company,  which  was  to  be  limited  to  a  certain  amount,  an 
illegal  increase  thereof  would  constitute  a  defense  to  the  note.' 

4.  Municipal  and  county  subscriptions. — By  an  accumulated 
mass  of  decisions,  now  too  numerous  and  respectable  to  be  resisted, 
it  has  become  a  well  established  principle  that  municipal  and 
county  corporations  may,  by  legislative  enactment,  be  authorized 
to  gubseribe  for  capital  stock  in  railroad  companies  for  the  building 
of  railroads  into,  or  near  to,  such  corporate  localities;  and  may,  in 
payment  of  such  subscriptions,  issue  their  negotiable  bonds,  if 
there  be  no  express  constitutional  restriction  to  the  contrary;  and 
the  levy  of  a  tax  to  pay  the  same,  if  not  voluntarily  levied 
and  collected,  will  be  enforced  at  law.'    And   if  authority  to 


» Merrill  .■».  Gamble,  46  la.  615,  16 
Am.  Ry.  Kep.  65. 

^Merrill  v.  Gamble,   supra. 

*  Mitchell  !>.  Burlington,  4  Wallace, 
270;  Von  Hoffman  v.  Quincy,  Tb.  535; 
Riggs  u.  Johnson  County,  6  lb.  166; 
Weber  v.  Lee  County,  lb.  210;  U.  S. 
ex  rel.  v.  Keokuk,  lb.  514;  Zabriskie 
».  Cleveland,  C.  &  C.  R.  R.  Co.,  23 
How.  381;  Biasell  v.  City  of  Jefferson- 
ville,  24  Howard,  287;  Amey  v.  Alle- 
gheny City,  lb.  364;  Curtis  v.  Butler 
County,  lb.  435;  Supervisors  of  Mar- 
shall Co.  0.  Schenck,  5  Wall,  772;  Gar 
lena  v.  Amy,  lb.  705;  Gelpcke  v.  City 
of  Dubuque,  1  Wallace,  175;  Seybert 
V.  City  of  Pittsburgh,  lb.  272;  Van 
Hostrup  V.  Madison  City,  lb.  291 ;  Mey- 
er V.  City  of  Muscatine,  lb.  384;  Mer- 
cer County  V.  Hacket,  1  Wall.  83; 
Havemeyer  v.  Iowa  County,  3  lb.  294; 
Thomson  v.  Lee  County,  lb.  327; 
Rogers  v.  Burlington,  lb.  654;  Camp- 
bell V.  City  of  Kenosha,  5  lb.  194;  Lee 
County  4!.  Rogers,  7  lb.  181;  Beloit». 
Morgan,  lb.  619;  City  of  Kenosha  v. 


Lamson,  9  lb.  477;  Chicago,  B.  &  Q. 
R.  B.  Co.  V.  County  of  Otoe,  16  lb.  667; 
Olcotfc  V.  Supervisors,  Tb.  678;  Oilman 
V.  Sheboygan,  2  Black,  510;  Woods  v. 
Lawrence  County,  1  lb.  386;  Tipton 
Co.  V.  Rogers  L.  &  M.  Works,  103  U. 
S.  523;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas. 
517.  (In  the  latter  case  it  is  held  that 
the  constitutional  provision  of  Tennes- 
see, inhibiting  the  passage  of  laws 
for  the  benefit  of  individuals,  is  not 
infringed  by  laws  permitting  such  sub- 
scriptions by  particular  counties  with- 
out vole,  when  a  vote  is  required  by 
the  general  laws):  Mcolay  v.  St.  Clair 
Co.,  3  DUl.  163;  Selma  &  Gulf  R.  B. 
Co.,  Ex  parte,  45  Ala.  (N.  S.)  696;  Gib- 
bons V.  Mobile  &  Great  Northern  R.  B. 
Co.,  36  lb.  410;  Mississippi,  Ouachita 
and  Red  River  R.  R.  Co.  ».  Camden,  23 
Ark.  300;  English  v.  Chicot  County, 
26  lb.  454;  Napa  Valley  R.  R.  Co.  v. 
Napa  County,  30  Cal.  435;  Stockton* 
Visalia  R.  R.  Co.  v.  Stockton,  41  lb. 
147;  People  ex  rel.  v.  Coon,  25  lb.  685; 
Robinson   v.    Bidwell,    22  lb.    879; 
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make  such  subscription  and  create  such  indebtedness  were  want- 
ing, or  doubtful,  at  the  inception  of  measures  to  bring  about  tbe 
same,  yet  a  legislative  enactmeiit  subsequent  thereto  granting 


Beardsley  v.  Smiih,  16  Conn.  368; 
Bridgeport ».  Housatonic  R.  R.  Co.,  15 
Ih.  475;  Douglas  v.  Chatham,  41 
Conn.  211;  Cotten  v.  Comrs.  of  Leon 
County,  6  Fla.  610;  Commrs.  of  Co- 
lumbia County  i/.  King,  13  Fla.  451; 
Powers  V.  Inferior  Court  of  Dougherty 
County,  23  Ga.  65;  Winn  «,  City 
Council  of  Macon,  21  Ga.  275;  Pretty- 
man  V.  Supervisors  of  Tazewell  Coun- 
ty, 19  111.  406;  Robertson  »,  City  of 
Rockford,  21  III.  451;  Butler  v.  Dun- 
ham, 27  111,  474;  Supervisors  of  Schuy- 
ler County  1!.  Pepple,  25  Fb,  181;  Dun- 
novan  e.  Green,  57  Ih.  63;  County 
Court  of  Madison  County  ».  People 
ex  rel,,  58  lb.  456;  Quincy,  Mo.  & 
Pac.  R.  R.  Co.  ».  Morris,  84  111.  410; 
Board  ofCom'rs  of  Bartholomew  Coun- 
ty V.  Bright,  18  Ind.  93;  Evansville, 
Indianapolis  &  Cleveland  R.  R.  Co.  v. 
Evansville,  15  lb.  395;  City  of  Aurora 
V.  West,  22  Ih.  88;  Thompson  v.  City 
of  Peru,  29  Ih.  305;  Lafayette,  Muneie 
&  Bloomington  R.  R.  Co.  ».  Gieiger, 
34  lb.  185;  Comrs.  of  Crawford  County 
V.  Louisville,  etc.  Ry.  Co.,  39  Ih.  192; 
John  V.  Cincinnati,  Richmond  &  Fort 
Wayne  R.  R.  Co.,  35  lb.  539;  Petty 
V.  Myers,  49  Iijd.  1;  Williams  v.  Hall, 
65  Ind.  129;  Bittinger  v.  Bell,  Id. 
445;  Dubuque  Co.  p,  Dubuque  &  Pa- 
cific R.  R,  Co.,  4  G.  Greene,  (Iowa,) 
1;  State  ex  rel.  v.  Bissell,  lb.  328; 
Clapp  V.  Cedar  County,  5  la.  15;  Mc- 
Millen  v.  Boyles,  6  Ih.  304;  McMillan 
V.  Lee  County,  3  lb.  311;  McMillen  v. 
County  Judge,  6  Ih,  391;  Games  v. 
Robb,  8  Ih.  193;  Stewart  v.  Supervis- 
ors of  Polk  Co.,  30  Ih,  9;  McGregor 
&  Sioux  City  R.  R.  Co.  v.  Birdsall, 
lb.  255;  Wapello  Co.  v.  B,  &  M.  R.  R. 
Co.,  44  la.  SB5;  City  of  Atchison  ii. 
Butcher,  3  Kan.  104;  Comrs.  of  Leav- 
enworth County  V.  Miller,  7  lb.  479; 


Leavenworth,  Lawrence  &  Galveston 
R.  R.  Co,  V.  Comrs.  of  Douglass  Co., 
18  Kans.  169;  Talbot  v.  Dent,  9  B. 
Monroe,  (Ky.)  526;  Slacks.  Maysvillc 
&  Lex!  R.  R.  Co.,  IB  lb.  1;  Shelby 
County  Court  v.  Cumberland  &  Ohio 
R.  R.  Co.,  8  Bush,  (Ky.)  209;  Maddox 
D.Graham,  2Metoalf  (Ky.),  56;  Police 
Jury  V.  MoDonogh,  8  La.  An.  341; 
Parker  v.  Scogin,  11  La.  An.  629; 
Augusta  Bank  v.  Augusta,  49  Me. 
507;  Davidson  v.  Ramsey  County,  18 
Minn.  482;  St.  Louis  v.  Alexander,'  23' 
Mo,  483;  St,  Joseph  &  Denver  City  R. 
R.  Co.  V.  Buchanan  County  Court,  39 
lb.  485;  State  ex  rel.  v.  Macon  County 
Court,  41  lb.  453;  Chillioothe  &  Bruns- 
wick R.  R.  Co.  V.  Mayor,  etc,  pf  Bruns- 
wick, 44  lb.  553;  State  ex  rel.  v.  Linn 
County  Court,  Ih.  504;  State  ex  rel.  v. 
Greene  County,  54  lb.  540;  State  ex 
rel.  V.  SulHvan  County  Court,  51  lb. 
522;  Osage  Valley  &  S,  Kans.  R.  R.  Co. 
V.  Morgan  County  Court,  53  76.  156; 
Smith  V.  Clark  County,  54  lb.  58; 
Gibson  V.  Mason,  5  Nev.  283;  Benson 
V.  Mayor  of  Albany,  24  Barbour  (N. 
T.),  248;  Clarke  v.  City  of  Rochesta-, 
28  N.  Y.  605;  People  ex  rel.  v.  Mitch- 
ell, 35  N.  Y,  561;  Same  v.  Same,  45 
Barbour,  (N.  J".)  208;  People  ex  rel.  v. 
Batchell'or,  53  N.  Y.  128;  Williams  p. 
Duanesburgh,  66  N.  Y.  129;  Caldwell 
p,  Jnstic^s  of  Burke  County,  4  Jones' 
Eq.  (N.  C.)  323;  Taylors.  Newberne, 
2  lb.  141;  Hill  p.  Comrs.  of  Forsythe 
County,  67  N.  C.  367;  Walker  p.  City 
of  Cincinnati,  1  Cincinnati  Superior 
Ct.  Rep.  121;  S-  C-  21  Ohio  St.  14;  1, 
Cincinnati,  Wilmington  &  ZanesvUle  i 
R.  R.  Co.  V.  Comrs.  of  Clintoij  County,  1 
1  Ohio  St.  77;  Steuben ville  and  Indiana 
R.  R.  Co.  p.  North  Tp.,  lb.  106; 
Thompson  p.  Kelly,  2  Ohio  St,  647; 
State  ex  rel.  p.  PerryBburg,147Z>.  472; 
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the  power,  and  a  novation  of  such  action  and  indebtedness  made 
thereafter,  under  such  act  of  assembly,  by  tlie  people  and  author^ 
ities  of  the  municipality,  fully  legalizes  and  renders  binding  upon 


Comrs.  of  Knox  County  v.  Nichols,  lb. 
260;  State  ex  rel.  v.  Union  Tp.,  8  lb. 
394;  State  ex  rel  v.  Goshen,  14  lb. 
569;  Browns.  County  Comrs.,  21  Penn. 
St.  37;  Sharpless  v.  Mayor  of  Phila- 
delphia, lb.  141 ;  Moers  v.  Reading, 
Jb.  188;  Commonwealth  ex  rel.  v. 
Council  of  Pittsburgh,  34  lb.  496 ;  Com- 
monwealth ex  rel.  v.  Allegheny  Coun- 
ty, 32  lb.  218;  Same  v  Perkins,  43  lb. 
400;  Same  v.  Mc Williams,  11  lb.  61; 
Nichol  V.  Mayor  of  Nashville,  9  Hum- 
phrey, {Tenn.)252;  Louisville  &  Nash- 
ville R.  R.  Co.  V.  County  Court,  1 
Sneed,  (Term.)  687;  Goddin  p.  Crump, 
8  Leigh,  (Va.)  120;  Clark  v.  City  of 
Janes vOle,  10  Wis.  136;  Bushnell  v. 
Heloit,  lb.  195;  Piskr.  City  of  Keno- 
sha, 26  Wis.  23;  Phillips  v.  Town  of 
Albany,  28  lb.  340;  Rogan  v.  City  of 
Watertown,  30  lb.  259;  S.  C.  8  Am. 
Ry.  Rep.  2 ';  Lawson  v.  Milwaukee 
and  Northern  Ry.  Co.,  lb.  597;  Ole- 
son  V.  Green  Bay  &  Lake  Pepin 
Ry.  Co.,  36  Wis.  383;  Strickland  v. 
Miss.  Cent.  R.  R.  Co.,  cited  27  Miss. 
224;  New  Orleans,  St.  Louis  &  Chicago 
R.  R.  Co.  V.  McDonald,  53  Miss.  240; 
City  of  San  Antonio  v.  Jones,  28  Tex. 
19;  San  Antonio  v.  Gould,  34  Tex.  49; 
San  Antonio  ».  Lane,  32  Tex.  405 
(and  by  the  cases  cited  from  Texas  the 
ruling  is,  that  when  a  decision  betwixt 
the  same  parties  has  been  previously 
made  as  to  the  validity  thereof,  ob- 
jection thereto  is  precluded  in  another 
suit  on  other  portions  of  the  same 
coupons  or  bonds);  Perry  ».  Keene,  56 
N.  H.  514, 20  Ani.  Ry.  Rep.  184;  Rein- 
eman  v.  Covington,  C.  &  B.  H.  R.  R. 
Co.,  7  Neb.  310;  Supervisors  of  Port- 
age Co.  V.  Wis.  Cent.  R.  R.  Co.,  121 
Mass.  460.  And  this,  though  the 
raflroad  is  entirely  outside  the  State: 


Chicago,  Burlington  &  Quincy  R.  R. 
Co.  V.  Otoe  Co.,  16  WaU.  667,  4 
Am.  Ry.  Rep.  82.  And  so,  also, 
of  townships:  SteubenviUe  &  Ind. 
R.  R.  Co.  V.  The  Trustees,  etc.,  1 
Ohio  State  R.  105;  Shelby  County 
Court  V.  Cumberland  &  Ohio  R.  R. 
Co.,  8  Bush.  (Ey.)  209  (but  the  con- 
ditions, if  any,  must  be  complied  with, 
else  the  county  is  not  compelled  to 
issue  the  bonds:  76.);  John  v.  Cin- 
cinnati, Richmond  &  Fort  Wayne  R. 
R.  Co  ,  35  Ind.  539,  5  Am.  Ry.  Rep.  4h 
In  Kansas  it  is  held,  ander  the  act 
of  1872,  and  Ch.  52  Comp.  Laws,  p. 
409,  Sees.  1,  2,  3,  and  15,  that  a  board 
of  county  commissioners  may,  with- 
out special  legislation,  or  authority 
from  voters,  sell  and  transfer  railroad 
stock  belonging  to  a  county  like  other 
personal  property:  Missouri  River, 
Port  Scott  &  Gulf  R.  R.  Co.  ».  Comrs. 
of  Miami  Co.,  12  Kans,  4d2,  8  Am. 
Ry.  Rep.  261.  Upon  a  question  of  the 
construction  of  a  state  constitution  or 
statute  in  this  regard,  the  Supreme 
Court  of  the  United  States  wiU  follow 
the  decisions  of  the  state  supreme 
court:  LeflBngwell  v.  Wa,rren,  2  Black, 
99 ;  Supervisors  of  Carroll  Co.  v.  U.  S., 
18  Wall.  71;  Ehnwood  ».  Marcy,  92 
U.S.  289;  Scipio  ».  Wright,  lOlU.S. 
665;  King  v.  Wilson,  1  Dill.  555;  and 
so  as  to  the  question  whether  such  a 
statute  was  properly  pa-ssed:  South 
Ottawa  V.  Perkms,  94  U.  S.  260.  But 
where  the  state  court  has  not  arrived 
at  any  settled  decision,  or  has  made 
contrary  decisions,  the  Supreme  Court 
of  the  United  States  will  decide  such 
questions  for  itself:  Ohio  Life  Ins.  & 
T.  Co.  V.  Debolt,  16  How.  416;  San  An- 
tonio V.  Mehaffy,  96  U.  S.  312.  And 
see  Peck  v.  San  Antonio,  51  Tex.  490. 
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the  municipal  corporation  such  stock  subscription,  aud  all  obli- 
gations entered  into  as  a  means  of  raising  money  to  pay  the 
same,  or  given  directly  to  the  railroad  company  in  lieu  of  cash 
payment  Of  such  subscription.'  Moreover,  if  the  giving  of  the 
bonds  directly  iii  payment  of  the  subscription  were  a  departure 
from  the  strict  terms  of  the  means  allowed,  the  municipal  body 
would  be  estopped  to  deny  their  validity  merely  on  account 
thereof  after  receiving  full  consideration  therefor,  and  after  using 

}  them  to  carry  its  purpose  into  effect' 

A  failure  to  perform  all  the  conditions  or  take  all  the  steps 

'  prescribed  by  the  legislature,  is  not  alwaj's  available  as  a  defense 
to  the  bonds  against  an  innocent  purchaser.  A  purchaser  is  not 
always  bound  to  look  further  than  to  discover  that  the  power  has 
been  conferred,  even  though  it  is  coupled  with  conditions  prece- 
dent. And  where  a  county  has  received  a  certificate  for  the 
stock  of  a  railway  company,  which  it  has  held  for  years  before 


'  City  of  Bridgeport  v.  Housa- 
tonic  B.  R.  Co.,  15  Conn.  47-5;  South 
Ottawa  V.  Perkins,  94  U.  S.  -iS);  Dal- 
las Co.  V.  MacKenzie,  Id.  660;  Bates 
Co.  V.  Winters,  97  U.  S.  83;  Williams 
V.  Duane^urgh,  66  N.  Y.  129;  Rogers 
©.Smith,  6  Hun,  475;  Redd  v.  Henry 
Co.,  31  Gratt.  695;  Sykes  v.  Colunabus, 
55  Miss.  115.  But  if  no  power  inhered 
originally  in  the  legislature  to  author- 
ize a  subscription  in  a  particular  way, 
e.  g.,  without  the  consent  of  taxpayers, 
it  can  not  be  validated  by  a  subsequent 
act:  Elmwood  v.  Marcy,  92  U.  S.  289; 
Horton  v.  Thompson,  71  N.  Y.  513; 
Hardenbergh  •».  Van  Keuren,  16  Hun, 
17;  Marshall  v.  Silliman,  61  111.  218; 
Wiley  V.  Silliman.  62  111.  170.  And 
the  rule  is  the  same,  of  course,  as  to 
municipalities:  Marsh  «;.  Fulton  Co., 
10  Wall.  676;  Mercer  Co.  v.  Pittsburgh 
&  E.  R.  R.  Co.,  27  Penn.  St.  889; 
Lewis  ».  Shreveport,  3  Woods,  205. 
And  conditions  may  be  changed  or 
waived  by  the  legislature,  even  during 
litigation  concerning  the  bonds: 
Duanesburgh  v.  Jenkins,  57  N.Y.  177; 
People  ex  rel.  v.  Clark,  53  Barb.  171. 


But  see  Columbus,  Chi.  &  Ind.  Cent. 
Ry.  Co.  V.  Grant  Co.,  65  Ind.  427. 
And  so.  Congress  may  ratify  the  irreg- 
ular subscription  of  a  territorial  mu- 
nicipality: Nat'l  Bank  v.  Yankton  Co., 
101  U.  S.  129. 

2  The  City  of  Bridgeport  v.  The 
Housatonic  R.  R.  Co.,  15  Conn.  475. 
And  so,  a  representation  of  the  stock 
covered  by  the,  bonds  for  a  series  of 
years,  and  voting  thereon  in  the  meet- 
ings of  the  stockholders,  by  the  coun- 
ty through  its  agents,  is  a  waiver  of 
objections  to  the  manner  of  making 
the  original  subscription;  and  so  is  the 
issuing  of  the  bonds  in  pursuance 
thereof:  Barrett,  Relator,  v.  County 
Court  of  Schuyler  County,  44  Mo.  197; 
Flagg  and  others  v.  Palmyra,  33  Mo. 
440.  And  the  adoption  of  a  new  con- 
stitution after  such  subscription  will 
have  no  effect  thereon.  Its  operation  is 
prospective.  So  that  if  the  undertak- 
ing was  valid  before,  it  is  valid  after- 
ward. The  old  constitution  governs 
in.  that  respect:  Slack  v.  The  Mays- 
ville  &  Lexington  R.  R.  Co.,  13  B. 
Mon.  1. 
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suit  brought,  it  will  be  preeumed,  in  favor  of  an  innocent  pur- 
chaser, that  the  conditions  have  been  fulfilled,  and  the  county 
will  be  estopped  from  asserting  that  the  bonds  were  issued  in 
disregard  of  the  conditions  prescribed  by  the  legislature.' 

In  an  action  upon  such  bonds  of  a  county,  town  or  other  mu- 
nicipality, executed  to  a  railroad  corporation,  the  corporate  char- 
acter or  legal  organization  of  the  railroad  company  can  not  be 
collaterally  brought  in  question.  The  question  of  corporate  ca- 
pacity can  only  be  raised  by  direct  proceedings  in  the  nature  of 
a  writ  of  quo  warranto^  which  proceeding  can  only  be  prose- 
cuted by  the  state."  But  notwithstanding  the  validity  of  such 
bonds  in  the  hands  of  innocent  holders  for  value,  when  received 
by  them  before  maturity,  regardless  of  legal  objections  to  their 
issuance,  or  to  the  subscriptions  upon  whiclv  they  are  issued, 
wlien  such  objections  do  not  appear  on  their  face,  yet  the  issuing 
of  bonds  under  such  objectionable  circumstances  will  not  be  en- 
tbrced.* 

Objections  to  the  want  of  constitutional  authority  come  too 
late,  in  a  suit  on  bonds  by  an  innocent  holder  for  value,  when 
at  the  time  of  their  issuance  the  rulings  of  the  judiciary  of 
the  state,  cotemporaneous  with  the  act  of  assembly  allowing 
their  issne,  held  such  bonds  valid,  and  the  issuing  of  them  con- 
stitutional, as  in  Gotten  et  als,  v.  Cora'rs  of  Leon  County,  6  Fla. 

eio.'^ 

'Pendleton  Co.  v.  Amy,  13  Wall.  *The  State,  ea; reZ.  B.  &M.R.R.  Co., 
297,  4  Am.  Ry.  Rep.  109;  Munson  v.  v.  Wapello  County,  13  Iowa,  388; 
Town  of  Lyons,  12  Blatch.  539;  Whit-  Leavenworth  &  Des  Moines  R.  R.  Co. 
ing  V.  Town  of  Potter,  18  Blatch.  165;  v.  County  Court  of  Platte  County,  42 
S.  C.  2  Fed.  Repr.  517.  But  see  Hor-  Mo.  171.  The  considtration  is  so 
ton  V.  Town  of  Thompson,  71  N.  Y.  grossly  inadequate,  in  a  sale  or  issue 
513.  And  so,  -where  another  road  has  of  fifty  thousand  dollars  of  bonds  or 
consolidated  with  the  road  to  which  the  stock  for  one  dollar,  as  to  amount  to 
bonds  are  issued,  under  the  assurance  fraud;  and  in  the  absence  of  proof,  a. 
of  the  county  that  the  bonds  would  be  county  subscription  can  not  be  regard- 
paid,  the  county  is  estopped:  Tipton  ed  as  a  donation  to  aid  in  the  construc- 
Co.  V.  Rogers  L.  &  M.  Works,  103  IT.  tion  of  a  railroad:  County  Court  of 
S.  523,  1  Am.  &  Eng.  R.  R.  Cas.  517.  Madison  County  v.  The  People  ex  rel, 

'  Smith  and  others  e.  Clark  County,  58  111.  456,  and  11  Am.  R.W.  Reps.  66; 

64  Mo.  58;    ante.  Chap.  Ill,  Subd'n  County  Court  of  Macoupin  County  v. 

14.  The  People  ex  rel.,  58  111.  191,  and  11 

'  Smith  and  others  v.  Clark  County,  Am.  R.W.  Reps.  93. 

54^0-58.  'Com'rs   of    Columbia   County*. 
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Ifeither  will  the  subsequent  subdivision  of  the  county  be  a 
defense  to  an  action  on  the  bonds,  against  the  county  issuing  the 
same.  The  liability  can  not  be  apportioned  or  defeated  thereby, 
as  against  the  holder  of  the  bonds,  but  is  matter  of  arrangement 
between  sucli  counties  themselves.'  Nor  will  the  omission  to 
annex  to  the  signature  of  the  officer  issuing  such  bonds  his  offi- 
cial title.     That  may  be  shown  sufficiently  by  other  evidence." 

Under  the  statute  of  Missouri,  allowing  municipalities,  as 
counties,  to  subscribe  for  capital  stock  in  railroad  corporations 
under  certain  circumstances,  it  is  holden  in  said  state  that  a 
county  subscription  to  such  stock  in  a  merely  contemplated  cor- 
poration, and  before  organization  thereof  under  a  law  of  the 
state,  is  invalid.'  Such  subscription  can  not  be  legally 
made  until  the  company  is  actually  a  corporation  under  the  law. 
And  where  a  certain  amount  of  subscriptions  per  mile  of 
the  contemplated  road  is  required  by  law  to  be  obtained  before 
the  charter  or  articles  of  association  can  be  recorded  under  the 
law,  and  the  company  can  only  become  corporate  by  such  final 
act  of  recording,  and  the  statute  allows  municipal  subscriptions 
only  to  corporations  duly  organized  under  the  law  of  the  state, 
the  subscription  of  the  county  can  not  be  made  before  such 
recording  is  had,  and  be  used  or  relied  on  as  part  of  the  amount 
necessary  in  law  to  authorize  the  perfecting  of  the  corporate  ex- 
istence by  filing  and  recording  the  articles  of  association.* 

By  the  Tennessee  Code,  Sec.  1144,  it  is  provided  that  before 
an  application  can  be  made  for  the  election,  the  line  of  the  road 
shall  be  surveyed,  its  termini  and  general  direction  located,  and 
au  estimate  under  oath  of  the  cost  of  grading,  etc.,  made  and 
filed.  These  directions  are  held  to  be  mandatory,  and  a  compli- 
ance therewith  essential  to  a  valid  election." 

Under  the  constitution  of  that  state,  the  legislature  is  only  em- 
powered to  authorize  counties  to  impose  taxes.    It  is  held  the 

King,  13  Fla.  451;  Douglass  v.  Pike  S.  98. 

Co.,  101  U.  S.  677;  Williams  v.  Du-  *Rubey«.  Shain,  54  Mo.  207.    But 

anesburgh,  66  N.  Y.  129.  such  subscription  may  be  made  before 

'  Commissioners  of  Columbia  Coun-  the  road  is  actually  built:  Kenicott  v. 

ty  V.  King,  13  Fla.  451.  "Wayne  Co.,  16  Wall.  452,  4  Am.  Ry. 

2  Commissioners  of  Columbia  Coun-  Rep.  93. 

ty  ».  King,  13  Fla.  451.  'Winston  v.  Tenn.  &  Pac.  R.  R. 

"Rubey  v.  Shain,  54  Mo.  207.    But  Co.,  57  Tenn.  60,   15  Am.  Ry.  Rep. 

see  Daviess  Co.  v.  Huidekoper,  98  TJ.  237 
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power,  when  thus  conferred  by  statute,  must  be  strictly  pur- 
sued." 

When  an  act  is  obligatory  upon  a  public  officer  it  is  immate- 
rial with  what  motives  he  does  the  act,  notwithstanding  thereby 
an  obligation  is  cast  upon  the  public.  And  although  money  be 
paid  to  the  officer  to  induce  him  to  act,  yet  the  public  is  bound." 
When,  however,  the  act  to  be  performed  is  discretionary  with  the 
officer,  the  rule  is  otherwise,  and  any  corruption  will  iiivalidate 
the  transaction.'  But  in  such  case  mere  general  allegations  of 
fraud  are  not  sufficient:  and  where  a  fraudulent  conspiracy  is 
charged,  the  terms,  nature  and  extent  thereof  should  be  dis- 
closed.* 

In  Tennessee  subscriptions  to  capital  stock  of  railroad  com- 
panies are  allowable  on  the  part  of  counties,  under  the  statute, 
on  a  majority  vote  of  the  voters  of  the  county  in  favor  thereof; 
not  to  be  paid  in  bonds  of  the  county,  but  payable  in  money,  to 
be  raised  by  a  tax  from  time  to  time,  as  required.  The  Supreme 
Court  of  Errors  and  Appeals  of  that  state  hold  that  there  is  no 
authority  in  such  cases  for  the  issuing  of  bonds  by  counties.' 

It  is  held  in  Maine  that  power  to  issue  municipal  bonds  to  aid 
in  building  a  raikoad,  under  a  two-thirds  vote,  is  invalid  unless 

'  Winston  v.  Term.  &  Pao.  R.  R.  Co.,  ton  R.  R.  Co.  v.  Com'rs  of  Douglas 

si«pra;L.,  L.  &G.  R.R.Co.  ».  Com'rs,  Co.,  18  Kans.  169,  15  Am.  Ey.  Rep. 

etc.,  post.   (But  .the  power  is  not  penaJ  256. 

in  its  nature:  L.,  L.  &  G.  R.  R.  Co.  v.  '  L.,  L.  &  G.  R.  R.  Co.  v.  Com'rs, 

Com'rs,  etc.);  Daviess  Co.  Ct.  v.  How-  etc 

ard,  13  Bush,  101;    Wellsborough  v.  *L.,  L.  &  G.  R.  R.  Co.  v.  Com'rs, 

N.  T.  &  Can.  R.  R.  Co..  76  N.Y.  182;  etc. 

Gaddis  V.  Richland  Co.,  92  111.  119;  'The  Justices  of  Campbell  County 
People  exrel.  v.  Jackson  Co.,  Id.  441.  v.  The  Knoxville  &  Kentucky  R.  R. 
Thus,  power  to  levy  a  tax  and  make  a  Co.,  6  Cold.  598.  And  so  held  in  In- 
donationto  the  road  will  not  author-  diana,  under  their  constitution:  Board 
ize  the  borrowing  of  money  and  issu-  of  Com'rs  of  Crawford  Co.  v.  Louis- 
anceof  bonds:  Middleport  i>.  Mtna.  ville.  New  Albany  &  St.  Louis  Air 
Life  Ins.  Co.,  82  111.  562;  Lippincott  v.  Line  Ry.  Co.,  39  Ind.  192,  10  Am  Ry. 
TownofPana,  92in.  24.  But  author-  Rep.  416.  A  provision  in  the  char- 
ity to  subscribe  includes  the  power  to  ter  of  a  raikoad  company  requiring  a 
issue  bonds  or  levy  taxes :  Seybert  v.  certain  per  cent,  of  its  stock  to  be  paid 
City  of  Pittsburg,  1  Wall.  272;  United  in,  would  not  apply  to  aid  extended  by 
States  V.  City  of  New  Orleans,  98  U.  S.  counties  by  an  exchange  of  county 
881;  U.  S.  V.  Macon  Co.,  99  U.  S.  582;  bonds  for  stock:  Austin  v.  Gulf,  Colo- 
Hancock  V.  Chicot  Co.,  32  Ark.  575.  rado  &  Santa  Fe  R.  R.  Co.,  45  Tex. 

=  Leavenworth,  Lawrence  &  Galves-  234,  13  Am.  Ry.  Rep.  172. 
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the  vote  indicates  the  method  of  applying  the  assistance,  as  well 
as  allowing  the  issuing  of  the  bonds.'  But  in  Connecticut,  where 
a  vote  on  aid  to  a  railroad,  instead  of  being  taken  by  ballot,  as 
required  by  law,  was  taken  by  rising,  or  division  of  the  meeting, 
it  was  held  that  although  illegal  in  the  abstract  without  more, 
that  yet  after  the  bonds  were  issued  with  full  knowledge  of  the 
town,  and  the  funds  were  applied  to  the  work  in  good  faith,  and 
the  work  was  completed,  the  town  was  estopped  to  deny  their 
validity.' 

Where  a  town  is  empowered  to  subscribe  upon  being,  author- 
ized by  a  majority  of  the  legal  voters,  they  may  impose  condi- 
tions upon  their  subscription,  even  though  the  statute  does  nbt 
expressly  authorize  a  conditional  subscription,  and  though  a  min- 
isterial officer  is  appointed  to  make  the  subscription.' 

Where  counties  are  authorized  to  submit  the  question  of  sub- 
scription to  a  vote  of  the  people  at  some  general  or  special  elec- 
tion, although  the  calling  of  a  special  election  for  that  particular 
purpose  is  not  expressly  authorized,  it  is  intended  thereby.*  And 
such  a  question  need  not  be  submitted  to  voters  absent  from  the 
state  in  military  service."  And  false  representations  made  to  the 
voters,  to  secure  their  votes  in  favor  pf  the  contract,  can  not  af- 

'  Portland  &  Ogdensburg  E.  R.  Co.  103. 

V.  Inhabitants  of  Standish,  65  Maine,  '  People  ex  rel.   v.  Dutcher,  56  HI. 

63;  samecase,  lOAm-R.  W.  Rep.  111.  144,    4  Am.  Ry  Rep.  103.    And  see 

^  New  Haven,  Middletown  &  Willi-  Falconer  v.  Buffalo  &  Jamestown  R. 

mantio  R.  R.  Co.  11.  Town  of  Chatham,  R.  Co.,  and  B.  &  J.  R.  R.  Co.  v. 

42 Conn.  465;  S.  C.  10  Am.  R.W.  Reps.  Weeks,  69  N.T.  491,  18  Am.  Ry  Rep. 

168.    And  see,  holding  same  princi-  46.    And   where  a  mayor  and    city 

pie,  Leavenworth,  Lawrence  &  Galves-  council  are  authorized  to  execute  and 

ton  R.  R.  Co.  V.  Com'rs  of  Douglas  deliver  the  bonds,  "upon  such  terms 

Co.,  18  Kans.  169,    15  Am.  Ry.  Rep.  as  may  be  agreed  on  by  the  parties," 

256;   Burlington,  C.  R.  &  M.  Ry.  Co  this  will  not  authorize  a  donation  of 

ti.  Stewart,  39  la.  267,  20  Am.   Ry.  the  bonds,  but  will  give  them  an  un- 

Rep.  89.    Where  a  statute  authorizes  limited  discretion  in  fixing  the  terms 

the  subscription  when  voted  by  a  ma-  of  delivery  as  a  loan  of  credit:  Rogan 

jority  of  the   legal  voters,  without  v.  City  of  Watertown,  30  Wis.  259,  8 

specifying  the  mode  of  holding  the  Am.  Ry-  Rep.  20. 

election,  it  must  be  conducted  accord-  *  Cedar  Rapids  &  Missouri  River  R. 

ing  to  the  law  of  the  organization  of  R.  Co.  ».  Boone  Co.,  34  la.  45,  5  Am. 

the  body  in  which  it  is  held,  and  not  Ry.  Rep.  59. 

in  the  manner  prescribed  by  the  gen-  '  Cedar  Rapids  &  Mo.  R.  R.  R.  Co. 

eral  election  laws:    People  ea;  r«Z.  ».  ».  Boone  Co.,  supra. 
Dutcher,  56  lU.  144,  4  Am.  Ry.  Rep. 
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feet  its  validity,  wliere  the  proof  fails  to  connect  the  railroad 
company  or  its  agents  therewith.' 

"Where  some  of  those  voting  for  the  subscription  are  aliens,  so 
that  a  majority  of  "  legal  voters "  have  not  authorized  it,  the 
town  will  not  be  compelled  to  subscribe." 

Voters  and  county  officials  stand  in  the  relation  to  each  other 
of  principal  and  agent,  and  with  their  preliminary  acts  in  vot- 
ing or  authorizing  the  subscription  the  railroad  company  has  no 
concern.  There  is  no  contract  with  the  company  until  the  sub- 
scription is  made  or  the  money  is  raised  (that  is,  where  money 
is  required  to  be  paid  for  the  stock  by  law),  and  the  stock  taken.' 
Any  voter  may  compel  the  officials  to  act  in  the  matter,  but  the 
company  can  not.*  And  in  Indiana,  where  money  is  thus  raised 
by  vote,  the  company  is  not  entitled  to  it  until  the  road  is  fully 
constructed,  so  that  cars  pass  over  it,  and  no  one  but  a  petitioner 
or  taxpayer  can  have  a  mandate  to  compel  the  payment.' 

By  the  Texas  statute  of  April  12,  1871,  Section  5,  the 
county  court  was  given  power  to  ascertain  and  record  the  result 
of  the  election;  and  if  two-thirds  of  the  qualified  voters  had 
voted  for  the  subscription,  it  became  their  duty  to  take  proper 
steps  for  carrying  it  into  effect.  Under  this  section  it  was  held 
it  was  both  the  right  and  duty  of  the  court  to  ascertain  if  the 
requisite  number  of  qualified  voters  had  voted  for  the  proposi- 
tion, and  to  do  this  it  had  authority  to  use  all  appropriate  means. 
And  it  had  the  right  to  revise  the  list  of  registered  voters  of  the 

■  Ibid.    And  see  Town  of  Platfceville  not  lie  until  a  contract  of  subscription 

V.  Gralena  &  So.  Wis.  E.  R.  Co.,  43  is  made  by  them:  People  v.  Board  of 

Wis.  493,  17  Am.  Ry  Rep  1.  Com'rs,  supra. 

'People  tx  rel.  v.  Cline,  63  111.  394,  *  Board  of  Com'rs  etc.  v.  L.,  N.  A. 

7  Am.  Ry.  Rep.  373.    But  see  State  &  St.  L.  A.  L.  Ry.  Co.,  supra.    A  bill 

V.  Lake  City,  25  Minn.  404.  may  be  filed  by  a  taxpayer  to  enjoin 

'  Board  of  Com'rs  of  Crawford  Co.  the  issuance  of  bonds,  and  a  court  of 

V.  Louisville,  New  Albany  &  St.  Louis  chancery  may  investigate  the  election: 

Air  Line  Ey.  Co.,  39  Ind.  192,  10  Am.  Winston  v.  Tenn.  &  Pac.  R.  R.  Co.,  57 

Ry.  Rep.  416;  People  ex  rel.  v.  Board  Tenn.  60,  15  Am.  Ry.  Eep.  237.   Such 

of  Co.  Com'rs  of  Pueblo  Co.,  2  Col.  action  may  be  taken  as  well  before  is- 

360,  20  Am.  Ry.  Rep.   237.    Under  suance  of  the  bonds,  as  after:  Ibid. 
the  Colorado  statute  the  people  have         '  Board  of  Com'rs  etc.  v  L.,  N.  A. 

no  authority  to  subscribe.    The  board  &  St.  L.  Ry.,  supra.    Under  the  Ten' 

of  county  commissioners,  when  prop-  nessee  Code  the  vote  must  precede  the 

erly  authorized  by  vote,  is  the  con-  subscription:  Winston*.  Tenn.  &  Pac. 

tracting  party,   and  mandamus  will  R.  R.  Co.,  supra. 
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county,  and  drop  from  the  connt  of  votes  names  found  to  be  im- 
properly on  the  registry.'  And  it  might  adjourn  from  time  to 
time,  as  became  necessary."  And  it  was  within  the  discretion 
granted  to  the  court  by  that  act  to  make  the  bonds  issued  in  pur- 
suance of  the  vote  payable  "  in  New  York." '  It  was  not  neces- 
sary that  all  the  details  of  the  manner  and  conditions  of  extend- 
ing aid  should  have  been  submitted  to  vote.  The  substantial 
question  was:  "Shall  the  county  aid  in  the  construction  of  the 
road  in  the  manner  and  to  the  extent  provided  ?"  *  And  the 
county  court  had  authority  to  deliver  bonds  for  the  first  five 
miles  on  the  completion  of  that  part  of  the  road,  notwithstand- 
ing it  had  not  been  "equipped  and  operated  by  steam  for  travel," 
according  to  the  statute.  This  had  reference  to  the  character  of 
construction  merely,  and  its  operation  was  not  a  prerequisite  to 
the  delivery  of  the  bonds.' 

It  is  well  settled  that  a  given  subdivisional  part  of  a 
county  may  be  authorized  by  law  to  subscribe  to  the  capital 
stock  of  a  railroad  corporation,  where  the  road  designed  to  be 
made  runs  through  such  locality,  and  is  therefore  to  it  of  more 
immediate  benefit  than  it  would  be  to  a  portion  of  the  county 
more  remote;  and  a  statute  providing  therefor  will  be  constitu- 
tional. The  legislative  authority  is  not  confined  to  fixed  limits 
of  municipal  bodies  in  its  taxation,  but  may  fix  limits  of  its  own, 
for  its  own  particular  purposes  of  promoting  the  interest  of  par- 
ticular districts." 

Whilst  the  right  of  cities,  towns  and  counties  to  become  stock- 
holders in  private  corporations  will  not  be  enlarged  by  construc- 
tion, yet  when  that  power  is  clearly  granted,  without  restriction 
as  to  the  amount,  or  times  of  taking  the  same,  and  there  is  noth- 
ing in  the  act  of  assembly  under  which  the  power  is  conferred 
indicating  an  intention  to  restrict  the  municipality  to  one  sub- 
Bcriptionj  no  such  limitation  will  be  imposed  by  the  courts.' 

■  Austin  V.  Gulf,  Colorado  &  Santa  Judge  of  Shelby  County  v.  The  Shel- 

Pe  B.  R.  Co.,  45  Tex.  234,    13  Am.  by  R.  R.  Co.,  5  Bush  (Ky.),  225-229; 

Ry.  Rep.  172,          ,  The  People  ex  rel.  v.  The  Mayor  of 

2 1  hid.  Brooklyn,  4  CoBistoek,  419. 

^lUd.  'TYler's  Exec'rs  v.  The  Elizabeth- 

^lUdi  town  &  Padnoah  R.  R.  Co.,  9  Bush, 

^lUd.  (Ky.)  510;  Empires.  Darlington,  101 

'  City  of  Lexington  «.  McQuillan's  U.  S.  87.    And  see  People  ex  rel.  v. 

Heirs,  9   Dana,    (Ky.)  513;   County  Supvr.  etc.    of  Waynesville,  88  111, 
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Where  by  the  charter  the  company  has  power  to  build  branches 
of  its  road,  the  same  privilege  exists  in  cities,  towns  and  counties 
to  take  stock  in  aid  of  building  the  branches  as  of  the  main 
line.  All  are  regarded  as  but  one  enterprise  or  scheme.' 
And  where  counties  through  which  the  proposed  road  will  run 
are  authorize^  to  aid  in  the  construction  of  a  railroad  or  its  con- 
necting lines,  a  grant  of  authority  to  construct  a  connecting 
road,  and  the  entering  into  a  contract  for  its  construction,  con- 
stitute such  a  connection  as  will  authorize  the  subscription." 

Bonds  issued  in  pursuance  of  the  subscription  are  to  be  treated 
as  other  commercial  paper,  and  the  holders  are  entitled  to  the 
privileges  and  immunities  of  the  holders  of  negotiable  instru- 
ments.    They  are  not,  therefore,  within  the  rule  of  Us  pendens' 

By  the  constitution  of  Illinois  of  1870,  it  is  provided  that 
counties,  cities,  towns,  etc.,  shall  no  longer  be  permitted  to  sub- 
scribe to  the  capital  stock  of  railroads  or  any  private  corpqration, 
or  to  make  donations  to,  or  loan  their  credit  in  aid  of,  such  cor- 
porations. There  is  a  saving  clause,  also,  providing  that  the 
foregoing  shall  not  affect  the  right  of  such  municipalities  to  sub- 
scribe where  it  has  been  authorized  under  existing  laws,  by  a  vote 
of  the  people  prior  to  the  adoption  of  the  constitution.  Under 
this  clause  it  is  held  that  the  vote  must  be  had  under  an  existing 
law  as  provided,  and  that  a  merely  voluntary  vote,  though  di- 
rected by  a  city  ordinance,  would  not  remove  the  restriction. ' 

469,  21  Am.  Ry.  Rep.  339.    A  city  'Kenioott  v.  Wayne  Co.,  16  Wall, 

may    also    enter    into    negotiations  452,  4  Am.  Ry.  Rep.  93. 

for  the  cancellation  of  its  bonds,  and  '  Board  v.  Texas  &  Pacific  Ry.  Co., 

for  a  re-issue,  without  a  special  grant  46  Tex.  316,  13  Am.   Ry.  Rep.  259; 

of  authority:  Rogan  ».  City  of  Water-  Cromwell  v.  Sac  Co.,  94  TJ.  S.  351; 

town,  30  Wis.  259, 8  Am.  Ry.Rep.20.  S.  C.   96  TJ.  S.  51;    Warren  Co.  v. 

And   so,  if  the  subscription  be   in-  Marcy,  97  U.  S.  96;  Cass  Co.  v.  (jiUett, 

effectual  by  reason  of  the  non-observ-  100  TJ.  S.  585;   Tucker  e.  N.  H.  Sa*. 

ance  of  some  requirement,  the  power  Bank,  58  N.  H.  83.    The  holder  may 

may  still  be  exercised:  People  ex  rel.  sue  in  his  own  name:  Roberts  v.  BoUes, 

V.  Waynesville,   supra.      Or   if  the  101  U.  S.  119.    And  coupons  may  be 

proposition  be  rejected  by  the  voters,  sued  without   producing  the   bonds: 

it  may  be  again  submitted  to  them:  Cromwell  v.  Sac  Co.,  supra.   And  see, 

Society  for  Savings  ».  City  of  New  as  to  the  negotiability  of  coupoas:  Por- 

London,  29  Conn.  174;    Woodward  v.  ter  v.  Janesville,  3  Fed.  Repr.  617. 

Calhoun  Co.,  2  Cent.  Law  Jour.  396.  *Quincy,  Mo.  &  Pacific  R.  R.  Co.  v. 

(U.  S.  Dist.  Ct.  N.  Dist.  Miss.)  Morris,  84  lU.  410,  16  Am.  Ry.  Rep. 

'  Tyler's   Exec'r  v.  The  Elizabeth-  494.    And  see  Falconer  v.  Buffalo  & 

town  &  Paducah  R.  R.  Co.,  supra.  Jamestown  R.  R.  Co.,  &  B.  &  J.  R.  R. 
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But  by  the  24th  Sjection  of  the  'schedale  of  that  constitution,  tlie 
city  of  Quincy  is  expressly  exempted  from  the  prohibition  men- 
tioned, sa  far  as  the  people  of  that  city  had  voted  for  snch  pur- 
pose prior  to  Dec.  13th,  1869;  and  under  this  section  it  is  held 
that  a  vote  had  in  pursuance  of  such  ordinance,  but  not  under 
any  then  existing  law,  was  valid  arid  effectual  for  the  purpose; ' 
and  a  subscription  by  the  city  of  Quincy,  made  after  the  adoption 
of  the  constitution  of  1870,  in  pursuance  of  a  vote  had  August 
7th,  1869,  but  not  under  any  existing  law,  was  valid,  and  the 
city  might  issue  its  bonds  therefor.'  The  last  clause  of  said  sec- 
tion 24  of  the  schedule  left  the  power  in  the  legislature  to  author- 
ize the  city  of  Quincy  to  make  the  subscription  precisely  as  it 
was  under  the  constitution  of  1848,  under  which  the  subscription 
could  have  been  authorized  without  any  vote:  and  by  an  act  of 


Co.  «.  Weeks,  69  N.  Y.  491,  18  Am. 
Ey.  Rep.  46;  Wright  ».  Bishop,  88 
III.  302,  21  Am.  Ey.  Rep.  301.  The 
burden  rests  on  those  claiming  the 
right  to  issue  such  bonds,  or  those 
asserting  their  validity,  since  the 
adoption  of  the  new  constitution,  to 
show  that  they  were  duly  authorized 
according  to  its  provisions:  Wright ». 
Bishop.  In  construing  this  provision 
the  Supreme  Court  of  the  United 
States  held,  in  Town  of  Concord  v. 
Portsmouth  Savings  Bank,  92  U.  S. 
625,  that  donations  were  prohibited 
by  it,  and  that  they  did  not  (not  being 
subscriptions)  come  within  the  proviso 
as  to  subscriptions  under  existing  laws 
prior  to  the  constitution.  Subse- 
quently, however,  the  Supreme  Court 
of  Illinois,  in  Chicago  &  Iowa  R.  R. 
Co.  V.  Pinckney,  74  111.  277,  took  a 
contrary  position,  holding  such  dona- 
tions valid.  The  question  coming 
again  before  the  Supreme  Court  of 
the  United  States,  in  Fairfield  v.  Gallar 
tin  Co.,  100  n.  S.  47  (S.  C.  21  Am.  Ry. 
Rep.  438),  they,  in  accordance  with  the 
well  settled  practice  of  that  court,  fol- 
lowed the  ruling  of  the  state  court  as 
to  the  construction  of  their  own  con- 
stitution, and  reversed  their  ruling  ia 
9 


the  former  case;  so  that  the  law  is 
now  settled  in  favor  of  such  donations. 
Such  prohibitory  statutes  have  only  a, 
prospective    operation,   and    do    not 
afifect  prior  grants  of  authority:  Cal- 
laway Co.  V.  Poster,  93  U.  S.  567 
Scotland  Co.  v.  Thomas,  94  U.  S.  682 
Henry  Co.  v.  Nicolay,  95  U.  S.  619 
Ray  Co.  v.  Vahsycle,  96  U.  S.  675 
Macon  Co.   v.  Shore,   97  U.  S.   272 
Schuyler  Co.  v.  Thomas,  98  U.  S.  169 
Supervisors    v.    Galbraith,   99  U.  S 
214;  Fairfield  v.  Gallatin  Co.,  supra 
State  V.  Clark,  23  Minn.  422;  Dodge 
V.  Platte  Co.,  16  Huri,  285;  Slack  v. 
Maysville  &  Lexington  R.  R.  Co.,  13 
B.   Monr.   1.     But  a  general  law  of 
this  character  has  been  held  to  repeal 
special  acts:  Jeffries  v.  Lawrence,  42 
la.  498.  And  the  legislature  may,  after 
a  vote,  authorizing  a  subscription,  but 
before  it  is  actually  made,  take  away 
the  power  to  subscribe,  without  im- 
pairing the  obligation  of  a  contract: 
Concord  ».  Portsmouth  Savings  Bank, 
92  U.  S.  625;    State  v.  Garroutte,   67 
Mo.  445.  And  see  People  ex  rel.  v.  Fort 
Edward,70N.T.  28;  State  v.  Lancaster 
Co.,  6  Neb.  214. 

'I6W. 

^Ibid. 
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the  legislature  in  force  July  1,  1871,  that  authority  was  con- 
ferred.' The  act  in  question  was  entitled,  "  An  act  to  authorize 
the  city  of  Quincy  to  create  the  indebtedness  referred  to  in  the 
24:th  section  of  the  schedule  of  the  constitution,  to  provide  for 
payment  thereof,  and  validating  acts  of  said  city  relating  there- 
to." It  authorized  the  city  to  subscribe,  and  to  issue  evidences 
of  indebtedness  therefor.  Held,  that  the  nature  and  scope  of  the 
act  were  sufficiently  indicated  by  the  title.'  It  was  further  held 
in  this  case  that  a  municipality  might  create  an  indebtedness  by 
subscribing  to  the  stock  of  a  railroad  lying  wholly  in  another 
state,  if  it  was  benefited  thereby,  and  that  the  indebtedness  was 
for  a  corporate  purpose.' 

Where  by  the  law  of  the  charter  counties  may  subscribe  to  stock 
in  a  railroad  company  without  a  vote  of  the  people,  and  by  a 
state  constitution  subsequently  adopted  such  subscriptions  are 
inhibited  unless  made  upon  a  vote  of  the  people  resulting  favor- 
ably, and  after  the  adoption  of  such  new  constitution  the  charter 
of  the  company  be  amended  by  enlargement,  extending  the  right 
to  continue  the  road  to  a  more  distant  terminus,  and  through 
counties  not  included  in  the  route  of  the  original  charter,  in  such 
case  the  constitutional  restriction  will  extend  to  and  control  sub- 
scriptions on  the  part  of  such  counties  as  are  on  the  line  of  the 
extension :  and  they  may  not  become  subscribers  to  the  capital 
stock  of  the  road  without  the  vote  of  the  people  allowing  the 
same,  had  in  conformity  to  the  provisions  of  the  new  constitution. 
In  other  words,  the  counties  on  such  part  of  the  line  as  becomes 
corporate  under  the  new  constitution,  are  subject  to  the  operation 
thereof.*  But  such  subsequent  adoption  of  a  new  constitution  con- 
taining such  restrictive  clause  requiring  a  popular  vote,  does  not  ex- 
tend to  the  counties  or  companies  which  by  law  were  prior  there- 
to entitled  to  make  a  subscription,  and  accept  county  bonds  in 
payment  thereof.'    And  in  proceedings  by  the  railroad  company 

^Tbii.    Such  constitutional  inhibi-  v.  Marcy,  92  IT.  S.  289. 

tion  will  prevent  the  passing  of  an  act  '  JWrf.     And  see  Austin  v.  G.,  C.  & 

legalizing  a  fonner  illegal  subscrip-  S.  P.  R.  R.  Co.,  ^oxt. 

tion:  MarshaU  v.  SilUman,  61  111.  218;  »Q.,  M.  &  P.  R.  R.  Co.  v.  Morris. 

Wiley  V.  Same,  62  HI.  170;  Barnes  ».  *The  State  v.  Saline  County  Court, 

Lacon,  84  111.  461;    Gaddis  ».  Rich-  51  Mo.  350. 

land  Co.,  92  111.  119;  Richland  Co.  ».  » Kansas  City,   St.  Jos.   &  Council 

People,  3  Bradw.  (111.)  210;  Elmwood  Bluffs  R.  R.  Co.  v.  Alderman  atd 
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to  enforce  payment  of  the  bonds,  it  is  no  defense  that  the  road 
was  not  completed  within  the  time  limited  or  contemplated,  un- 
less time  was  absolutely  of  the  essence  of  the  contract;  and 
more  especially  where  the  road  has  in  fact  been  built.' 

When  a  county  and  a  raili'oad  company  are  mutually  author- 
ized by  statute  so  to  do,  they  may  agree  for  the  county  to  take 
capital  etook  in  the  company,  and  pay  for  the  same  in  bonds 
payable  at  a  future  day,  with  interest  coupons  for  annual  inter- 
est thereon  annexed ;  and  that  the  railroad  company  shall  in 
turn,  and  in  consideration  thereof,  issue  to  the  county  the  certifi- 
cates of  capital  stock,  and  pay  to  the  holders  of  the  bonds,  or  to 
the  county,  interest  equal  to  that  accruing  from  time  to  time 
upon  the  bonds,  until  the  completion  of  the  road  to  a  given 
point.  Such  a  contract  will  be  binding,  under  the  countenance 
of,  and  by  virtue  of,  the  statute."  If  in  such  case  the  railroad 
corporation  omit  to  pay  the  stipulated  interest,  and  the  county 
pays  the  same  in  discharge  of  accruing  interest  coupons,  an  ac- 
tion will  lie  against  the  company  at  the  suit  of  the  county  to 
recover  the  same.°  But  m  the  absence  of  such  express  statu- 
tory authority,  such  contract  would  not  be  binding.  It  would 
be  an  illegal  diversion  of  the  capital  of  the  company  to  a  differ- 
ent one  than  the  corporate  purpose,  if  the  scheme  was  in  refer- 
ence to  all  the  other  stockholders;  and  if  not  alike  applicable 
to  all,  then  it  would  be  a  fraud  on  those  who  were  excluded.*  In 
this  case  the  Supreme  Court  of  Pennsylvania  put  the  invalidity 

others,  Justices  of  Nodaway  County  '  Pittsburg  &    Connellsville    R.  E. 

Court,  47  Mo.  34'9;  Slack  v.  Maysville  Co.  v.  County  of  Allegheny,  63  Penn. 

&  Lexington  R.  R.  Co.,  13  B.  Mon.  1;  St.  126. 

andotherauthoritiesanie,  note,  p.  129.  *  Pittsburg  &    Connellsville    R.  R. 

'  Kansas  City,  St.  Jos.  &  Council  Co.  v.  County  of  Allegheny,  63  Penn. 
BluiFs  R.  R.  Co.  v.  Alderman  and  St.  126.  In  the  ease  here  cited  the 
others,  Justices  of  Nodaway  County  court  also  held  that  the  sale  of  the 
Court,  47  Mo.  349.  If  in  such  case,  stock  of  the  county  by  the  marshal  of 
say  the  court,  injury  has  been  sus-  the  United  States,  although  valid  to 
tained  by  reason  of  not  performing  transfer  the  stock  to  the  purchaser,  did 
promptly,  up  to  the  time,  there  may  not  carry  with  it  and  vest  in  such  pur- 
be  an  abatement  in  the  shape  of  dam-  chaser  the  right  to  have,  collect  or  re- 
ages,  but  not  an  entire  release  from  cover  the  interest  stipulated  to  be  paid 
payment:  lb.  to  the  county,  or  bondholders  for  the 

'  Pittsburg  &  Connellsville  R.  R.  county,  by  the  railroad  company;  but 
Co.  V.  County  of  Allegheny,  63  Penn.  that  the  right  to  such  interest  re- 
st. 126.                                               ,  mained  in  the  county. 
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of  such  a  contract,  in  the  absence  of  statutory  authority  to  make 
it,  also  upon  the  additional  ground  that  railroad  corporations 
may  not  create  mortgage  liabilities,  or  borrow  money,  without 
express  authority  of  law  so  to  do,  or  authority  to  that  effect  in 
the  charter;  but  we  think  the  weight  of  authority  is  to  the  re- 
verse thereof,  so  far  as  regards  the  mere  property  (but  not  the 
corporate  franchise  of  the  company),  where  such  acts  are  resorted 
to  as  a  means  of  effecting  the  corporate  object.' 

But  wliatever  the  powers  of  a  county  may  be  to  take  capital 
stock  in  a  railroad  company  after  allowance  so  to  do  by  a  vote 
of  its  people,  yet  if,  after  such  vote,  and  before  subscription  to 
the  stock  be  made,  the  company  becomes  consolidated  with  an- 
other railroad  company  under  and  by  virtue  of  a  general  law 
which  existed  at  the  time  of  casting  the  vote,  such  act  of  consol-' 
idation  defeats  the  power  conferred  by  the  vote  to  subscribe  to 
the  stock,  by  terminating  the  existence  of  the  corporation  author- 
ized by  the  public  vote  to  receive  the  same."  The  effect  of  the 
consolidation  is  to  dissolve  the  two  corporations  thus  consolida- 
ted, and  to  create  a  new  and  different  one  from  either  of  the 
original  ones.' 

The  unconditional  subscription  of  a  county,  which  by  law  is 
authorized  to  make  the  same,  to  capital  stock  in  a  railroad  com- 
pany, becomes  assets  like  other  subscriptions  of  the  company, 
and  as  such  is  liable  for  the  debts  of  the  corporation  becoming 
due  to  creditors  thereof,  as  are  other  subscriptions  to  the  capital 
stock  of  the  company.*  Upon  a  dissolution  of  the  corporation, 
and  failure  to  complete  its  contemplated  enterprise,  the  creditors 
have  a  lien  on  such  subscription,  and  the  bonds  by  which  the 
same  is  to  be  paid,  if  payable  in  bonds;  and  the  county,  if  they 
be  not  fullj-  delivered,  have  no  right  to  divert  them,  or  any  part 
of  them,  to  the  use  of  any  other  company.' 

'On  this  subject  see  more  fully  water  r.  Meredith,  1  Wall.  40;  Harsh- 
Chap.  8,  title  "  Power  to  Contract,"  man  v.  Bates  Co.,  92  U.  S.  569;  S.  C. 
Nos.  I  and  VII.  3  Dill.  150;  State  v.  Garroutte,  67  Mo. 

^The  State,  exrel.  St.  .Toe  &  Denver  445;  Wagner  v.  Meety,  69  Mo.  150; 

City  R.  R.  Co.,  V.  Commissioners  of  Monadnock  R.  R.  Co.  t>.  Felt,  52  N. 

Nemaha  County,  10  Kansas,  569.  H.  379;  S.  C.  2  Am.  R'y  Rep.  186. 

'The  State,  ex  rel.  St.  Jo.  &  Denver  'Morgan  County  et  al.  v.  Thomaa 

City  R.  R.  Co.,  v.  Com'rs  of  Nemaha  et  al.,  76  111.  120. 

County,  10  Kansas,  569,  577;    McMa-  'Morgan  County  et  al.  v.  Thomas 

ban  V.  Morrison,  16  Ind.  172;    Clear-  ei  al.,  76  111.  120. 
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A  sale  of  the  road,  witli  all  its  property  and  corporate  fran- 
chise, under  a  trust  deed  authorized  by  law  to  cover  the  same, 
but  in  which  deed  of  trust  no  mention  is  made  of  unpaid  sub- 
schiptions  to  the  capital  stock  of  the  company,  does  not  carry  to 
tlie  purchaser  the  subscription  lists,  or  unpaid  capital  stock  sub- 
scriptions, of  the  debtor  corporation,  or  county  bonds  made  in 
pursuance  of  subscriptions  to  the  capital  stock;  but  the  same  re- 
main, both  bonds  and  subscriptions,  as  assets  of  the  debtor  cor- 
poration, liable  to  be  subjected  to  the  payment  of  debts  due  by  such 
debtor  corporation.  They  are  trust  funds  for  the  payment  of  debts, 
and  may  not  be  diverted  even  by  legal  enactment.'  The  purchas- 
ers of  a  railroad  under  an  unconditional  deed  of  trust  take  sub- 
ject to  no  liens  or. claims  except  such,  if  any,  as  are  prior  or  par- 
amount to  the  deed  of  trust  under  which  the  sale  is  made;"  and 
where  by  law  the  purchasers  are  authorized  to  take  by  such  pur- 
chase the  property  and  corporate  franchise  of  the  debtor  corpo- 
ration, and  are  incbrporated,  after  such  purchase,  by  a  different 
name  than  that  of  the  old,  corporation,  the  corporation  so  formed 
becomes  and  is  a  new  and  distinct  corporation — ^a  new  legal  en- 
tity, capable  in  law  of  purchasing  and  owning  the  franchise  and 
property  of  the  old  one,  as -its  own;  and  it  is  not  a  reorganiza- 
tion of  the  old  one,  and  is  therefore  not  accountable  on  general 
principles  for  its  debts.' 

A  constitutional  limit  of,  or  inhibition  against,  state  indebted- 
ness, is  held  not  to  apply  to  municipal  subdivisions  of  the  state, 
as  counties,  cities  and  towns.  If  so  applied,  then  the  state  and 
all  those  subdivisions  together  would  be  limited  in  the  aggre- 
gate indebtedness  of  them  all,  to  the  amount  fixed  as  the  limit 
of  state  indebtedness  by  the  constitution.*    And  if,  on  the  other 

'  Morgan  County  et  al.  v.  Thomas  et  18  Wis.    17; '  Oiomm.  v.  Cent.   Pass- 

«Z.,  76  111.  120,  148;    James  «.  Wood-  enger    R.  W.    Co.,    52    Penn.     St. 

ruff  et  al,  10  Paige,  541;  S.  C.  2  Den.  506. 

574;  Angell  &  Ames  on  Coips.,  5  Ed.,  ■'Cass  v.  Dillon,   2    Ohio  St.   607; 

779  a.  Thompson  v.  Kelly,  Id.  647;  Slack  v. 

^Morgan  County  et  al.  v.  Thomas  et  Maysville  &  Lexington  R.  R.  Co.,  13 

a?.,  76  111.  121.  B.  Monr.  1;    Prettyman.  v.  Tazewell 

'  Morgan  County  et/nl.v.  Thomas  et  Co.,  19  III.  406;  Robertson  v.  City  of 

al,  76  III.  121;  Bruffett  ».  Great  West-  Rockford,  21  111.  451;   People  v.  City 

em  B.  R.  Co.,  25  111.  353;  Spring-  of  Chicago,  51  111.  "4;  Clark  v.  City 

field  &  111.  S.  E.  Ry,  Co.,  v.  Wayne  of  Janesville,  10  Wis.  136;   Bushnell 

Co.,  74  111.,  29.    Vilas  v.  Milwaukee  v.  City  of  Beloit,  Id.  195;   City  of 

&  Prairie  Du  Chien  Ry.  Co.,  17  Wis.  Aurora  <;.  West,  9  Ind.  74;   Pattison 

197;  Smith  ».  Chi.  &  N.  W.  Ry.  Co.,  v.  Yuba  Co.,  13  Cal.  175;  City  of  New 
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hand,  the  state  first  incurs  debts  to  the  limited  amount,  then 
these  municipalities  could  contract  no  debt  at  all,  except  when 
necessary  to  repel  an  invasion,  or  when  permitted  by  other  ex- 
ceptions within  the  constitution,  where  there  are  such.' 

By  the  act  of  March  14,  1867,  of  the  legislature  of  Indiana, 
for  the  incorporation  of  cities  (Acts  of  1867,  p.  62),  incorporated 
cities  are  absolutely  empowered  to  borrow^money  to  subscribe  to 
railroads  running  through  or  into  such  cities;  and  they  may 
also  make  donations  in  money  or  in  their  bonds  in  aid  of  con- 
struction of  such  roads,  but  only  on  petition  of  a  majority  of 
tlie  resident  freeliolders.  The  power  to  borrow  money  to 
subscribe  to  the  capital  stock  is  vested  in  the  corporation  uncon- 
ditionally. The  other  powers  are  dependent  on  the  .petition,  as 
before  stated,  of  a  majority  of  the  freeholders.'  It  is  held  by  the 
Supreme  Court  of  Indiana  that  the  provision  in  reference  to 
donations  is  constitutional,  notwithstanding  the  necessity  of  a 
petition  to  render  it  effectual.'  The  law  is  in  force  without  the 
petition ;  the  petition  is  only  required  to  confer  power  on  the 
municipality  to  act.  As  for  instance  is  the  case,  we  may  suggest, 
of  petitions  to  open  highways  of  ordinary  character.  Under  such 
act  of  assembly  it  is  held  that  the  city  corporations  have  power 
to  issue  bonds  and  sell  them,  as  a  means  of  borrowing  money  for 
the  purposes  contemplated  by  the  act.  That  they  take  the  power 
with  all  the  reasonable  modes  of  executing  the  same  which  may 
be  resorted  to  by  a  natural  person  in  the  exercise  thereof.  Hence, 
they  may  put  their  bonds  upon  the  market  to  raise  the  money, 
instead  of  making  a  direct  and  formal  loan  :  this  being  the  most 
usual  method  adopted  by  corporations  for  borrowing  money.* 
There  is  nothing  to  the  contrary  of  the  exercise  of  this  power 

Orleans  v.  Graihle,  9  La.  Ann.  561;  If  they  do  not,  the  proceedings  may 

Leavenworth  Oo.  v.  Miller,  7  Kane.  479.  be  enjoined  at  the  suit  of  a  taxpayer. 

1  Cass  V.  Dillon,  2  Ohio  St.  607.  An   appeal   from  the  action  of  the 

a  Thompson  v.  City  of  Peru,  29  Ind.  board  need  not  be  taken:  Cincinnati, 

305.   And  see  People  ex  rel.  v.  Supvr.  Wabash  &  Michigan  R.  E.  Co.    v. 

etc.  of  Oldtown,  88  111.  202,  21  Am.  Wells,  39  Ind.  539,  10  Am.  R'y  Rep. 

Ry.  Rep.  297.  Under  4  Ind.  Slat.  389,  372. 

the  petition  to  the  board  of  county  Thompson  v.    City   of  Peru,    29 

commissioners,  and  the  notice  of  elec-  ind.  ,905. 

tion  by  the  auditor,  must  specify  the  *  Thompson  ».  City  of  Peru,  29  Ind. 

amount  to  be  appropriated,  and  not  a  805;  New  Eng.  Fire  &  Marine  Ins. 

per  centum  upon  the  taxable  property.  Co.  v.  Robinson,  25  Ind.  536. 
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by  counties  in  the  objection  that  the  state  constitution  prohibits 
the  state  from  contracting  debts  to  aid  in  internal  improve- 
ments.' 

"Where  by  statute  a  vote  of  two-thirds  of  those  voting  at  a  pub- 
lic meeting  may  authorize  the  raising  of  a  tax  by  the  town  to 
aid  in  the  construction  of  a  railroad,  and  by  a  two-thirds  vote,  as 
required  by  law,  such  aid  is  voted,  on  condition  that  it  be  by  in- 
terest-bearing bonds,  to  be  delivered  to  the  railroad  company  in 
exchange  for  preferred  stock,  and  the  bonds  to  be  delivered  "  at 
such  time  as  the  company  shall  build"  its  road  to  a  certain  place, 
and  provided  that  it  be  so  built  to  such  place,  and  cars  be  run- 
ning, and  transporting  freight  and'passengers  over  the  said  road, 
between  the  place  so  designated  and  another  designated  place, 
and  within  a  time  named  in  such  vote,  else  the  vote  to  be  void: 
it  is  held  that  the  conditions  were  each  to  be  complied  with,  as 
well  in  regard  to  the  running  of  the  cars,  and  time  thei-eofj  as 
also  to  the  completion  of  the  road  between  said  places,' 


'Thompson  v.  City  of  Peru,  29  Ind. 
305;  New  Eng.  Fire  &  Marine  Ins. 
Co.  V.  Rolsinson,  25  Ind.  536.  And 
where  the  law  authorizes  the  subscrip- 
tion upon  the  petition  of  a  certain 
number  of  legal  voters,  and  some  of 
the  required  number  are  aliens,  the 
town  wUl  not  be  compelled  to  sub- 
scribe: People  ex  rel.  ».  Cline,  63  111. 
394,  7  Am.  Ry.  Rep.  373. 

« Parker  v.  Smith,  3  Bradw.  (HI.) 
356;  Merrill  «.  Welsher,  50  la.  61; 
Portland  &  Oxford  Cent.  R.  R.  Co, 
».  InhaHtants  of  Hartford,  58  Maine, 
23;  Smith  V.  HoUett,  34  Ind.  519; 
Bittinger  v.  BeU,  65  Ind.  445;  Fal- 
coner V.  Buffalo  &  Jamestown  R. 
R.  Co.,  and  B.  &  J.  R'.  R.  Co.  ».  Weeks, 
69  N.  Y.  491,  18  Am.  Ry.  Rep.  46; 
Stevens  v.  Corbitt,  33  Mich.  458;  State 
V.  Daviess  Co.,  64  Mo.  30;  Cooper  v. 
Sullivan  Co.,  65  Mo.  542;  Wagner  «. 
Meety,  69  Mo.  150;  Memphis,  Kans. 
&  Col.  Ry.  Co.  V.  Thompson,  24  Kans. 
170;  S.  C.  1  Am.  &  Eng.  R.  R. 
Cas.  331.  And  commissioners  ap- 
pointed to  subscribe  for  the  stock 
and  issue  bonds,  can  do  neither  until 


the  condition  is  fully  complied  with; 
nor  can  they  substitute  an  agreement 
by  the  company  to  perform  the  con- 
dition in  lieu  of  actual  compliance: 
Falconer  ».  B.  &  J.  R.  R.  Co.,  and  B. 
&  J.  R.  R.  Co.  V.  Weeks,  supra.  And 
where,  by  the  provisions  of  a  prior  law 
to  that  under  which  the  subscription  is 
made,  the  commissioners  are  author^ 
ized  to  agree  with  the  company  as  to 
the  delivery  of  the  bonds  and  the  pur- 
poses of  their  use,  no  such  agreement 
could  be  made  until  compliance  with 
the  condition  precedent,  if  such  is  im- 
posed: Ibid.  The  language  of  such 
a  condition  is  to  receive  a  construction 
according  to  its  ordinary  and  popular 
meaning— that  is,  as  it  would  be 
understood  by  the  voters:  Ogden  «. 
Kirby,  79  111.  555;  People  v.  Holden, 
82  III.  93;  Freeman  v.  Matlock,  67 
Ind.  99.  Where  the  condition  was  that 
the  subscription  was  not  to  be  paid 
until  the  company  should  run  their 
first  locomotive  "  over  their  projected 
line  of  road,  and  from  Pekin.  111.,  or 
from  Morris,  111.,  through  Clayt'-n 
township, ' '  it  was  held  it  contemplated 
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In  snch  case  it  is  moreorer  lield,  that  by  a  mere  majority  vote 
of  a  subsequent  legally  convened  meeting  of  the  same  town,  the 
conditions  and  terms  of  the  original  vote  could  not  be  dispensed 
with;  that  a  majority  vote  so  to  do  did  not  waive  or  annul  the 
conditions  of  the  former  vote,  and  that  the  railroad  company 
took  no  rights  by  virtue  of  such  subsequent  vote.' 

Moreover  it  is  held  that,  such  subsequent  vote  being  to  "  issue 
bonds  to  the"  railroad  company,  "for  the.  sum,"  etc.,  "  taking  a 
like  amount  of  preferred  stock  in  said  road  in  exchange,  as  con- 
templated'" in  the  previous  vote,  it  did  not  in  legal  effect  purport 
to  waive  the  conditions  of  the  original  vote.  That  the  terms 
"  as  contemplated  in  the  vote  passed  "  previously,  had  reference 
as  well  to  the  conditions  as  to  the  other  provisions  thereof,  and 
would  not  modify  the  same  in  regard  to  the  conditions,  even  if 
passed  by  a  two-thirds  vote.* 

While  by  the  current  of  authorities  it  is  well  settled,  as  we 
have  seen,  that  municipalities  may  make  subscriptions  to  rail- 
road enterprises,  some  rulings  are  to  the  effect  that  they  may  be 
compelled  to  under  certain  circumstances.    Thus  where  there  is 


a  substantial  completion  of  the  road 
for  the  movement  of  trains  from  Pekin 
or  Morris  to  and  through  the  town- 
ship, and  that  it  was  not  intended 
that  any  of  the  subspription  should  be 
used  in  constructing  any  part  of  the 
road  from  Pekin  or  Morris,  or  through 
the  township:  Feople  ex  rel.  v.  Town 
of  Clayton,  88  111.  45,  21  Am.  Ry. 
Rep.  281.  And  see  Memphis,  Kans.  & 
Col.  Ry.  Co.  V.  Thompson,  24  Kans. 
170  J  S.  C.  1  Am.  and  Eng.  R.  R.  Cas. 
331.  The  running  of  trains  over  an- 
other company's  road  for  a  portion  of 
the  distance  under  a  lease,  and  by 
that  means  connecting  the  township 
with  Pekin,  is  not  a  substantial  com- 
pliance with  the  condition.  A  pur- 
chase of  such  other  road,  or  procuring 
a  perpetual  lease  of  such  part  of  it,  and 
adopting  it  as  a  permanent  part  of 
the  road,  would  be:  Ibid.  Such  con- 
ditions can  not  be  changed  by  subse- 
quent vote,  either  directly  or  indirect- 
ly:  People  ex  rel.  v.  Superv.  etc.  of 


Waynesville,  88  111.  469,  21  Am.  Ry. 
Rep.  339.'  But  they  may  be  waived, 
as  by  delivering  the  bonds:  Randolph 
Co.  V.  Post,  93  U.  S.  502;  Brooklyn  v. 
Mtna.  Life  Ins.  Co.,  99  U.  S.  362; 
Chiniquy  v.  People,  78  111.  570;  Evans- 
viUe,  I.  &C.  S.L.  R.  R.  Co.  v.  Evana- 
ville,  15  Ind.  895.  But  see  Town  of 
Eagle  V.  Kohn,  84  111.  292;  Parker 
V.  Smith,  3  Bradw.  (111.)  356. 
Where  the  condition  as  to  time  has 
thus  been  made  of  the  essence  of  the 
contract,  it  will  be  no  excuse  for  the 
railroad  company  that  its  work  has 
been  delayed  by  natural  causes,  such 
as  floods,  etc.,  if  the  city  making  the 
subscription  has  received  nothing  from 
the  company:  M.,  K.  &.  C.  Ry.  Co. 
V.  Thompson,  supra.  See,  as  to  con- 
struction of  conditions,  Iowa  Northern 
Cent.  B.  R,  Co.  v.  Bliobenes,  41 
la.  267. 

1/6.28. 
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a  statute  authorizing  county  subscriptions  to  tli'e  capital  stock 
of  railroad  companies  to  be  made  under  certain  circumstances 
defined  by  such  statute,  it  is  holden  that  a  mandamus  will  lie 
against  the  commissioners'  court  to  compel  such  subscription, 
if  the  conditions  have  been  fully  and  amply  complied  with  as  to 
the  public  vote,  and  other  circumstances  necessary  to  authorize 
the  subscription;'  but  that  in  case  other  propositions  and  mat- 
ters be  involved  in  the  election,  or  the  scheme  be  encumbered 
with  other  projects  calculated  to  influence  the  measure,  then  a 
mandamus  will  be  denied."  A  substantial  compliance  with  the 
law  is  sufficient;  a  merely  technical  defect  will  not  cause  a  de- 
nial of  the  mandamus.' 

'.  But  where,  after  bonds  of  a  municipal  corporation  have  been 
'fssued  and  deposited  with  the  state  treasurer,  under  authority 
,of  a  statute,  and  such  statute  is  adjudged  unconstitutional  by 
,the  courts  of  the  state,  and  the  bonds  declared  void,  a  pro- 
ceeding by  mandamus  to  compel  the  state  treasurer  to  deliver  up 
tlie  bonds  to  the  corporation  issuing  them  is  proper,  and  should 
,not  be  stayed  because  proceedings  have  been  commenced  in  a 
court  of  the  United  States  to  obtain  the  bonds  for  the  railway 
company.* 

But  however  liable  to  such  enforcement  by  writ  of  mandamus 
a  municipal  corporation  may  be,  in  case  of  refusal  so  to  do  upon 
its  part,  yet  the  writ  will  not  be  maintained  and  made  peremp- 
tory against  it  without  satisfactory  proof  that  before  instituting 
the  proceeding  the  subscription  book  or  list  of  the  company  was 
presented  to  the  proper  officer  or  officers  of  the  municipality  pro- 
.  ceeded  against,  for  subscription  thereto,  and  that  a  demand  was 
made  for  such  subscription,  with  reasonable  opportunity  for  the 
subscription  to  be  made." 

^  Ex  parte  Selma.  &  Gulf  Railroad  '  Ex  parte  Selma,  &  GmlfE.B,.  Co., 

Co  ,  46  Ala.  230;  Napa  Valley  R.  R.  46  Ala.  230. 

Co.  V.  Supervisors,  30  CA.  43  ;  Piatt  "Piatt  v.  The  People,  29  111.  54. 

V  The  People,  29  111.  54;    People  v.  ^People  ex  rel.  v.  State  Treasurer 

,  Cass  Co.,  77  111.  438;  Ills.  Midland  I.  of  Michigan,  24  Mich.  468, 4  Am.  Ry. 

Ry.  Co.  V.  Bamett,  85  III.  313.    But  see  Rep.  116. 

Mt  Vernon  v.  Hovey,  52  Ind.   563;  ^Qroville  &  Virginia  R.  R.  Co.  v. 

Jager  v.  Doherty,  61  Ind.  528;  Bittin-  Supervisors  of  Plumas  County,  37  Cal. 

ger  V.  Bell,  65  Ind.  445;    Chicago,  D.  354.     But  the  officer  may  not  capri- 

&  M.  R.  R.  Co.  V.  Olmstead,  46  la.  ciously  refuse  to  issue  bonds,  on  the 

I31g_  plea  that  he  is  not  satisfied  that  the 
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The  rulings  are  tliat  counties  in  Illinois  have  no  authority  to 
become  subscribers  to  capital  stock  in  railroad  corporations,  or  to 
issue  bonds  to  such  corporations,  without  a  vote  of  the  people 
allowing  the  same.'     But  county  boards,  such  as  boards  of  super- 


conditions  are  performed.  If  the  facts 
exist  and  are  established  by  proof,  it 
is  his  legal  duty  to  be  satisfied,  and 
perform  the  act,  and  mandamus  will 
lie  to  compel  him :  Stockton  &  Visalia 
R.  R.  Co.  «.  City  of  Stockton,  61  Gal. 
328,  12  Am.  Ry.  Rep.  85.  In  an  ac- 
tion to  compel  the  levy  and  collection 
of  a  tax  voted  to  aid  in  the  construc- 
tion of  a  railroad,  an  allegation  that 
plaintiff  had  made  the  required  proof 
o^  compliance  with  all  the  conditions 
of  the  tax,  is  good  on  demurrer:  Bur- 
lington, C.  R.  &  M.  Ry.  Co.  ».  Stew- 
art, 39  la.  267,  20  Am.  Ry.  Rep.  89. 
There  must  be  proof,  also,  where  a  pe- 
tition is  required  to  be  made  precedent 
to  the  vote  authorizing  the  subscrip- 
tion, that  it  was  legally  made.  And 
where  the  application  is  required  to  be 
made  by  "legal  voters,"  proof  that 
it  was  made  by  "  citizens  "  is  not  suf- 
ficient: People  ex  rel.  v.  Supvr.  etc. 
of  Oldtown,  88  111.  202,  21  Am.  Ry. 
Rep.  297. 

'The  People,  ex  rel.  etc.,  v.  The 
County  Board  of  Cass  County,  77  III. 
438;  Williams  v.  Town  of  Roberts,  88 
111.  11,  21  Am.  Ky.  Rep.  268.  The 
vote  must.be  taiken  at  an  election  held 
for  that  purpose,  called  by  proper  au- 
thority and  upon  proper  notice.  Who- 
ever deals  in  the  bonds  is  chargeable 
with  knowledge  whether  these  prece- 
dent conditions  have  been  complied 
with:  Williams  v.  Town  of  Roberts; 
Marshall  Co.  v.  Cook,  88  lU.  48;  Peo- 
ple ex  rel.  v.  Supvrs.  of  Logan  Co.,  63 
111.  384;  Harding  v.  R.,  R.  I.  &  St.  L. 
E.  R.  Co.,  65  111.  90;  Middleport  e. 
&in&  Life  Ins.  Co.,  82  111.  562;  Barnes 
V.  Town  of  Lacon,  84  111.  461;  People 
ex  rel.  v.  Supvr.  etc.  of  Oldtown,  88 


111.  202,  21  Am.  Ry.  Rep.  297;  Lippin- 
cott  V.  Town  of  Pana,  92  111.  24;  S.  C. 
2  Bradw.  (111.)  466;  Gaddis  v.  Rich- 
land Co.,  92  III.  119;  Richland  Co. 
V.  People,  3  Bradw.  (111.)  210;  Parker 
V.  Smith,  Id.  356;  Elmwood».  Marcy, 
92  U.  S.  289;  Bast  Oakland  ».  Skinner, 
94  U.  S.  255;  South  Ottawa  v.  Per- 
kins, Id.  260;  McClure  v.  Oxford,  Id. 
429;  Concord  v.  Portsmouth'Bank,  92 
U.  S.  625;  Anthony  v.  Jasper  Co.,  101 
U.  S.  693;  S.  C.  4  Dill.  136;  Chisholm 
V.  City  of  Montgomery,  2  Woods,  584; 
Lewis  V  Cityof  Shreveport,  S/i.  205; 
Weismer  v.  Village  of  Douglas,  64  N. 
Y .  91 ;  Horton  v.  Town  of  Thompson, 
71  N.  Y.  513;  Hopple  v.  Hippie,  33 
Ohio  St.  116;  State  v.  Garroutie,  67 
Mo.  445;  Wagner  v.  Meety,  69  Mo. 
150;  Sykes  v.  Columbus,  55  Miss.  115; 
Woodruff  V.  Okolona,  57  Miss.  806; 
Williamson  u.  City  of  Keokuk,  44  I^  , 
88;  Delaware  Co.  ».  McClintock,  51 
Ind.  325;  Hamlin  v.  Meadville,  6  Neb. 
227;  Hancock  v.  Chicot  Co.,  32  Ark. 
575;  Cent.  Branch  U.  P.  R.  R.  Co.  v. 
Smith,  23  Kan.  745.  Therefore,  where 
the  law  required  that  the  election 
should  be  called  upon  the  application 
of  twenty  legal  voters  and  taxpayers, 
and  that  notice  should  be  posted  for  at 
least  twenty  days,  it  was  held  that  an 
application  signed  by  only  twelve  vot- 
ers and  taxpayers,  and  notice  posted 
only  ten  days,  were  insufBcient:  Wil- 
liams e.Town  of  Roberts,  supra;  Peo- 
ple ex  rel.  v.  Oldtown,  supra.  Recitals 
in  such  bonds,  by  oiBcers  issuing  them,' 
as  to  the  legality  of  the  election  and 
the  existence  of  facts  necessary  to  their 
validity,  will  not  render  them  valid: 
Ibid. 
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visors,  county  commissioners,  etc.,  and  the  municipal  authorities 
of  cities,  towns  and  villages,  may,  when  empowered  so  to  do  by 
law,  subscribe  without  first  submitting  the  question  to  the  elec- 
tors, they  being  considered  as  the  representatives  of  the  electors. 
But  under  the  township  system  of  Illinois,  there  is  no  officer  or 
board  representing  the  corporate  authority  of  the  town,  and  the 
electors  must  necessarily  act  through  town  meetings  or  elections.' 
It  is  therefore  held  that,  although  where  municipal  authorities 
are  empowered  to  subscribe  without  a  vote,  the  legislature  may 
declare  a  non-compliance  with  the  law  in  holding  an  election  for 
such  purpose  of  no  consequence,  and  thus  validate  the  same,  yet 
the  legislature  can  not,  by  subsequent  enactment,  validate  a  void 
election  of  a  town  under  such  township  system,  for  such  sub- 
scription."    It  is  the  settled  doctrine  of  the  Supreme  Court  of 
Illinois  (and  a  constitutional  principle  since  1870),  that  the  leg- 
islature can  not  compel  a  municipal  corporation  to  incur  a  debt 
or  issue  bonds  for  a  local  corporate  purpose  without  its  consent. 
Under  the  old  constitution  the  legislature  might  authorize  it 
merely,  but  could   not  compel  it.'     It  results,  as  a  sequence 
from  the  foregoing,  that  the  proposition  to  be  voted  on  must  be 
within  the  terms  and  conditions  by  the  statute  prescribed,  and  if 
different  therefrom,  will  not,  though  voted  affirmatively,  justify 
the  issuance  of  the  bonds,  or  subscribing  to  the  stock;  and  the 
municipality  will  not,  by  mandamus,  be  compelled  to  issue  the 
same,* 

'  Williams  v.  Town  of  Roberts,  su-  Rep.  25;  Horton  ».  Town  of  Thompson, 

pra.    The  supervisor  or  town  clerk  71  N.  Y.  513,  7  Hun,  452;    Harden- 

can  not  act  in  that  capacity  :J6)rf.   Nor  bergh  ».  Van  Keuren,  16    Hun,    17; 

can  they  make  any  change  in  the  con-  Sykes  v.  Columbus,  55  Miss.  115. 
ditions  under  which  the  subscription         *  Cairo  &  St.  Louis  R.  R.  Co.  ».  CitJ 

is  voted:  People  ea;  »-e?.  ».  Supvr.  etc.  of  Sparta,   77  111.   505.    And  where 

of  Waynesville,  88  111.  469,  21  Am.  some  of  the  required  number  of  peti- 

Ry.  Rep.  339.  tioners  or  "legal  voters"  are  aliens, 

'  Williams  ».Town  of  Roberts,  supra,  which  fact  is  kiiown  to  the  company, 

'  Williams  v.  Town  of  Roberts,  su-  the  subscription  will  not  be  compelled : 

pra;  Hessler  v.  Drainage  Com'rs,  53  People  ex  ret.  v.  Cline,  63  111.  394,  7 

111.  110;    Lovingston  v.  Wider,  Id.  Am.  Ry.  Rep.  873.    And  the  town 

302;  Marshall  v.  Silliman,  61  111.  218;  will  not  be  estopped  by  the  acts  of  its 

Bawies  V.  Town  of  Lacon,  i-4  111.  461;  ofBcers  in  canvassing  the  votes,  mak- 

Gaddis  v.  Richland  Co.,  92  111.  119.  ing  the  subscription,  and  issuing  part 

And  see  Williams  v.  Duanesburgh,  66  of  the  bonds:  but  perhaps  otherwise 

N.  T.  129;   People  ex  rel.  v.  Batchel-  if  the  bonds  had  passed  into  the  hands 

lor,  53  ^N.'  T.  128;  S.  C,  5  Am.  Ry.  of  an  innocent  holder:  Ibid. 
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So,  if  a  discretion  is  vested  in  the  municipal  authorities  to 
issue  bonds,  or  to  take  stock,  or  not,  such  authorities  will  not  be 
compelled  by  mandamus  to  do  either,  but  will  be  left  to  their 
discretion  in  that  respect." 

It  may  be  assumed  as  a  general  principle,  that  unless  oth- 
erwise expressly  provided,  the  requirement  of  a  majority  vote  of 
the  people  of  a  municipal  corporation  to  autliorize  the  corpora- 
tion to  subscribe  to  capital  stock  in  a  railroad  company,  means 
a  majority  of  the  votes  polled  upon  the  question;  not  a  majority 
of  all  the  legal  voters  of  the  municipality.'  But  where  a  major- 
ity of  "  legal  voters  "  is  required,  it  can  not  be  made  up  in  part 
of  aliens.' 

The  bondholders  are,  of  course,  necessary  parties  to  any  pro- 
ceedings affecting  the  bonds;*  and  a  charge  of  fraud  against  the 
railroad  company,  of  which  the  bondholders,  receiving  the  bonds 
from  the  company,  had  notice,  will  not  obviate  the  necessity  of 
bringing  them  in.°  The  court  will  not  take  any  action  toward 
annulling  the  bonds  in  the  absence  of  the  holders,  even  as  be- 
tween the  company  and  the  county — such  as  adjudging  tlie  rail- 
road to  pay  the  bonds." 

When  the  question  of  compliance  with  the  law  as  to  a  pub- 
lic vote  comes  up  for  decision,  so  as  to  involve  the  validity  of 
municipal  bonds,  and  it  is  shown  that  the  decision  of  the  same 
devolved  upon  certain  officers  of  the  local  organization  issuing 
the  bonds,  and  was  by  those  officers  decided,  their  decision  will 
be  held  conclusive  upon  the  subject  in  an  action  at  the  suit  of  a 
"bona  fide  hplder  against  the  municipality  or  local  organization 

'  The  People,  ex  rel.  etc..  ».  County  by  the  proviso  therein:    Louisville  & 

Board  of  Cass  County,  77  111.  438.    If,  Nashville  R.  R.  Co.  v.  State,  8  Heisk. 

however,  the  duty  is  peremptory,  and  663,  19  Am.  Ry.  Rep.  107.    And  see 

the  proceedings  regular,  then  a  man-  Cass  Co.  v.  Johnston,  95  U.  S.  360; 

damns  will  be  awarded  to  compel  the  Same  v.  Jordan,  Id.  373;  Douglass  v. 

act:  lb.,  and  People  ex  rel.  v.  Cline,  Pike  Co.,   101  U.  S.  677.    But  see 

supra.    And  no  contract  will  be  valid  State  ex  rel.  v.  Brassfield,  67  Mo.  331; 

which  is  made  merely  in  anticipation  Webb  v.  Lafayette  Co.,  Id.  353. 

of,  or  to  procure,  such  vote,  although  '  People  ex  rel.  v.  Cline,  supra. 

the  vote  be  afterward  obtained:    Ih.  'Board  v.  Texas  &  Pacific  Ry.  Co., 

» Reiger  v.  The  Town  of  Beaufort,  46  Tex.  816,  13  Am.  Ry.  Rep.  269. 

70  N.  Car.  319.   And  so  in  Tennessee,  » Board  v.  T.  &  P.  Ry.  Co, 

under  the  Constitution  of  1870,  Art.  « Board  v.  T.  &  P.  Ry.  Co, 
2,  Sec.  29,  to  bind  a  county  excepted 
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issning'the  same.'  And  in  the  case  of  the  Town  of  \^enice  v.  Mur- 
dock,  here  cited,  it  is  held  that  a  recital  in  the  bonds  of  such  fact  or 
finding  is  evidence  thereof  to  estop  the  obligors  from  denying 
the  same  at  the  suit  of  a  honafide  holder.'  Bonds  made  payable 
to  "D.  J.  or  bearer,"  instead  of  to  the  company  or  bearer,  are 
not  for  that  reason  void.' 

A  town  clerk  has  no  authority  to  compromise  a  claim  against 
a  town  of  his  own  motion.  His  duties  are  merely  ministerial. 
And  it  seems  that  when  a  supervisor,  under  an  election,  makes  a 
subscription  and  executes  bonds,  a  town  clerk  has  no  authority 
to  question  the  legality  of  the  act,  or  refuse  to  countersign  the 
bonds  and  make  a  record  thereof.* 

Section  32  of  Art.  12  of  the  Texas  conatitijtion  of  1869,  which 
provides  for  the  assessment  and  collection  of  a  tax  to  aid  in  the 
construction  of  railroads,  was  not  designed,  the  Supreme  Court 


*  Dillon  on  Munic.  Corps.,  Sec.  491; 
Eoyal  Biitish  Bank  v.  Turquand,  6 
Ell.  &  Bl.  327;  St.  Joseph  Township 
V.  Rogers,  16  Wall.  644;  Town  of 
Coloma  V.  Eaves,  2  Otto  (92  S.  Ct. 
U.  S.),  484;  Town  of  Venice  iJ.Mur^ 
dock,  2  Otto  (U.  S.),  494;  Converse  v. 
Citr  of  Fort  Scott,  2  Otto,  503;  County 
of  Moultrie  v.  Rockingham  Ten  Cent 
Savings  Bank,  2  Otto,  631;  Rock 
Creek  v.  Strong,  96  U.  S.  271;  Macon 
Co.  ».  Shore3,v97  U.  S.  272;  Blocks. 
Comrs.,  99 U.S.  686;  Munsonp.  Town 
of  Lyons,  12  Blatch.  589;  Ballou  v. 
Jasper  Co.,  3  Fed.  Repr.  620;  S.  C.  10 
Repr.  449  (U.  S.  Cir.  Ct.,  S.  Dist.  Ill), 
But  see  People  ex  rel.  v.  Cline,  supra. 
Nor  can  proof  be  made  to  defeat  a  suit 
on  coupons  or  bonds,  as  against  a  bona 
fide  holder,  that  the  taxable  value  of 
property  was  not  large  enough  to 
justify  the  voting  of  the  indebtedness : 
Marcy  v.  Township  of  Oswego,  2  Otto, 
637. 

*  See  also.  Town  of  Coloma  v.  Eaves, 
supra;  Marcy  v.  Oswego,  92  U.  S. 
637;  Douglas  Co.  v.  BoUes,  94  U.  S. 
104;  Johnson  Co.  v.  January,  Id.  202; 
San  Antonio  v.  Mehafiy,  96  U.  S.  812; 
Peck  V.  City  of  San  Antonio,  51  Tex. 


490;  Warren  Co.  v.  Marcy,  97  U.  S.  96; 
Daviess  Co.  v.  Huidekoper,  98  U.  S.  98; 
Wilson  V.  Salamanca,  99  U.  S.  499; 
Supervisors  v.  Gilbraith,  Id.  214;  Or- 
leans V.  Piatt,  Id.  676;  Hackett  v.  Ot- 
tawa, W.  86;  Pom  pton  0.  Cooper  Un- 
ion, 101  U.  S.  196;  Menasha  v. 
Hazard,  12  Chi.  Leg.  News,  329; 
Dodge  V.  -Platte  Co.,  16  Hun,  285, 
But  see  conira,  Woodruff  ».  Okolona,' 
67  Miss.  806.  But  the  recitals  will 
not  operate  as  an  estoppel  if  there  is 
no  power  to  subscribe:  Barnes®.  Town 
of  Lacon,  84  111.  461 ;  Lippincott  v. 
Town  of  Pana,  92  111.  24;  S.  C.  2 
Bradw.  (Ill .)  466.  On  the  other  hand, 
recitals  showing  the  bonds  to  be  in- 
valid charge  those  dealing  with  the 
bonds  with  notice:  Harshman».  Bates 
Co.,  92  U.  S.  669;  McClure  v.  Oxford, 
94  U.  S.  429;  Bates  Co.  v.  Winters,  97 
U.  S.  83;  Wilson  v.  Salamanca,  99 
U.  S.  499;  Lewis  v.  Barbour  Co.,  3 
Fed.  Repr.  191  (U.  S.  Cir.  Ct.,  Dist. 
Kans). 

"  Rogan  *.  City  of  Watertown,  30 
Wis.  269;  S.  C.  8  Am.  Ry.  Rep.  20. 

'People  ex  rel.  v.  Cline,  63  III.  394, 
7  Am.  Ry.  Rep.  373. 
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of  that  state  hold,  to  determine  the  character  of  such  aid,  or  the 
manner  in  which  it  should  be  extended,  but  merely  the  conditions 
and  extent;'  and,  therefore,  the  act  of  the  legislature  of  April 
12,  1871,  prescribing  the  mode  of  assistance,  by  subscription 
to  stock,  etc.,  was  constitutional.'  Under  that  law  a  county 
might  aid  in  the  construction  of  a  railroad  by  subscribing  for 
stock  therein." 

This  act  of  April  12,  1871,  was  subsequently  repealed  by  a 
statute  of  date  April  22^  1874.  At  the  same  session  statutes  m 
pari  materia  were  passed,  of  date  May  2,  1874,  one  of  which 
provided  that  the  act  of  April  22d  should  take  effect  from  its 
pdssage,  and  excepted  a  particular  county  from  its  provisionM 
It  was  held  the  latter  statutes  must  be  construed  as  one  act,  and 
the  exceptions  of  one  being  broader  than  the  others,  and  not  con- 
tradictory thereto,  must  prevail;  and  that  the  act  of  April  22d  not 
having  taken  effect  at  the  time  of  its  amendment,  the  exception 
was  valid.*  The  act  of  May  2d,  creating  the  exception,  was  held 
not  obnoxious  to  the  constitutional  objection  that  it  embraced 
more  than  one  object;  and  the  exception  was  not  foreign  to  the 
purpose  expressed  in  tlie  caption,  it  being  entitled,  "  An  act  to 
amend "  the  former  act."  Nor  were  the  statutes  of  May  2d  ob- 
jectionable as  reviving  a  repealed  law,  for  the  law  of  1871  was 
not  then  repealed,  the  act  of  April  22,  1874,  not  taking  effect 
until  the  amendment  providing  for  its  immediate  operation.' 

A  municipal  corporation  is  liable  to  refund  the  consideration 
received  for  bonds,  where  they  are  subsequently  declared  void 
for  want  of  power  to  issue  them.' 

Kecitals  of  facts  necessary  to  authorize  proceedings  for  the 
issuance  of  bonds  are  'prima  facie  correct,  and  can  not  be  dis- 
puted in  a  collateral  proceeding.'  The  application  for  the  issu- 
ance of  the  bonds  may  be  made  as  well  by  commissioners  ap- 
pointed to  organize  the  company  as  by  the  directors,  though  the 

'  Austin  V.  Gulf,  Colorado  &  Santa  '  Wapello  Co.  v.  B.  &  M.  R.  R.  R. 

Fe  R.  R.  Co.,  45  Tex.  234, 13  Am.  Ry.  Co.,  44  la.  585. 

Rep.  172.  8  Louisville  &  Nashville  R.  R.  Co.  v. 

2  Austin  V.  G.,  C.  &  S.  P.  R.  R.  Co.  State,  8  Heisk.  663,  19  Am.  Ry.  Rep. 

'  Austin  V.  G.,  C.  &  S.  P.  R.  R.  Co.  107.    And  so  as  to  organization  of 

*  Austin  V.  G.,  C.  &  S.  F.  R.  R.  Co.  corporation,  etc. :  Macon  Co.  ■».  Shores, 

'  TbiA.    And  see  Quincy,  Mo.  &  Pao,  97  U.  S.  272;  Smith  ».  Clark  Co.,  54 

R.  R.  Co.  «.  Morris,  84  111.  410.  Mo.  58. 
=  lUA. 
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latter  are  then  elected.'  By  the-  Tennessee  act  of  1871,  Cli.  50, 
the  order  for  the  subscription  is  required  to  be  made  by  a  major- 
ity of  the  justices  at  a  quarterly  term,  but  bonds  already  issued 
will  not  be  declared  invalid  because  the  order  is  not  made  at  the 
quarterly  term.'  For  mere  irregularities  in  the  proceedings 
under  which  bonds  are  issued,  they  will  not  be  declared  void.' 

But  in  Kansas  it  is  held,  where  a  subscription  and  the  issuance 
of  bonds  had  been  duly  authorized  by  votp,  and  but  two  out  of 
three  members  of  the  county  board  met  at  a  special  meeting, 
wthout  any  call  therefor,  and  without  any  notice  to  the  other 
member,  and  made  the  subscription  and  issued  the  bonds,  de- 
positing them  with  the  state  treasurer  to  be  delivered  upon  the 
performance  of  certain  conditions,  that  the  county  might  main- 
.tain  an-action  to  set  aside  and  cancel  the  bonds.* 

No  acceptance  of  the  subscription  is  necessary.  Compliance 
with  the  terms  thereof  on  the  part  of  the  municipality  raises  a 
presumption  of  acceptance.' 

5.  Special  subscriptions. — When  neither  all  nor  any  named  part 
of  the  capital  stock  is  required  by  the  charter  of  a  railroad  com- 
pany to  be  first  raised,  as  a  condition  to  the  lega^l  existence  of  the 
company,! then  the  company  may  proceed  in  the  prosecution  of 
the  enterprise  at  discretion ;  and  if  there  be  special  subscriptions 
to  such  stock,  made  dependent  upon  particular  circumstances 
and  conditions  named  In  such  subscription,  then  such  special 
subscriptions  become  collectable,  and  payment  thereof  may  be 
enforced  according  to  the  terms  of,  and  on  compliance  with,  such 
special  subscription,  irrespective  of  the  fact  whether  there  had 
been  calls  made  or  not,  for  stock  subscribed  upon  the  general  sub- 
scription books  of  the  company.'  But  subscriptions  to  capital 
stock  all  made  alike  dependent  on  the  raising  of  a  certain  amount 
or  number  of  shares,  are  not  subject  to  call,  and  can  not  be  col- 
lected at  law,  until  the  contemplated  amount  is  subscribed  in 
good  faith.' 

'L.  &  N.  E.  R.  Co.  V.  State.  'Iowa  &  Minnesota  R.  R.  Co.  o. 

"L.  &K  R.  R.  Co.  «.  State.  Perkins.    28    Iowa,    281;    Hanover 

'  L.  &  N.  R.  R.  Co.  V.  State.  Junction  &  Susquehanna  R.  R.  Co.  v. 

*Comrs.  of  Anderson  Co.  ».  Paola&  Haldeman,  82  Penn.  St.  36;    S.  C.  15 

Fall  River  R.  R.  Co.,  20  Am.  Ry.  Rep.  Am.  Ry.  Rep.  442. 

315  (Kana.).  '  The  Monadnook  R.  R.  Co.  v.  Felt, 

» State  «.  Town  of  Lime,  23  Minn.  52  N.  Hamp.  379;   S.  C.  2  Am.  R.  R. 

521;    State  e.  City  of  Hastings,  24  Reps.    186;     Philadelphia    &   "West 

Minn.  78.  Chester   R.  R.  Co.  ».  Hickman,  28 
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And  where,  after  subscribing-  in  one  state  on  such  conditions, 
the  company  is  consolidated  with  a  road  under  construction  in 
an  adjoining  state,  the  stock  subscription  of  the  latter  company 
is  no  part  of  the  amount  required  to  till  the  conditions  of  the 
original  subscription  of  the  former.' 

Conditions,  however,  not  general  and  alike  to  all  in  their  ad- 
vantages, are  not  per  se  binding  on  the  company  or  subscriber; 
but  if  acquiesced  in  by  the  parties  thereto,  and  the  subscribers 
be  accepted  as  members  of  the  corporation,  and  act  as  such, 
they  become  obligatory  on  both." 

The  president  of  a  railroad  company,  after  it  is  fully  organized, 
so  as  in  itself  to  be  able  to  contract,  may  make  contracts  which 
will  bind  the  company,  in  relation  to  the  ordinary  business  there- 
of; '  and  a  special  contract  with  one  who  has,  in  common  with- 
others,  been  released  from  a  fdrmer  subscription,  to  renew  his  sub- 
scription, but  the  same  as  renewed  to  be  paid  in  ties,  instead  of,  as 
by  its  original  terms,  in  money,  will  be  obligatory,  though  not 
reduced  to  writing,  if  such  renewal  and  terms  of  payment  be  an 
entire  contract*  And  when  such  special  contract  is  established, 
the  making  of  an  unexplained  cash  payment  by  the  party,  when 
not  made  in  pursuance  of  any  call,  will  not  estop  him  from  claim- 
ing the  condition  of  his  subscription,  and  from  his  right  to  pay 
the  balance  in   materials,  as  he  contracted  to  do." 

Such  conditional  subscriptions  are  valid,  if  made  after  com- 
plete organization  of  the  company.    There  is  power  then  to 

Penn.  St.  318;   Troy  &  Greenfield  R.  Ridgefield  &  N.  Y.  R.  R.  Co.  e.  Brush, 

R.  Co.  V.  Newton,  8  Gray,  596;  Penob-  «  Conn.  86;    Boston,  B.  &  G.  R.  R. 

scot  R.  R.  Co.  V.  White,  41  Me.  -512.  Co.  v.  Wellington,    113    Mass.  79; 

But  otherwise,  if  so  Taried  afterward  Ashuelot  Boot  and  Shoe  Co.  v.  Hoit, 

as  to  indicate  a  different  intent.    They  56  N.  H.  548.     But  an  agreement  by 

are  then  payable  regardless   of  such  a  contractor,  who   subsequently  be- 

condition:     Emmitt    v.    Springfield,  comes  insolvent  and  fails  to  fulfill  his 

Jackson  &  Pomeroy  R.  R.  Co.,  31  Ohio  contract,  to  construct  the  road,  and  to 

St.  23;  S.  C.  16  Am.  R.W.  Reps.  266.  accept  a  portion  of  the  stock  in  pai-t 

'  The  Monadnock  R.  R.  Co.  v.  Felt,  payment  thereof,  ia  not  such  a  sub- 

52  N.  Hamp.  379;  ante,  subdn.  4.  scription  as  will  comply  with  a  char- 

''Melvin  v.  Hoitt,  52  N.  Hamp.  61;  ter  which  requires  a  certain  amount 

S.  C.  2  Am.  R.  R.  Reps.  195.  to  be  subscribed  before  calls  can  be 

'Pittsburgh  &  Connellsville  R.  R.  made:     New  York,    Housatonic   & 

Co.  V.  Stewart,  41  Penn.  St.  54.  Northern  R.  R.  Co.  v.  Hunt,  39  Conn. 

^Pittsburgh  &  Connellsville  R.  R.  75,  4  Am.Ry.  Rep.  56. 

Co.  i).  Stewart,  41  Penn.  St.  54;  Van  "  Pittsburgh  &  Connellsville  R.  R 

Cott  V.  Van  Brunt,  2  Abb.  N.  C.  283j  Co.  v.  Stewart,  41  Penn.  St.  54. 
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contract  on  the  part  of  the  company.'  Before  then,  there  is  no 
such  power;  for  the  power  can  only  rest  in  the  corporation 
which  is  not  in  a  capacity  or  status  authorizing  it  to  bind  itself, 
or  any  one  else,  until  organization  is  effected."  Prior  con- 
tracts are  sometimes  made  binding  after  organization  by  rati- 
fication of  the  parties,  but  are  not  ordinarily  binding  per  se. 

Certilicates  of  stock,  though  embodying  a  promise  to  pay  in- 
terest at  a  specified  rate  to  the  holder  on  the  amount  thereof, 
constitute  the  holder  or  owner  a  stockholder  in  the  ordinary 
sense  of  the  term.  They  are  not  Wiere  evidence  of  a  conditional 
subscription.'  If  such  provision  for  payment  of  interest  is 
legally  valid,  the  company  having  power  to  make  the  same,  then 
they  are  incompetent  to  compel  the  holder  to  take  such  interest 
in  bonds,  or  other  tiling  than  money;  and  though  the  certificates 
be  issued  by  the  oflBcers  without  authority,  yet  the  company 
may  ratify  the  same,  if  clothed  with  power  to  have  made  the  cer- 
tificates themselves.* 

Under  the  statute  of  Ohio,  of  Feb.  11,  1848,  allowing  the  pay- 
ment of  interest  by  railroad  corporations  upon  their  capital  stock, 
such  interest  may  not  be  paid  when  there  are  unpaid  debts  against 
the  company  for  labor  or  materials  used  in  the  construction 
of  the  road;  or  when  such  payment  will  reduce  the  capital  stock 
of  the  company.'  Such  payment  can  not  under  any  circum- 
stances be  made  out  of  the  proceeds  of  capital  stock  paid  it.  The 
latter  is  to  be  used  for  the  construction  and  equipment  of  the 
road,  and  not  for  the  payment  of  interest  or  dividends,  which  are 
payable  only  out  of  the  net  profits  or  other  income  of  the  road. 

An  agreement  of  a  railroad  corporation  to  pay  interest  on 
capital  stock  paid  in,  until  the  road  goes  into  operation,  naming 
no  time  when  the  interest  shall  be  paid,  is  an  agreement  to  pay 
the  same  when,  and  not  before,  the  road  ,is  completed  for  busi- 
ness; '  and  if  it  be  payable  on  demand,  the  legal  effect  thereof 
is  to  make  it  payable  on  demand  made  after  the  road  is   in 

'  Pittsburgh  &  Connellsville  E.  R.  kee  Ry.  Co.,  supra. 

Co.  V.  Stewart,  41  Penn.  St.  54.  spamesville  &  Hudson  R.  R.  Co.  •■. 

'■Pittsburgh  &  Connellsville  R.  R.  King:,  17  Ohio  St.  534. 

Co.  ■■».  Stewart,  41  Penn.  St.  54.  'PainesvUle  &  Hudson  R.  R.  Co.  v. 

'McLaughlin  v.  Detroit  &  Milwau-  King,"  17  Ohio  St.  534,  542. 

kee  Ry.  Co.,  8  Mich.  (4  Cooley),  100.  '  Waterman  v.  Troy  &  Greenfield 

*  McLaughlin  v.  Detroit  &  Milwau-  R.  R.  Co.,  8  Gray,  433. 

10 
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opefation.  Not  only  the  payment,  but  also  the  detaand  of  pay- 
ment, are  to  be  after  the  road  is  in  operation."  It  is  even  then 
only  payable  out  of  the  earnings,  or  surplus  funds,  not  required 
for  running  the  road  or  the  payment  of  debts.  The  time  of  the 
road  going  into  operation  are  terms  used  as  a  limitation  of  the 
right  to  interest,  not  to  designate  a  time  of  payment. 

An  agreement  to  pay  a  certain  sum  of  money  to  a  railroad 
company  as  soon  as  the  cars  run  to  a  specified  place,  and  for 
which  the  company  in  turn  are  to  deliver  to  the  payer  the  same 
number  of  dollars  of  paid  up  shares  of  capital  stock  of  such  com- 
pany, is  suflBciently  performed  on  the  part  of  the  company  by 
delivering  valid,  paid  up  certificates  of  such  stock,  issued  to  an- 
other person,  and  duly  transferred  to  the  person  to  whom  they 
are  delivered,  by  proper  indorsement  thereon.'  It  is  not  neces- 
sarily intended  by  such  contract  that  by  paid  up  stock  is  meant 
the  identical  shares  which  the  money  so  paid  is  to  pay  up.'  It 
is  no  objection  to  the  sufiiciency  of  such  stock  and  the  certificates 
thereof,  that  the  shares,  in  compliance  with  law,  can  only  be 
transferred  upon  the  books  of  the  company  upon  the  surrender 
of  the  certificate;  for  the  assignment  of  the  certificate  contains 
authority  for  transfer  of  the  stock  upon  the  books  of  the  com- 
pany by  an  ofScer  of  the  corporation.*  In  the  meantime,  the 
possession  of  the  certificate  with  the  transfer  thereon  is  prima 
facie  evidence  of  ownership  in  the  holder.' 

Nor  is  it  any  objection  to  the  validity  of  such  certificate  that 
it  is  issued  by  an  act  done  outside  of  the  state  wherein  by  law 
the  corporation  is  created  and  exists.  In  the  case  here  cited,  the 
Supreme  Court  of  Iowa  say:  "We  know  of  no  law  forbidding 
the  charter  or  by-laws  of  such  an  incorporation  to  authorize 
the  issuing  of  such  instruments  by  its  proper  oflScers  at  places 
out  of  the  state,  neither  are  we  prepared  to  determine  that,  if  so 
issued,  without  such  authority,  it  would  be  void."  °  And  the 
failure  of  corporations  to  keep  their  offices,  or  transact  their 
business,  where  by  law  required,  can  not  be  collaterally  set 
up  to  show  the  invalidity  of  stock,  or  the  want  of  capacity  to 

'  Waterman  e.  Troy  &  Greenfield  » Courtright  ».  Deeds,  37  Iowa,  503; 

R.  B.  Co.,  8  Gray,  433.  Sanger  ».  Upton,  91  U.  S.  56. 

2  Coui-tright  V.  Deeds,  37  low^,  503.  «  Courtright  ».  Deeds,  37  Iowa,  510. 

'Courtright  ».  Deeds,  37  Iowa,  503.  But  see  Hilles  ».  Parrish,  1  McCarter 

*  Courtright  ».  Deeds,  37  Iowa,  503,  (N.  J,),  880. 
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own   the   same.     They  are,  nevertheless,  corporatioiis  de  facto, 
while  acting  as  such.' 

6.  An  agreement  to  subscribe  is  not  a  subscription. — An 
undertaking  to  subscribe  for  a  certain  amoant  of  capital  stock 
of  a  railroad  company  when  the  books  are  open  for  subscription, 
does  not  amount  to  a  subscription.  It  does  not  make  the  party 
a  stockholder,  or  liable  to  calls.  The  company  has  not  parted 
with  the  stock  to  him;  it  still  has  the  stock  which  he  promised 
to  purchase.  This  promise  is  in  legal  effect  like  any  other  execu- 
tory promise  to  buy  a  specific  article,  or  to  do  a  thing  which 
the  promising  party  afterwards  declines  to  do.  The  company  still 
having  the  property,  the  damages  for  breach  of  contract  can  not 
be  its  value,  for  the  party  has  not  taken  or  received  it;  but  can 
only  be  for  the  inquiry  sustained  by  non-performance — for  loss  of 
a  bargain — if  such  damage  can  be  measured.'  And  a  mere  offer, 
or  naked  promise,  without  acceptance  or  mutuality,  of  one  person 
to  another,  to  pay  up  his  subscription  if  he  would  make  it, 
will  not  sustain  an  action,  in  the  absence  of  evidence  of  the  sub- 
scription having  been  made  on  the  faith  thereof  To  maintain 
an  action,  it  should  be  such  as  that  either  party  could  enforce  it 
against  the  other.* 

7.  Release  of  subscription  to  capital  stock. — A  radical  change 
in  the  charter  of  a  railroad  companj'^,  of  such  a  nature  as  to 
change  or  greatly  alter  the  responsibilities  of  the  enterprise, 
made  or  procured  after  subscription  to  the  capital  stock  of  the 
company,  will  work  a  release  of  the  stock  subscribers  from  their 
subscriptions  made  upon  faith  of  the  original  undertaking."  But  if 
a  subscriber  thereto  acquiesces  in  such  alteration  by  participating 

'  Com-tright  v.  Deeds,  37  Iowa,  503.  But  see  Athol  Music  Hall  Co.  v.  Carey, 

''Thrasher   v.    Pike  County  R.  R.  116  Mass.  471;  Ashuelot  Boot  &  Shoe 

Co.,  25  111.  893,  405;  Ottawa,  Oswego  Co.  v  Holt,  56  N.  H.  548.    To  recover, 

&  Fox   River  Valley    R.   R.   Co.  v.  in  such  a  case,  there  must  be  special 

Black,   79  111.   262;  Troy    &    Boston  damages  alleged  and  proved:  Thrash- 

R.  R.  Co.  •».  Tibbits,  18  Barbour,  297;  er  v.  P.  Co.  R.  R.  Co.,  swpra. 

Same  v.  Same,  11  Howard's  Pr.  (N.  'Vicksburg,    Shreveport    &  Texas 

Y.)  168;  Lake  Ontario  Shore  R.R.Co.  R.  R.  Co.   v.  Terry,  13  La.  An.  419; 

•«.  Curtiss,  80  N.  Y.  219;  S.  C.  1  Am.  Lake  Ontario  Shore  R.  R.  Co.  v.  Cur- 

&  Eng.  R.  R.   Gas.   362;    Strasburg  tiss,  mpra. 

R.  R.  Co.  «.  Echtemacht,  21    Penn.  ^Vicksburg,   Shreveport    &    Texas 

St.  220;  Mt.  Sterling  Coal  Road  Co.  R.  R.  Co.  v.  Terry,  13  La.  An.  419. 

V.  Little,  14  Bush,  429;  Monterey  &  S.  '  Hartford  &  New  Haven  R.  R.  Co. 

Y.  R.  R.  Co.  V.  Hildreth,  53  Cal.  123.  ».  Croswell,  5  Hill,  383;  Livingston  ». 
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as  a  stockholder  in  a  meeting  of  stockholders,  "and  voting  as  such, 
he  thereby  ratifies  his  subscription,  and  will  be  estopped  from 
denying  his  liability  to  pay  the  same;  for  as  a  stockholder  he  is 
chargeable  with  notice  of  such  alteration,  and  by  participating 
in  the  meeting  he  admits  his  stockholdership. 

In  Wisconsin  the  ruling  is  that  a  radical  change  of,  or  addition 
to,  the  enterprise  subscribed  to,  even  if  made  by  permission  of  a 
legislative  act,  releases  the  subscriber  from  his  stock  sub- 
scription." And  it  is  there  held,  also,  that  the  fact  that  by  law 
in  said  state  there  is  legislative  power  to  amend  or  alter  such 
charters,  does  not  alter  the  case.  The  stockholder  is,  neverthe- 
less, released  from  his  subscription  by  the  cliange.' 

An  amendment  to  the  charter  of  a  railroad  corporation  not  ma- 
terially altering  or  changing  the  character  of  the  original  enter^ 
prise,  is  no  defense  to  an  action  on  calls  of  subscription  to  capi- 
tal stock,  when  such  amendments  have  been  accepted  by  the 
corporation  itself.* 

The  effect  of  amendments  and  alterations  of  charters,  and  ex- 
tensions of  the  enterprise,  is  to  be  viewed  in  reference  to  their 
influence  for  benefit  or  detriment  upon  the  general  interests  of 
the  company,  and  not  in  respect  to  the  interest  of  any  individual 
stockholder.'  ' 

Lynch,  4  John.  Ch.  R.  573;  Middlesex  370. 

Turnpike  Co.   v.   Locke,  8  Mass.  268;  ^Kenosha,  Rockford  &  Rock  Island 

Ind.&Bbensburg Turnpikes. Phillips,  R.   R.    Co.    v.   Marsh,   17   Wis.   13; 

2  Penr.  &  Watts,  184;  Southern  Penn.  Noesen  v.  Port  Washington,  37  Wis. 

I.  &R.  R.  Co.  V.  Stevens,    87    Petin.  168;  Perkins  ».  Same,  Id.  177.    And 

St.  190;  Illinois  Grand  Trunk  R  R.  see  Zabriskie  v.  Haokensaok  &  N.  Y. 

Co.  v.  Cook,  admr.,  29  111.  237;  Mar-  R.  R.  Co.,  3  C.  E.  Green,  178. 

tin  V.  The  Pensaoola  &  Geo.  R.  R.  ^Ibid. 

Co.,  8  ria.  370;  Winter  v.  The  Mus-  *Banet  v.  Alton  &  Sangamon  R. 

cogee  R.  R.  Co.,  11  Geo.  438;  May  v.  R.  Co.,  18  111.  606;  Peoria  &  Oquawka 

Memphis  Branch  R.  R.  Co.,  48  Geo.  R.   R.    Co.  v.  Elting,    17   lU.    429; 

109;    S.  C.  11  Am.  R.W.  Reps.  395;  Sprague  v.  IlUnois  River  R.  R.  Co.,  19 

ante,  subdn.  2.  111.  174,    Terre  Haute  &  Alton  R.  R. 

'Bedford  R.  R.  Co.  v.  Bowser,  48  Co.  v.  Eaip,  21  Dl.  291;  Fry's  Exec'r 

Penn.  St.  (12  Wright),  29,  37;  Mem-  v.  Lexington  &  Big  Sandy  R.  R.  Co., 

phis  Branch  R.  R.  Co.  v.  Sullivan,  57  2  Met.  (Ky.)  314;  Delaware  &  Atlantic 

Ga.  240;   Chetlain  v.  Republic  Life  R.  R.  Co.  ».  Irick,  3  Zabr.  321;  Sprigg 

Ins.  Co.,    86  111.  220;  ante,  subdn.  2.  v.  Western  Tel.  Co.,  46  Md.  67. 

And  so,  for  delay  in  objecting  to  the  ^Baneb  v.  The  Alton  &  Sangamon 

change  or  alteration:  Martin  v.  The  R.  R.  Co.,  13  HI.  504;  Spragne  v.  Illi- 

Pensacola  &  Geo.  R.  R.  Co.,  8  Fla.  nois  River  R.  R.  Co.,  19  lU.  174-   lU 
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The  expression  of  merely  speculative  opinions  of  the  value  of 
grants  made  to  a  railroad  corporation,  by  the  solicitor  of  subscrip- 
tions to  its  capital  stock,  will  not  invalidate  or  release  subscrip- 
tions induced  thereby,  even  though  these  opinions  turn  out  to 
have  been  erroneous.'  Nor  will  the  obtaining  of  colorable  sub- 
scriptions, and  holding  them  out  to  others  as  real,  as  an  inducement 
for  them  to  subscribe  to  capital  stock,  release  subscriptions  made 
under  such  representations,  unless  the  making  of  them  be  influ- 
enced or  obtained  thereby.' 

Is[or  does  the  mere  acceptance  by  a  railroad  corporation  of  a 
statutory  amendment  of  its  charter  empowering  it  to  do  a  work 
or  build  a  road  not  contemplated  by  the  original  charter,  release 
per  se  original  subscriptions  to  the  capital  stock  of  the  company. 
To  work  such  a  release  some  tangible  act  must  be  done  by  the 
company  in  pursuance  of  such  amendatory  grant.'  But  if  the 
route  is  defined  by  the  original  charter,  then  a  material  change 
therein  will  release  subscriptions  to  the  capital  stock  made  on 
the  faith  of  such  original  charter  line  of  the  route.'  But  to  bind 
a  subscriber  to  capital  stock,  payment  of  the  advance  per-centage 
need  not  be  made  at  the  time  of  subscribing.  A  subsequent 
payment  is  sufficient  to  render  the  transaction  valid.* 

8.  Assessment  of,  and  remedy  for  non-payment  of  calls. — 
Where  the  charter  or  act  of  incorporation  fixes  the  amount  of 
capital  stock  of  a  railroad  company,  and  the  number  of  shares 
into  which  it  shall  be  divided,  the  company  may  not  make  and 
enforce  the  collection  of  assessments  upon  the  shares  of  a  stock- 
holder for  the  purpose  of  carrying  on  the  general  business  of  the 
company,  until  the  full  amount  of  the  capital  stock  has  been 
subscribed,  unless  the  power  so  to  do  is  given  by  the  charter  or 

River  R.  E.  Co.  v.  Zimmer,  20  IIJ.  654;  R.  Co.,  35  Miss.  688;  Fry's  Ex'r  ».  L. 

Fry's  Exec'r  ».  Lexington  &  Big  San-  &  B.  S.  R.  R.  Co.,  mpra;  Johnson  v. 

dy  R.  R.  Co.,  2  Met.  (Ky.)  314;  Dela-  Pensacola  &  Ga.  R.  R.  Co.,  9  Fla. 

ware  &  Atlantic  R.  R.  Co.  v.  Irick,  3  299;  Booker's  Case,  18  Ark.  838. 

Zabr.   321;    Irvin  ».  Turnpike  Co.,  2  'Champion    v.    The    Memphis    & 

Pern-.  &  Watts,  466;    Delaware  R.  R.  Charleston  R.  R.  Co.,  35  Miss.  692; 

Co.  V.  Tharp,  1  Houst.  149.  Hester  v.  Same,  32  Miss.  378;  Buffalo, 

'  Walker ».  The  Mobile*  Ohio  R.R.  Corning  &  N.  Y.  R.  R.  Co.  v.  Pot- 
Co.,  34  Miss.  245.  tie,   23  Barb.  21;  Witter  v.  Miss.,  0. 

^  Walker  v.  The  Mobile  &  OhioR.  R.  &  R-  R-  R-  R-  Co.,  20  Ark.  463. 

Co.,  34  Miss.  245.  'Barrington  v.  The  Miss.  Cent.  R. 

'Hawkins  v.  The  Miss.  &  Tenn.  R.  R.  Co.,  32  Miss.  370. 
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contract  of  subscription,  either  expressly  or  else  by  implication.' 
In  other  cases  it  is  held,  that  if  the  charter  or  articles  of  asso- 
ciation do  not  fix  the  amount  or  the  number  of  shares  which 
shall  compose  the  capital  stock  of  the  company,  then,  before  any 
assessments  or  calls  for  installments  on  the  stock  can  be  legally 
made,  or  enforced  by  suit,  the  number  of  shares  or  amount  of 
capital  stock  must  be  definitely  fixed  by  the  corporate  authori- 


>The  Peoria  &  Rock  Island  R.  R. 
Co.  V.  Preston,  35  Iowa,  115;  Salem 
Mm  Dam  Co.  v.  Ropes,  6  Pick.  23;  S. 
C.  9  Pick.  187;  Cent.  Turnpike  Co.  v. 
Valentine,  10  Pick.  142;  Cabot  &  West 
Springfield  Bridge  Co.  v.  Chapin,  6 
Cush.  50;  Worcester  &  Nashua  R.  R. 
Co.  V.  Hinds,  8  Cush.  110;  Stoneham 
Branch  R.  R.  Co.  v.  Gould,  2  Graj-, 
277;  Oldtown  &  Lincoln  R.  R.  Co.  v. 
Veazie,  39  Maine,  571 ;  Penobscot  R.  R. 
Co.  V.  Dummer,  40  Maine,  172;  Som- 
erset &  Kennebec  R.  R.  Co.  v.  Gushing, 
45  Maine,  524;  Lewey's  Island  R.  R. 
Co.  V.  Bolton,  48  Maine,  451;  Little- 
ton Manf.  Co.  v.  Parker,  14  N.  H. 
543;  N.  H.  Cent.  R.  R.  Co.  v.  John- 
son, 10  Foster,  (30  N.  H.)  399;  Con- 
toocook  Valley  R.  R.  Co.  v.  Barker, 
32  N.  H.  363;  Livesey  v.  Omaha  Ho- 
tel Co.,  5  Neb.  50;  Baile  v.  Calvert 
Coll.  Ed.  Soc'y,  47  Md.  117;  Mem- 
phis Branch  R.  R.  Co.  v.  SuUivan,  57 
Ga.  240;  Selma,  Marion  &  Memphis 
R.  R.  Co.  V.  Anderson,  51  Miss.  829; 
lail  V.  Mt.  Sterling  Coal  Road  Co., 
13  Bush,  32;  ante,  Chap.  Ill,  subd'n 
1.  In  Lewey's  Isl.  R.  R.  Co.  o.  Bol- 
ton, supra,  it  is  held  that  a  subscrip- 
tion of  preferred  stock,  to  draw  inter- 
est, can  not  be  accounted  as  part  of 
the  amount  required  to  be  raised. 
The  subscription  book  is  prima  facie 
evidence  of  the  amount  subscribed: 
Marlborough  Branch  R.  R.  Co.  v.  Ar- 
nold, 9  Gray,  159.  The  rule  of  the 
text  always  yields  to  the  understand- 
ing of  the  parties:  Emmitt  v.  Spring- 
field, Jackson  &  Pomeroy  R.  R.  Co.,  31 


Ohio  St.  23,  16  Am.  Ry.  Rep.  266.  In 
Ohio  it  is  held  that,  under  their  stat- 
utes, assessments  may  be  made  when 
ten  per  cent,  of  the  stock  has  been 
subscribed,  and  the  corporation  fully 
organized:  Jewett  v.  Valley  Ry.  Co., 
34  Ohio  St.  601,  21  Am.  Ry.  Rep.  21. 
But  under  the  statute  of  lUinois  the 
rule  of  the  text  prevails:  AUman  v. 
Havana,  Rantoul  &  Eastern  R.  R.  Co., 
88  111.  521,  21  Am.  Ry.  Rep.  347. 
But  it  is  otherwise  where  the  subscrip- 
tion is  not  required  as  a  condition  pre- 
cedent by  the  statute :  Warwick  R.  R. 
Co.  V.  Cady,  11  R.  I.  131;  Jewett  v. 
Valley  Ry.  Co.,  supra;  Lail  v.  Mt.  S. 
C.  R.  Co.,  supra;  Perkins  v.  Sanders, 
66  Miss.  783.  The  subscriber  may  be 
estopped  from  setting  up  this  defense 
by  co-operating  with  the  company  in 
their  acts:  Clarke  v.  Thomas,  34  Ohio 
St.  46.  But  he  is  not  estopped  by 
payments,  unless  made  with  knowl- 
edge: Oldtown  &  L.  R.  R.  Co.  v  Vea- 
zie, 39  Me.  571;  Somerset  &  K.  R.  R. 
Co.  V.  Cushing,  45  Me.  524;  Livesey 
V.  Omaha  Hotel  Co.,  5  Neb. .50.  The 
decision  of  officers  of  the  company  in- 
vested with  power  to  ascertain  wheth- 
er the  requisite  amount  has  been  sub- 
scribed, is  conclusive:  Cass  v,  Pitts- 
burg, Va.  &  C.  Ry.  Co.,  80  Penn.  St. 
31.  This  olgection  may  be  waived  by 
the  subscriber:  Memphis  Br.  R.  R.  Co. 
V.  Sullivan,  and  Livesey  v.  Omaha  Ho- 
tel Co.,  supra.  But  attendance  at 
meetings  where  an  assessment  is  voted, 
is  not  a  waiver:  Ridgefield  &  N.  Y. 
R.  R.  Co.  V.  Reynolds,  46  Conn.  375. 
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ties  of  the  company.'  For,  without  such  definite  ascertainment 
of  the  gross  amount  of  capital  stock,  no  apportionment  thereof 
can  be  made  among  subscribers  thereto;  which  apportionment  is 
absolutely  necessary  in  case  the  number  of  shares  subscribed  for 
by  all  the  subscribers  amount  in  the  aargregate  sum  thereof  to 
more  than  the  amount  of  capital,  when  subsequently  fixed  by  the 
company.  But  tiie  records  of  the  company  will  be  competent 
proof,  if  the  same  appears  thereon,  to  show  the  amount  of  capital 
and  number  of  shares  which  were  really  subscribed  for  at  the 
time  of  making  the  assessment.' 

Although  by  the  law,  the  charter  or  the  by-laws,  no  more  than 
a  given  sum  or  per  cent,  of  the  subscription  or  shares  can  be 
called  for  at  any  one  time,  yet  the  inhibition  is  to  the  require- 
ment of  payment  thereof,  aad  not  to  the  mere  act  of  making  the 
calls;  therefore,  several  calls  tor  installments,  payable  respect- 
ively at  several  different  times,  not  more  frequent  than  the 
time  limited  by  the  law,  by-laws  or  charter,  may  be  voted  at  one 
and  the  same  time.' 

A  remedy  by  suit  to  enforce  the  subscription  lies  in  all  cases 
upon  the  terms  and  conditions  thereof,  although  nothing  is  said 
of  the  right  of  the  company  to  enforce  the  same  by  suit.  A  con- 
tract of  subscription  for  shares  is  an  implied  promise  to  take 
and  pay  for  the  same,  which,  in  default  of  compliance,  may,  like 
other  contracts,  be  enforced  by  suit;   for  if  no  other  remedy  be 

'  Somerset  &  Kennebec  R.  E.  Co.  v.  34  Penn.  St.  358. 

Gushing,  45  Maine,  524;   Somerset  R.  '  Penobscot  R.  R.  Co.  v.  Dummer, 

R.  Co.  V.  Clarke,  61  Maine,  379^  Stone-  40   Maine,  172;    Minneapolis  &  St. 

ham  Branch  R.  R.  Co.  ».  Gould,  2  Louis  Ry.  Co.  v.  Morrison,  23  Minn. 

Gray,  277;  Troy  &  GreenBeld  R.  R.  308,  17  Am.  Ry.  Rep.  85.    And  notice 

Co.  V.  Newton,  8  Gray,  596;    Worces-  required  may  be  given  in  the  same 

ter  &  Nashua  R.  R.  Co.  ».  Hinds,  8  manner:   M.  &  St.  L.  Ry.  Co.  ».  Mor- 

Cush.  110.     See  White  Mountains  R.  rison.   And  where  the  charter  requires 

R.  Co.  V.  Eastman,  34  N.  H.   124.  thirty  days  notice  of  the  calls,  that 

But  see  contra,  Bucksport  &  Bangor  interval  of  time  need  not  elapse  be- 

R.  R.  Co.  V.  Buck,  65  Me.  536,  9  Am.  tween  the  appointed  times  of  payment 

Ry.  Rep.  298.    In  this  case  it  is  said  of   each   installment:    Ibid.    As    to 

the  amount  subscribed  constitutes  the  what  allegation  of  the  publication  of 

capital  stock.  notice  is  sufficient,  see  Ibid.    And  the 

*  Penobscot  R.  R.  Co.  v.  Dummer,  requirement  of  notice  "in  such  other 
40  Maine,  172;  Dows  v.  Naper,  91  place  or  places  as  may  be  thought  ad- 
Ill.  44;  Macon  &  Augusta  R.  R.  Co.  visable,"  leaves  the  giving  of  such 
V.  Vason,  57  Ga.  314;  Bavingfcon  v.  further  notice  to  the  option  of  the  di- 
Pittsburgh  &  Steubenville  R.  R.  Co.,  rectors:    Ibid. 
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given  in  terms,  then  this  is  the  only  remedy.'  But  where  the 
subscription  list  or  charter,  or  the  statute  law,  declare  the  right 
of  the  company  to  sell  or  to  forfeit  the  subscribers'  shares  for 
non-payment  of  assessments,  then,  as  a  general  principle,  either 
of  the  remedies  exists  in  the  corporation,  in  addition  to  the  right 
to  sue.  The  former  remedies  are  merely  cumulative,  and  are 
not  in  lieu  of  the  right  of  bringing  suit." 

In  the  state  of  Maine,  however,  the  rule  is  different.  It  is 
there  held  that  no  promise  to  pay,  which  will  sustain  an  action, 
is  implied  by  a  simple  agreement  to  take  a  share  or  shares  of 
capital  stock  in  a  corporation,  unless  a  promise  be  found  in  the 
charter,  however  formal  or  regular  the  assessments  may  in  other 
respects  be.'  That  the  remedy  is  in  such  case  to  be  found  in 
the  means  provided  by  the  charter;  that  is,  by  sale  or  forfeiture 
of  the  stock  for  non-payment  of  calls.*  But  otherwise,  in  the 
the  same  state,  if  the  subscription  be  to  "  take  and  fill"  a  share 
or  shares.  The  phrase  to  "  take  and  fill "  is  construed  in  the 
legal  vernacular  of  Maine  to  mean,  take  and  pay  for.' 

But  although  by  statute  the  remgdy  be  alternative,  to  either 
sell  or  forfeit  the  stock  of  a  subscriber  who  declines  to  pay  his 

'Mann  «.  Cooke,  20  Conn.  178,    2  Cooke,    20    Conn.    178;  Pisciitaqua 

Am.  B.  R.  Cases,  124;    Hartford  &  Ferry  Co.  v.  Jones,  39   N.   H.  491; 

N.  Haven  R.  R.  Co.  v.  Kennedy,   12  Western  R.  R.  Co.  v.  Avery,  64  N. 

Conn.  499.  But  an  agreement  between  Car.  491. 

third  parties  to  subscribe  to  the  stock  'Kennebec  &  Portland  R.  R.  Co.  v. 

of  a  particular  railroad  can  not  b6  en-  Kendall,  31  Maine,  470;    Jay  Bridge 

forced  by  the  railroad:  Lake  Ontario  Co.  ».  Woodman,  Jrf.  573;  Penobscot 

Shore  R.  R.  Co.  v.  Curtiss,  80  N.  Y.  &  Ken.  R.  R.  Co.  v.  Dunn,  39  Maine, 

219;  S.  C,  1  Am.  &  Bng.  R.  R.  Cas.  694;  Belfast  &  Moosehead  Lake  B.  W. 

362.    See  as  to  when  an  agreement  to  Co.  v.  Moore,  60  Maine,  561 ;  Same  v. 

subscribe   may  be  considered  a  sub-  Cottrell,  66  Me.  185.    And  so  in  Mas- 

Bcription,     Ottawa,    Oswego    &  Fox  sachusetls:    Mechanics  F.  &  M.  Co. 

River  Valley  R.  R.  Co.  ».  Black,  79  v.  Hall,  121  Mass.  272;  Katama  Land 

111.  262;   Mt.  Sterling  Coal  Road  Co.  Co.  v.  Jemegan,  126  Mass.  155. 

V.  Little,  14  Bush,  429;  Monterey  &  *  Kennebec  &  Portland  R.  R.  Co.  «. 

S.  V.  R.  R.  Co.  V.  Hildreth,  53  Cal.  Kendall,  31  Maine,  470. 

123;    Athol  Music  Hall  Co.  ».  Carey,  'Buokfield   Branch   R.  R.    Co.  v. 

116Mass.  471;  Ashuelot  Boot  &  Shoe  Irish,    39   Maine,   44;    Penobscot* 

Co.  V.  Hoit,  56  N.  H.  548.  Ken.  R.  R.  Co.  v.  Dunn,  39  Me.  587,- 

'  "  Buffalo  &  N.  y.  R.  R.  Co.  v.  Dud-  Penobscot  R.  R.  Co.  v.  Dummer,  40 

ley,  14  N.  T.  336;    Phoenix  Warehg.  Me.  172;  York  &  Cumberland  R.  R. 

Co.  V.  Badger,  67  N.  Y.  294,  6  Hun.  Co.  v.  Pratt,  Id.  447.    And  see  Penob- 

293;  Hartford  &  N.  Haven  R.  R.Co.  scot  &  Ken.  Ki.  R.  Co.  v.  Bartlett,  1? 

V.  Kennedy,  12  Conn.  499;   Mann  e.  Gray,  244. 
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subscription  or  calls  of  capital  stock,  the  company  can  not  pro- 
cure other  subscriptions  in  lieu  thereof,  to  fill  the  amount  of 
capital  contemplated  by  the  charter,  and  then  sell  the  defaulting 
party's  unpaid  stock,  and  collect  of  him  the  deficiency.  There 
remains  in  such  case  no  stock  of  the  delinquent  subscriber  to  sell; 
for  though  his  stock  has  not  been  formally  declared  forfeited,  yet, 
as  new  stock  is  obtained  for  all  that  is  allowed  by  the  charter, 
the  .result  is  to  leave  none  which  can  be  sold.  To  sell  the 
amount  that  might  have  gone  to  the  delinquent  subscriber,  after 
other  is  issued  instead  thereof,  would  be  to  increase  the  amount 
of  the  whole  capital  to  an  illegal  amount.' 

That  "  By  the  subscription  of  a  person  to  the  stock  of  a  railroad 
corporation  of  the  number  of  shares  annexed  to  his  name,  on  the 
terms,  conditions  and  limitations  mentioned  in  the  charter,  and 
the  allowance  to  him  of  the  shares  so  subscribed,  the  relation  of 
stockholder  and  company,  as  between  him  and  the  corporation, 
is  created,  from  which  the  law  implies  a  promise  by  him  to  pay 
installments  ordered  by  the  directors  pursuant  to  the  charter,"  is 
a  principle  of  law,  says  Stores,  Justice,  repeatedly  decided,  and 
is  to  be  considered  as  established." 

And  a  slight  alteration  in  the  route  of  the  road,  made  after 
the  subscription  to  capital  stock,  such  alteration  not  amounting 
to  a  radical  change  of  the  contemplated  enterprise,  will  not  work 
a  release  of  the  subscription,  or  afford  the  subscriber  any  defense 
to  an  action  for  calls  of  stock.'  Nor  will  the  sale  of  a  sub- 
scriber's stock,  made  by  the  company  for  non-payment  of  calls, 

1  Athol  &  Enfield  R.  R.  Co.  v.  In-  Glass  Co.  v.  Dewey,  16  Mass.  94. 
habitants  of  Preacott,  110  Mass.  213.  ' Sprigg  v.  Western  Tel.  Co.,  46  Md. 

2  Danbury  &  Norwalk  R.  R.  Co.  v.  67;  Danbury  &  Norwalk  R.  R.  Co.  v. 
Wilson,  22  Conn.  435,  452;  Hartford  Wilson,  22  Conn.  435;  Jewett  v  Val- 
&  New  Haven  R.  R.  Co.  v.  Kennedy,  ley  Ry.  Co.,  34  Ohio  St.  601,  21  Am. 
12  Conn.  499.  But,  as  before  stated,  Ry.  Rep.  21.  And  where  the  defend- 
where  the  stock  subscribed  does  notiii  ant  had  subscribed  to  the  stock  of  a 
the  aggregate  exceed  the  amount  al-  reorganized  company,  which  had  be- 
lowed  to  be  raised  by  the  charter  as  come  the  purchaser  of  another  road  at 
the  capital  stock  of  the  company,  then  a  mortgage  sale,  it  was  held  he  could 
no  formal  allowance  of  the  shares  is  not  set  upas  a  defense  a  failure  to 
necessary  to  fix  the  relation  of  stock-  construct  the  road  according  to  the 
holder  upon  the  subscriber:  Danbury  charter  termini  oi  such  former  com- 
&  Norwalk  R.  R.  Co.  v.  Wilson,  pany,  unless  the  mortgage,  and  conse- 
supra;  Buffalo  &  N.  Y..  City  R.  R.  quently  the  sale  under  it,  covered  the 
Co.  V.  Dudley,  14  N.  Y.  336;  Chester  route  required.    The  duty  of  the  re- 
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b'e  ground  of  defense  to  snch  subscriber  in  an  action  against  him 
for  an  assesstneut  already  made,  and  otherwise  valid  and  subject 
to  suit."  The  remedies  are  cumulative  upon  each  other,  and  either 
one  or  both  may  be  pursued  without  prejudice  to  the  rights  of 
tlie  company."  But  a  forfeiture  of  the  stock,  if  enforced  by  the 
company,  where  the  right  so  to  do  exists,  amounts  to  a  rescis- 
sion of  the  contract  of  subscription,  and  is  a  defense  to  an  ac- 
tion to  collect  the  same.' 

An  amendment  of  the  charter  of  the  company  by  legislative 
act,  whether  beneficial  or  otherwise  to  the  company,  wliere  the 
power  to  do  so  is  reserved  in  the  charter,  does  not  release  sub- 
cribers  from  their  subscriptions  to  capital  stock,  and  will  be  no 
defense  to  an  action  to  enforce  paj'ment  thereof.* 

The  promise  to  construct  a  railroad  to  a  given  point  is  a  valid 
and  sufficient  consideration  for  a  written  subscription  to  pay 
money  to  a  railroad  company,  or  to  their  representative  officers 
for  the  company,  as  an  inducement  to  the  building  of  such  road.' 
And  the  subsequent  novation  of  such  indebtedness  into  an  obli- 
gation in  the  form  of  a  note,  carries  with  it  the  original  cousid- 

organized  company  to    construct    in  Wilson,  22  Conn.  435;  Hartford  &  N. 

sucli  case  is  measured  by  the  extent  of  Haven  R.  B.  Co.  v.  Kennedy,  12  Conn, 

the  interest  acquired  by  the  mortgage:  499. 

Charticrs    Ry.   Co.   k.    Hodgens,  •  85  'Manns.  Cooke,  20 Conn.  178;  Ken- 

Penn.  St.  501,  18  Am.  Ry.  Rep.  526.  nebec  &  Portland  B.  R.  Co.  v.  Jarvis, 

And   so  where   a  statute  in  force  at  34  Maine,  360. 

the  time  a  subscription  is  made  au-  '  Buffalo  &  New  York  R.  R.  Co.  v. 

thorizes    an  extension    of    the    line,  Dudley,   14    N.  Y.  (4  Keman),   336; 

the  subsequent  exercise  of  such  pow-  Small  v.  The  Herkimer  Manf.  Co.,  2 

er  will  not  affect  the   subscription :  N.  Y.  (2  Comst.)  330;  Northern  R.  R. 

.Tewett   V.  Valley    Ry.    Co.,    supra.  Co.  v.  Miller,  10  Barb.  277;  Ogdens- 

And   see,    to    same    effect,    Gray  «.  burgh,  R.  &  C.  R.  R.  Co.  v.  Frost,  21 

Monongahela    Nav.  Co.,  2  Watts  &  Barb.   544;    Ashton    v.    Burbank,    ' 

Serg.  156;  Cross  v.  Peach  Bottom  Ry.  Dillon,   435;    Rutland  &  Burlingtot 

Co.,  90  Penn.  St.  392;  S.  C.  1  Am.  &  R.  R.  Co.  ®.  Thrall,  35  Vt.  553;  Macon 

Eng.  R.  R.  Cas.  366.   Nor  will  the  fact  &  Augusta  R.   R.   Co.    v.  Vason,  57 

that  the  description  of  the  route  or  Ga.  314;  Allen  v.  Montgomery  R.  R, 

termini  in  the  articles  of  association  is  Co.,  11  Ala.  437. 

incomplete,   or    otherwise    defective:  *  Buffalo  &  New  York  R.  R.  Co.  «. 

Boston,  B.  &  G.  R.  R.  Co.  v.  Welling-  Dudley,  14  N.  Y.  (4  Keman),  336. 

ton,  113 Mass.  79;  Cayuga  Lake  R.R.  'First    National     Bank    of   Cedai 

Co.  V.  Kyle,   64  N.  Y.  185,  5  Thomp.  Rapids  v.  Hurford  &  Bro.,  29   Iowa, 

&  C.  659.  579;    Merrill  v.   Reaver,   50  la.  404; 

'  Danbury  &  Norwalk  R.  R.  Cc.  v.  Mansfield,   Coldwater  &  L.  M.  R.  B. 
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eration,  and  is  likewise  valid.'  Part  payment  of  such  subse- 
quent note,  and  the  execution  of  a  new  note  for  the  balance 
thereof,  so  as  to  again  renew  the  contract  of  indebtedness  in 
like  manner  as  in  the  first  renewal,  C£),rries  into  such  last  named 
note  the  original  consideration." 

The  declarations  of  persons  who  are  not  shown  to  have  been 
authorized  to  represent  or  speak  for  the  railroad  company,  are 
not  legal  evidence,  if  proven,  to  invalidate  such  subscription  or 
such  note,  upon  a  trial  to  enforce  the  latter,  and  therefore  may 
not  be  admitted  in  evidence.' 

Nor  will  an  unperformed  agreement  or  promise  on  the  part 
of  the  railroad  company  to  erect  certain  depot  improvements 
within  an  indefinite  time,  held  ^  forth  as  an  inducement  to  such 
subscription,  upon  condition  of  certain  money  payments  and 
conveyances  of  land  to  be  donated  by  the  citizens,  city  or  coun- 
ty, when  such  payments  and  conveyances  have  not  been  made, 
invalidate  such  note,  under  pleas  of  want  of  consideration  and 
fraud  based  thereon,  in  an  action  upon  said  note.* 

In  an  action  by  a  railroad  corporation  or  other  corporate  body 
against  one  of  its  stockholders,  brought  upon,  and  for  enforce- 
ment of,  his  subscription  to  the  capital  stock  of  the  company,  it 
is  no  defense  that  declarations  were  made  to  induce  the  making 
of  the  subscription,  that  the  road  would  pursue  a  particular  route 
or  locality,  or  would  go  through  a  particular  county.  The  written 
subscription  is  the  test,  and  can  not  be  varied  by  parol  evidence 
in  favor  of  one  or  more  subscribers.'  Nor  is  it  competent  for 
him  to  show  in  defense  thereto  that  the  corporation  has  forfeited 

Co.  V.  Brown,  26  Ohio  St.  223;   Same  85  111.  313;  ante,  subdn.  2.     A  contra- 

V.  Stout,  Id.  241;    Caley  v.  Phil.  &  C.  ry  doctrine  is  holden,  Walkbb,  J., 

Co.  R.  R.  Co  ,  SOPenn.St.  363;    De-  dissenting,  in  Rives  v.   Montgomery 

troit,  L.  &  L.  M.  R.  R.  Co.  v.  Stames,  South  Plank  Road  Co.,  30  Ala.  92. 

38Mich.  698;  Bucksport&  Bangor R.  'First   Natl.    Bank    v.    Hurford, 

R.  Co.  V.  Brewer,  67  Me.  295^  supra. 

'First    National    Bank    of    Cedar  5Miss.,0uachita&R.  R.  R.  R.  Co.«. 

Rapids  ».  Hurford  &  Bro.,  29  Iowa,  Cross,  20  Ark.  443;  McMillan  ».  Mays- 

579.  ville  &^  Lexington  R.  R.  Co.,  15   B. 

*  First    National    Bank    of   Cedar  Monroe,  218;  Conn.  &  Pass.  Rivers  R. 

Rapids  V.  Hurford,  29  Iowa,  579.  R.  Co.  v.  Bailey,  24  Vt.  477;  Martin  v. 

'First   National    Bank   of    Cedar  The  Pensacola  &  Geo.  R.  R.  Co.,  8 

Rapids  V.  Hurford  &  Bros.,  29  Iowa,  Tla.  370;  Jack   v.   Naher,  15  Iowa, 

579;  Ills.  Midland  Ry.  Co.  v.  Barnett,  450;  ante,  subdn.  2. 
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its  corporate  rights,  capacity  or  franchise,  by  misuser  or  nonuser.' 
Such  a  forfeiture  may  only  be  shown  and  enforced,  or  advantage 
thereof  taken,  in  proceedings  on  behalf  of  the  state.  Instituted  di- 
rectly against  the  company,  expressly  for  the  purpose  of  avoiding 
its  charter  or  act  of  incorporation.  It  can  not  be  done  in  collat- 
eral proceedings."  Nor  can  a  defendant  in  such  suit  to  enforce 
payment  of  capital  stock  be  allowed,  in  a  collateral  way,  to  ques- 
tion in  such  proceeding  the  legality  or  regularity  of  the  organi- 
zation of  the  corporation.'  If  it  has  assumed  to  exercise  corpo- 
rate functions  before,  by  law,  it  has  a  technical  right  to  do  so,  or 
has  usuj'ped  franchises  not  conferred  on  it  by  law,  these  are 
matters  for  direct  inquiry  by  quo  wa/rranto,  or  other  proper  pro- 
ceeding initiated  on  the  part  of,  and  in  behalf  of,  the  state.  It 
is  not  required  that  in  every  suit  a  company  acting  in  fact  as  a 
'jorporation  brings  for  enforcement  of  its  rights,  that  it  shall  be 
compelled  in  a  collatei-al  way  to  set  up  the  legality  or  formality 
of  its  organization.* 

Norisitany  defense  to  such  an  action,  that  at  the  time  of  mak- 
ing the  subscription  the  organization  of  the  company  was  in- 
complete. By  the  subsequent  organization  the  subscription  be- 
comes obligatory,  and  more  especially  so  when  the  subscriber 
himself  participates  in  perfecting  such  organization,  and  in  ef- 
forts to  induce  others  to  become  subscribers  to  stock  therein." 
Such  questions  can  appropriately  arise  on  a  writ  or  proceeding  in 
quo  wa/rranto. 

'  Hammett  e.  Little  Rock  &  Napo-  Co.,  16  Md.  422. 

leon  R.  R.  Co.,  20  Ark.  204;   Miss.,  « Rice  c.  Rock  Island  &  Alton  R. 

Ouachita  &  Red  River  R.  R.  Co.  v.  R.  Co.,  21111.93,  95;  Montpelier&  W. 

Cross,  20  Ark.  443.  R.  R.R.  Co.  f.Langdon,45  Vt.l37;  S.C. 

2  Aug.  &  Ames  on  Corps.,  Sec.  636;  46  Id.  284;  Buoksport  &  Bangor  R.  R. 
Hammett  ».  Little  Rock  &  Napoleon  Co.  ».  Buck,  B8  Me.  81;  S.C.  65  W. 
R.  R.  Co.,  20  Ark.  204;  Dorris  ».  536;  Cayuga  Lake  R.  R.  Co.  e.  Kyle, 
French,  4  Hun,  292;  Chubb  v.  Up-  64  N.Y.  185,  5  Thomp.  &  C.  659;  Dor- 
ton,  95  U.  S.  665;  Gaff  v.  Flesher,  ris  v.  French,  4  Hun,  2  2;  Hanover 
33  Ohio  St.  107;  McCarthy  ti.  Lavasche,  Junction  &  Susquehanna  R.  R.  Co.  ». 
89  111.  270;  Dows  ».  Naper,  91  111.  44;  Haldeman,  82  Penn.  St.  36. 
Parker  «.  Northern  Cent.  Mich.  R.  R.  « Rice  v.  Rock  Island  &  Alton  R. 
Co.,  33  Mich.  23;  Lehman  v.  Warner,  R.  Co.,  21  111.  93,  95;  anU,  chap.  Ill, 
61  Ala.  455.    A  payment  of  one  or  subdn.  14. 

more  of  the  installments  is  an  admis-  '  Danbury  &  Norwalk  R.  R.  Co.  ». 

sion  of  cbrporate  capacity,  and  the  Wilson,  22  Conn.  435;  Hartford  &  New 

subscriber  is  thereby  estopped  to  deny  Haven  R.  R.  Co.  t>.  Kennedy,  12  Conn, 

the  same :    Maltby  ».  N.  W.  Va.  R.  R.  499;  Kennebec  &  Portland  R.  R.  Co.  p. 


CAPITAL    STOCK.  157    ' 

Nor  is  it  essential  to  maintain  the  action  that  certificates 
of  stock,  or  formal  acceptance  of  the  subscription,  should  evidence 
that  defendant  was  a  stockholder,  unless  there  is  over-subscrip- 
tion.' 

In  such  an  action  against  a  subscriber  to  the  capital  .stock 
of  a  railroad  corporation,  the  defendant  is,  by  the  very  act  of 
subscribing,  estopped  to  deny  the  existence  of  the  corporation, 
not  only  for  the  admission  thereby  made  of  its  corporate  capacity, 
at  least  so  far  as  to  be  enabled  to  receive  subscriptions,  but  also 
forasmuch  that  in  many  cases  (as  under  the  general  law)  a  cer- 
tain amount,  of  subscriptions  are  required  to  enable  a  perfect 
organization  to  be  made."  And  he  may  be  estopped  to  deny 
the  validity  of  his  subscription  by  taking  part  in  the  organiza- 
tion, or  acting  as  an  officer." 

Nor  is  it  an  aivailable  defense  that  understandings  or  agree- 
ments  were  secretly  made  between  the  directors  and  a  portion 
of  the  subscribers,  that  the  latter  should  be  released  from  a  part 
of  their  subscriptions,  after  others,  induced  thereby  to  sign,  shall 
have  subscribed  to  the  stock  of  the  company.'  Such  fraudulent 
agreements  are  void,  and  the  party  aiming  to  get  the  benefit 
thereof  is  liable  absolutely  for   all  he  subscribes."    Nor,  where 

Palmer,  34 Maine,  366;  Chaffing.  Cum-  Kans.  412:   Corwith  v.  Culyer,  69  111. 

mings,    37  Me.   76;  Penobscot  E.  E.  502;  Clarke  v.  Thomas,  34  Ohio  St.  46; 

Co.  V.  Dummer,  40  Maine,  172;  Tonica  Lail  v.  Mt.  Sterling  Coal  Eoad  Co.,  13 

&  Petersburg  E.  E.  Co.  v.  McNeely,  Bush,   32;    Lehman   v.  Warner,    61 

21  lU.  71;   Wight  v.  The  Shelby  R.  R.  Ala.  455. 

Co.,  and  Allen  v.  Same,  16  B.  Mon.  4;  ^Buoksport  &  Bangor  E.  E.  Co.  r. 

Lexington  &  W.C.  E.  R.  Co.  v.  Chand-  Buck,  68  Me.  81,  19  Am.  Ry.  Rep.  10; 

ler  13  Met.  311.  ^^-  Charles  Mfg.  Co.  v.  Britton,  2  Mo. 

iDanbury  &  Norwalk  E.  E.  Co.  v.  App.  290;  Ridgefleld  &  N.  Y.  E.  E.- 
Wilson, 22  Conn.  439,  453;  Wight  v.  Co.  v.  Eeynolds,  46  Conn.  375; 
The  Shelbv  E.  R.  Co.,  and  Allen  v.  The  Wheelock  v.  Kost,  77  111.  296;  Macon 
same,  16  B.  Mon.  4;  Buffalo  &  N.Y.  &  Augusta  R.  E.  Co.  v.  Vason,  57 
City  R.  E.  Co.  v.  Dudley,  14  N. Y.  336;  Ga.  314. 

Chester  Glass  Co.  «.  Dewey,  16  Mass.  *  Anderson   v.   The    Newcastle   & 

g^  Eichmond  R.  E.  Co.,  12  Ind.  (Tanner), 

^Anderson   v.    The    Newcastle    &  376;     Swartwout    v.    Michigan    Air 

Richmond  E.  E.  Co.,  12  Ind.  (Tanner),  Line  E.  E.  Co.,  24  Mich.  389. 

376;  Heaston   v.  Cincinnati   &   Port  "Anderson   v.  The    Newcastle    & 

Wavne  R.  R.  Co.,  16  Ind.  275;  Sanger  Eichmond  R.  E.  Co.,  12  Ind.  (Tanner), 

V.  Upton,  91  U.  S.  56;  Chubb  v.  Upton,  376;  Swartwout  v.  Michigan  Air  Line 

95  Id.  665;   Phoenix  Warehg.  Co.  v.  E.  E.  Co.,   24   Mich.  389;  McRae  v. 

Badger,  67  N.  Y.  294,  6  Han,  293;  Atlantic  &  North  Car.  E.  E.  Co.,  5 

Hunt  V.  Kans.  &  Mo.  Bridge  Co.,  11  Jones'  Eq.  395. 
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the  subscription  itself  is  absolute  on  its  face,  will  conditional 
stipulations  entered  into  by  the  agent  of  the  company  with  one 
or  more  subscribers,  as  to  terms  not  included  in  the  subscrip- 
tion,  be  available  to  such  subscribers  as  a  defense.  The  terms 
of  the  written  subscription  can  not  be  thus  varied.  The  court 
will  not  regard  the  two  instruments  as  merely  parts  of  a  contem- 
poraneous and  single  agreement.'  Moreover,  if  allowed  to  be 
of  validity  as  a  defense,  it  would  operate  as  a  fraud  upon  such 
others  of  the  stockholders  as  subscribed  unconditionally,  and 
upon  the  faith  of  all  others  being  seemingly  upon  the  same 
terms. 

But  a  subscription  to  the  supposed  capital  stock  of  an  unau- 
thorized and  illegally  assumed  corporation — of  a  pretended  rail- 


>  Brownlee  v.  The  Ohio,'  Indiana  & 
Illinois  R.  E.  Co.,  18  Ind.  68,  70;  Mo- 
Clure  V.  People's  Freight  Ry.  Co.,  90 
Penn.  St.  269;  S.  C.  1  Am.  &  Eng. 
R.  R.  Cas.  371.  But  fraud  on  the  part 
of  the  company  itself,  inducing  the 
subscription,  is  a  defense  to  an  action 
for  calls:  Melendy  v.  Keen,  89  111.  395; 
Occidental  Ins.  Co.  v.  Ganzhorn,  2  Mo. 
App.  205;  Upton  v.  Englehart,  3  Dill. 
496;  Farrar  v.  Walker,  Id.  606;  as 
e.  g.,  false  statements  by  the  officers, 
made  in  person  or  by  agents,  concern- 
ing the  financial  condition  of  the  com- 
pany, the  amount  of  stock  subscribed, 
etc. :  Selma,  Marion  &  Memphis  R.  R. 
Co.  V.  Anderson,  51  Miss.  829;  Water 
Valley  Mfg.  Co.  «J.  Seaman,  53  Id.  655; 
Vreeland  v.  N.  J.  Stone  Co.,  2  Stew. 
(N.  J.)  188;  Melendy  v.  Keen,  supra. 
They  may  be  also  made  by  a  pros- 
pectus issued  by  the  company:  Cen- 
tral Ry.  Co.  of  Venezuela  v.  Kisch, 
Law  Rep.  2  H.  L.  99;  Heymann  v. 
European  Cent.  Ry.  Co.,  Law  Rep.  7 
Eq.  Cas.  154.  A  court  of  equity  will 
also  afford  relief  in  such  cases,  by  set- 
ting aside  the  contract:  Vreeland  v. 
N.  J.  Stone  Co.,  supra;  Ross  v.  Estates 
Inv.  Co.,  Law  Rep.  3  Eq.  Cas.  122; 
Hallows  V.  Fernie,  Id.  520.  The  sub- 
scriber must  have  relied  on  the  fraud- 


ulent statements:  Burlington,  Cedar 
Rapids  &  Mo.  R.  R.  Co.  v.  Palmer,  42 
la.  222;  Oregon  Cent.  R.  R.  Co.  v. 
Scoggin,  3  Oreg.  161.  And  he  is 
bound  to  know  the  law,  if  that  would 
have  prevented  damage  to  him:  Wight 
V.  Shelby  R.  R.  Co.,  16  B.  Monr.  4; 
Upton  V.  Tribilcock,  91  U.  S.  45;  Sel- 
ma, M.  &  M.  R.  R.  Co.  V.  Anderson, 
supra.  The  repudiation  of  the  sub- 
scription must  be  within  a  reasonable 
time:  Upton  v.  Tribilcock,  supra; 
Chubb  V,  Upton,  95  U.  S.  665;  Upton 
V.  Englehart,  and  Farrar  v.  Walker, 
supra;  Cent.  Ry.  Co.  of  V.  ».  Kisch, 
supra;  especially  when  asserted 
against  creditors  of  the  company:  Up- 
ton V.  Tribilcock,  and  Chubb  i>.  Upton, 
supra;  Oakes  v.  Turquand,  Law  Rep. 
2  H.  L.  325;  Tennent  v.  City  of  Glas- 
gow Bank,  Law  Rep.  4  App.  Cas.  615; 
Houldsworth  v.  Glasgow  Bank,  Law 
Rep.  5  App.  Cas.  317;  Stone  v.  City  & 
Co.  Bank,  Law  Rep.  3  C.  P.  Div.  282. 
But  where  such  a  defense,  if  allowed, 
would  be  injurious  to  other  subscribers, 
it  can  not  be  interposed:  Caley  v. 
Phil.  &  Chester  Co.  R.  R.  Co.,  80 
Penn.  St.  363;  Miller  ».  Hanover 
Junction  &  Susquehanna  R.  R.  Co., 
87  Penn.  St.  95;  Sohaeffer  ».  Mo. 
Home  Ins.  Co.,  46  Mo.  248. 


CAPITAL  STOCK.  159 

road  company,  whicli  in  fact  has  no  legal  existence,  and  no 
legal  authority  to  organize  or  exist  as  a  corporate  body,  is  a  nul- 
lity, and  is  neither  binding  directly  in  law  nor  indirectly  as  an 
estoppel.' 

A  supposed  corporation,  organized  under  an  act  of  assembly 
originally  valid,  but  before  such  organization  or  acceptance 
thereof  by  the  prospective  corporation  or  corporators,  superseded 
and  rendered  nugatory  by  the  adoption  of  a  new  constitution  con- 
taining a  clause  totally  inhibiting  such  charter  grants  and  organi- 
zation by  special  law,  is  ineffectual  to  create  a  corporate  body, 
and  is  a  mere  naked  assumption  of  corporate  authority,  without 
even  the  semblance  of  right  to  act  as  such." 

Though  it  was  objected  in  the  case  of  Kennebec  &  Portland 
Railroad  Company  v.  Palmer  that  the  subscription  was  made  be- 
fore the  company  was  fully  organized,  and  was  therefore  invalid, 
the  court  held  that  the  subsequent  organization  of  the  company, 
the  part  payment  by  defendant  of  his  subscription,  and  the  pro- 
ceeding of  the  corporation,  after  being  so  organized,  to  accomplish 
the  object  of  its  creation,  obviated  such  objection  as  the  want  of 
organization  at  the  time  of  subscribing  for  the  stock.  The  court 
say:  "The  prior  proceedings  and  acts  of  the  parties  are,  in  such 
cases,  regarded  as  a  legal  basis  for  a  subsequent  promise,  and  the 
partial  execution  of  the  purpose  designed  by  the  charter  as  form- 
ing a  sufficient  consideration  for  it."  ' 

It  is  only  in  cases  where  the  aggregate  amount  of  the  stock 
subscribed  eixceeds  the  amount  of  capital  stock  allowed  to  the 
company  by  the  charter,  and  some  sort  of  action  is  required,  on 
the  part  of  those  representing  the  corporation,  apportioning  to 
the  several  subscribers  their  several  amounts  of  stock,  that  such 
proceeding  becomes  necessary  as  a  matter  precedent  toi  the  main- 
tenance of  suit  for  assessments  or  installments  of  stock  iipon  the 
several  shares.* 

An  irregularity,  informality  or  want  of  the  notice  of  assess- 
ment will  not  be  a  defense  against  a  suit  for  an   assessment 

>  Gillespie  v.    The   Fort  Wayne  &  Maine,  172. 

Southern  R.  R.  Co.,  17  Ind.  243.  *Danhury  &  Norwalk  R.  R.  Co.  v. 

'Gillespie   ®.    The  Port  Wayne   &  Wilson,  22  Conn.  435,  454.    And  see 

Southern  R.  R.  Co.,  17  Ind.  243.  Oler  v.  Baltimore  &  Randallatown  R. 

"Kennebec  &  Portland  R.  R.  Co.  R.  Co.,  41  Md.  583,  7  Am.  Ry.  Rep. 

e>.  Palmer,    34  Maine,  366,  368;  Pe-  495;  McCord  v.  Ohio  &  Miss.  R.  R. 

nobscot   R.  R.  Co.  v.   Dmnmer,    40  Co.,  13  Ind.  220. 
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SO  made,  against  a  stockholder  who  was  himself  one  of  the 
board  of  directors,  and  was  acting  as  such  in  the  meeting 
thereof  that  called  for  the  assessment.'  By  such  presence  and 
participation  in  making  of  the  call  the  defendant  is  charged 
with  actual  notice  thereof.  The  form  of  notice^  contemplated 
by  the  statute  or  charter  is  not  exclusive  unless  expressly  de- 
clared so." 

Though  the  proceeding  be  a  summary  one  under  the  statute,  by 
notice  and  motion,  for  the  recovery  of  subscription  to  capital 
stock  of  a  corporation,  yet  before  a  judgment  can  be  given  upon 
default  of  defendant  the  case  must  be  submitted  to  the  finding 
of  a  jury;  and  the  record  in  such  summary  proceeding 
must  show  every  fact  necessary  to  confer  jurisdiction  of  that 
cliaracter  upon  the  court.'  For  unpaid  calls  for  railroad 
stock  are  not,  and  do  not  come  within  the  description  of,  "  in- 
struments of  writing,  ascertaining  the  plaintiff's  demand,"  so  as 
to  dispense  with  a  jury  under  the  statute  of  Alabama.* 

In  all  such  actions  by  a  railroad  company  against  a  stockholder 
for  calls  of  stock,  the  books  of  the  company  are  competent  evi- 
dence to  prove  the  amount  of  the  installments,  as  also  to  prove 
the  making  of  the  calls.'  But  such  ordinary  record  books  are 
not  evidence  of  the  subscription.  That  must  be  proven  by  pro- 
duction of  the  subscription  book  or  paper  itself.' 

Under  the  laws  of  Nebraska  a  railroad  company  can  not  sell 
or  dispose  of  its  property  or  franchises  until  the  construction 
of  the  road.'  In  this  case  it  appeared  that  the  plaintiff,  president 
of  projected  railroad  lines,  entered  into  a  contract  with  certain 
individuals,  in  consideration  of  ten  thousand  dollars,  to  assign  and 
transfer  the  rights  and  franchises  of  said  companies  to  an- 
other company  to  be  organized,  and  in  which  he  agreed  to  take 

>  Danbury  &  Norwalk  R.  R.  Co.  «.  R.  R.  Cd.,  29  Ala.  373. 

Wilson,  22  Conn.  435,  455;    Lane  v.  'Connoly  v.  Ala.  &  Tenn.  Rivers  R. 

Brainerd,   30  Conn.   565;    Winter  v.  R.  Co.,  29  Ala.  373. 

The  Muscogee  R.R.  Co.,  11  Geo.  438;  'Bavington  v.   The  Pittsburgh   & 

Bucksport   &   Bangor   R.  R.  Co.  v.  Steubenville  R.  R.  Co.,  34  Penn.  St. 

Buck,  68  Me.  81, 19  Am.  Ry.  Rep.  10;  (10  Casey),  358;  anU,  subdn.  2. 

St.  Charles  Mfg.  Co.  v.  Britton,  2  Mo.  '  The  Phila.  &  West  Chester  R.  R. 

App .  290.  Co.  V.  Hickman,  28  Penn.  St.  (4  Casey), 

'Danbury  &  Norwalk  B.  R.  Co.  v.  318;  Mudgett  v.  Horrell,  33Cal.  25. 

Wilson,  22  Conn.  435, 454,  455;  Bucks-  '  Clarke  v.  Omaha  &  Southwestern 

port  &  B.  R.  R.  Co.  v.  Buck,  supra.  R.  R.  Co.,  4  Brown  (Neb.), 458, 19  Am. 

» Connoly  o.  Ala.  &  Tenn.  Rivers  Ry.  Rep.  423. 
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four-tenths  of  the  stock,  and  pay  on  the  first  assessment 
twenty  thousand  dollars.  The  company  was  subsequently 
organized  by  the  plaintifi'  and  some  of  the  parties  to  the 
agreement,  but  the  agreement  was  not  ratified  by  the  new 
company  as  such.  Plaintiff  having  subscribed,  according 
to  his  agreement,  for  twenty  thoitsand  dollars  of  stock,  pay- 
able in  cash,  paid  thereon  ten  thousand  dollars,  and  claim- 
ing that  the  balance  was  paid  by  the  consideration  mentioned, 
brought  suit  for  the  stock.  It  was  held  the  contract  of  transfer 
was  illegal  and  void  as  between  the  parties,  and  in  any  event  it 
was  not  binding  on  the  new  company,  so  as  to  permit  the  plaint- 
ifi'  to  credit  the  ten  thousand  dollars  on  his  stock." 

One  corporation  can  not  recover  capital  stock  subscribed 
to  another  corporation,  however  identical  in  name  or  purpose 
they  may  be."  It  can  no  more  be  done  than  can  a  promise  to 
one  natural  person  be  enforced  by  a  different  natural  person, 
both  being  of  the  same  name,  and  the  object  and  purposes  being 
the  same.  No  action  will  lie  in  sight  of  the  original  promise 
except  in  favor  of  the  identical  one  to  whom  it  is  made.  So, 
in  regard  to  corporations  or  legal  persons,  those  alone  to  whom 
the  promise  is  made,  if  the  undertaking  be  not  negotiable  and  be 
not  negotiated  accordingly,  may  maintain  an  action  thereon. 

It  is  no  defense  to  an  action  upon  the  subscription,  to  allege 
that  the  directors  were  not  legally  elected  f  or  that  the  corpora- 
tion has  acted  in  excess  of  its  charter  powers,  or  otherwise  ille- 
gally;' or  has  mismanaged  the  business  of  the  corporation;'  or, 
it  seems,  that  the  corporate  purpose  has  been  totally  abandoned, 

ilbid.  'People  V.  Logan  Co.,  63  111.  374; 

''Thrasher  v.  Pike  County  R.  R.Co.,  Ottawa,  Oswego  &  Fox  River  "Valley 

25  111.  393,  40S.     And  a  corporation  R.  R.  Co.  v.  Black,  79  Rl.  262;  Ills, 

which  has  ceased  to  exist,  by  being  Midland  Ry.   Co.  v.  Barnett,  85  111. 

sold  under  a  mortgage,  can  not  main-  313;  Chetlain  v.  Republic  Life  Ins.  Co., 

tain  an  action  for  its  subscriptions:  86  111.  220;   Merrill  v.  Reaver,  50  la. 

Lake  Ontario  Shore  R.  R..  Co.  v.  Cur-  404.    But  see  Tuttle  v.  Mich.  Air-Line 

tiss, .  80  N.  Y.  219;  S.  C.    1  Am.  &  R.  R.  Co.,  35  Mich.  247,  where  an  ir- 

Eng.  R.  R.  Cas.  362.  regular  consolidation  was  held  to  re- 

'  Jetfersonville  Assn.  v.  Fisher,  7  Ind.  lease  the  subscriber. 

699;  Johnson  v.  Crawfordsville,  F.,  K.  °  Chetlain  v.  Rep.  Life  Ins.  Co.,  su- 

&  F.  W.  R.  R.  Co.,  11  Ind.  280;  Eak-  pra;  Merrill  v.  Reaver,  supra;   Hor- 

right  V.  Logansport  &  N.  Ind.  R.  R.  naday  v.  Ind.  &  111.  Cent.  Ry.  Co.,  9 

Co.,  13  Ind.  404;  Steinmetz  v.  Ver-  Ind.  263. 
&  0.  Tump.  Co.,  57  Ind.  457. 
11 
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if  the  subscriptions  are  required  to  pay  the  corporate  liabilities.' 
But  an  illegal  increase  of  the  capital  stock  will  be  a  defense,  at 
least  to  a  suit  to  enforce  the  payment  of  a  voluntary  contribu- 
tion to  the  company.'  And  so  of  a  sq,le  of  the  road.'  It  is  es- 
sential that  statutory  requirements,  when  there  are  such,  shall 
be  complied  with  in  making  the  calls.*  Thus,  where  a  vote  of  a 
certain  proportion  of  the  stockholders  is  required,  it  must  be  had 
before  the  call  can  be  made.'  And  where  the  directors  are  au- 
thorized to  make  the  assessment,  a  majority  must  act,  and  the 
power  can  not  be  delegated." 

The  company  may  compromise  with  subscribers,  when  acting 
in  good  faith  and  in  a  solvent  condition,  by  accepting  a  portion 
of  the  amount  subscribed  and  releasing  the  residue.'  But  any 
agreement  of  such  a  character  not  made  bona  fide  for  the  pur- 
pose of  securing  the  debt,  or  as  much  thereof  as  possible,  is  void, 
both  as  infringing  upon  the  equality  of  all  the  stockholders,  and 
upon  the  rights  of  creditors/ 

Neither  demand,  nor  notice  of  the  time  or  place  of  payment 
is  essential  to  the  bringing  of  suit,  unless  required  by  the  char- 
ter or  by  statute.'  But  the  notice  required  by  statute  must  be 
given." 

Interest  may  be  recovered  where  the  subscriber  has  delayed  in 
paying." 

'Phoenix  Warehg.  Co.  v.  Badger,  67  ling  v.  Todd,  Law  Rep.  3  C.  P.  Div. 

N.  Y.  294,  6  Hun,  293;  Hardy  v.  Mer-  350. 

riweather,  14  Ind.  203;    Bish  v.  Brad-  'Upton  v.  Tribilcock,  91  TJ.  S.  45; 

ford,   17  Ind.  490;    Morgan   Co.  v.  Bachraan's  Case,  12  Nat.  Bank.  Regr. 

Thomas,  76  HI.  120.  223;  Chandler  v.  Brown,  77  111.  333; 

^MeiTill   V.    Gamble,   46   la.  615;  Zirkel  v.  Joliet  Opsra  House  Co.,  79 

Same  o.  Beaver,  Id.  646.  111.  334;  Melvin  v.  Lamar  Ins.  Co.,  80 

'  South  Ga.  &  Fla.  R.  R.  Co.  v.  Ayres,  III.  446;  Currier  v.  Lebanon  Slate  Co., 

56  Ga.  230.    But  see  Hays  v.  Ottawa,  56  N.  H.  262. 

Oswego  &  Fox  River  Valley  R.  R.  » Macon  &  Aug.  R.  R.  Co.  v.  Vason, 

Co.,  61  111.  422,  12  Am.  Ry.  Rep.  454.  supra. 

*  Louisiana  Paper  Co.  v.  Waples,  3  '"McCarty  w.  Selinsgrove  &  N.  B. 

Woods,  34.  R.  R.  Co.,  87  Penn.  St.  332;  Macon  & 

'  La.  Paper  Co.  v.  Waples,  supra.  Aug.  R.  R.  Co.  v.  Vason,  supra;  Scar- 

« Silver  Hook  Road  v.  Greene,  12  R.  lett  v.  Academy  of  Music,  46  Md.  132. 

1. 164;  Monmouth  Mut.  Fire  Ins.  Co.  "Southern  Cent.  Ry.  Co.  v.Moravia, 

«.  Lowell,  59  Me.  504.  61  Barb.  180;   Gould  v.  Oneonta,  71 

'MaconA  Augusta  R.R.  Co.. f.  Va-  N.  T.  298,    3  Hun,  401;    Rikhoff  e. 

son,  57  Ga.  314;    Adamson's,  Case,  Brown's  Rotary  S.  S.  M.  Co.,  68  Ind. 

Law  Rep.  18  Eq.  Cas.  670;    Bath's  388;  Upton  v.  Bumham,  3  Biss.  520. 
Case,  Law  Rep.  8  Ch.  Div.  334;   Kip- 
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The  power  of  a  railroad  company  or  other  corporation  to  for- 
feit or  sell  the  capital  stock  of  subscribers  thereto  for  non-pay- 
ment of  calls,  depends  upon  the  character  of  the  charter  or  arti- 
cles of  incorporation.  Tlie  corporation  has  no  power  to  make  a 
by-law  to  forfeit  or  sell  a  member's  stock  unless  there  be  a  pro- 
vision in  the  charter  or  articles  of  association  authorizing  the 
making  of  such  by-law;  and  forfeitures  attempted  to  be  made 
without  such  charter  authority  are  void;  the  rights  of  the  stock- 
holders are  left  in  full  force.  Not  only  so,  but  sales  made,  and 
attempted  transfers,  of  the  supposed  forfeited  shares,  will  pass  no 
title  to,  or  interest  in,  them  to  the  purchasers.'  When  such 
power  of  forfeiture  or  sale  exists  by  charter,  it  is  cumulative 
upon  the  right  to  collect  by  suit,  and  either  remedy  may  be  pur- 
sued." 

Power  to  sell  the  capital  stock  of  a  defaulting  stockholder  does 
not  in  itself  amount  to  an  inhibition  of  suit  to  recover  the 
amount  thereof,  but  on  the  contrary,  either  of  the  remedies 
may  be  resorted  to,  at  the  option  of  the  corporate  authorities.' 

In  the  case  here  cited  from  4th  Alabama,  the  Supreme  Court 
of  that  state  say:  "  In  Beene  v.  The  Cahawba  &  Marion  Kail- 
road  Company  (3  Ala.  Hops.  N.  S.  660),  it  was  decided,  that  al- 
though the  charter  in  question  authorizes  the  sale  of  stock  at  its 
par  value  to  pay  what  may  be  due  thereon  by  the  stockholder, 
yet  upon  an  agreement  such  as  that  sued  on  in  the  case  before 
us,  an  action  of  assumpsit  may  be  maintained."  * 

To  make  a  valid  sale  of  capital  stock  under  the  statute  for  non- 
payment of  assessments,  there  must  be  not  only  a  valid  assess- 
ment, but  also  in  every  particular  a  strict  compliance  with,  and 
conformity  to,  the  statute  and  by-laws  in  the  proceedings  for,  and 
sale  by,  the  company.' 

'In  the  matter  of  Long  Island  R.  fore  sale:  Mitchell  ».  Vt.  Copper  Min- 

R.  Co.,  19  Wend.  37;  S.  C.  2  Am.  R.  ing  Co.,  67  N.  Y.  280;  S.  C.  40  N.  Y. 

W.  Cas.  453.  Superior,  406. 

^  Buffalo  &  New  York  R.  R.  Co.  v.  .  ^  Portland,  Saco  &  Portsmouth  R.  R. 

Dudley,  14  N.Y.  (4  Kernan),  336;  and  Co.  ».  Graham,  11  Met.  1;  Lexington 

other  authorities  ante,  a^d  subdn.  2.  &  W.  Cambridge  R.  R.  Co.  v.  Staples, 

'  Carlisle  v.  The  Cahawba  &  Marion  5  Gray,  522;  York  &  Cumberland  R. 

R.  R.  Co.,  4  Ala.  70;    Beene  v.  The  R.  Co.  v.  Ritchie,  40  Me.  425;  Lewey's 

Cahawba  &  Marion  R.  R.  Co.,  3  Ala.  Island    R.    R.    Co.    v.    Bolton,    48 

(U.S.)  660.  Maine,    451;     Somerset    R.    R.    Co. 

*4  Ala.  76.    The  subscriber  may  v.    Clarke,    61   Me.    879;    Belfast  & 

tender  the  amount  due  at  any  time  be-  Moosehead    Lake  R.  R.  Co.  v.  Cot- 
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"Where  a  given  number  of  days  notice  of  an  assessment  is  re- 
quired to  be  given  to  the  stockholder  before  an  order  by  the  direc- 
tory can  be  made  for  a  sale,  it  must  appear  affirmatively  that  such 
notice  was  given  the  required  number  of  days  before  the  making 
of  the  order.  The  same  appearing  so  to  have  been  given  before 
the  day  of  sale  is  in  such  case  insufficient.'  And  if  an  additional 
notice  be  required  to  be  given  or  posted  after  the  making  of  the 
order  of  sale  by  the  directory,  of  the  sale  which  is  about  to  be 
made,  that  also  must  affirmatively  appear  to  have  been  given  in 
conformity  with  the  requirement,  or  else  the  sale  is  invalid.^ 

An  assessment  for  a  larger  amount  than  is  permitted  by  the 
charter  or  by-laws  being  invalid,  a  sale  of  the  shares  for  non- 
payment thereof  is  also  invalid,  even  if  in  other  respects  regu- 
lar.' And  where  a  written  notice  is  required  to  be  given,  it 
will  be  invalid  if  the  paper  served  on  the  party  as  such  be 
not  signed  by  the  proper  officer  to  execute  the  same.*  And  a 
sale  made  at  a  different  place  than  that  required  by  the  charter, 
will  be  invalid;  and  so  if  not  made  in  the  manner  required,  as- 
at  public  auction.  And  the  onus  is  on  the  party  affirming  the 
sale  to  show  conformity,  in  all  these  particulars,  with  the  re- 
quirements of  the  law  and  the  by-laws.' 

A  requirement  of  the  by-laws  that  in  case  of  sale  of  shares 
for  non-payment  of  calls,  "  the  treasurer  shall  notify  the  delin- 
quent owner,  when  his  residence  is  known,  of  the  time  and  place 
of  sale,  by  letter  seasonably  put  into  the  mail,"  and  making  the 
certificate  of  such  officer  that  notice  has  been  thus  given  evidence 
of  that  fact,  is  directory  only;  it  is  intended  to  provide  an  easy, 
convenient  and  certain  mode  of  notice,  and  proof  thereof,  but 
is  not  exclusive  in  its  .character.  Therefore,  actual  notice, 
if  shown  to  have  been  given,  though  given  in  a  different  manner, 
is  sufficient."  • 

trell,  66  Me.  185;  Rutland  &  Burling-  48  Maine,  451. 

ton  R.  R.  Co.  V.  Thrall,  35  Vt.  536;  » Lewey's  Island  R.  R.  Co.  ».  Bolton, 

Germantown  Pass.  Ry.  Co.  v.  Filler,  48  Maine,  461;  Stoneham  Branch  B. 

60  Penn.  St.  124;  Heaston  v.  Cin.  &  R.  Co.  d.  Gould,  2  Gray,  277. 

Ft.  Wayne  R.  R.  Co.,  16  Ind.  275;  * Lewey's  Island  R.  R.  Co.  p.  Bolton, 

■Downing  v.  Potts,  3  Zab.  66;  Johnson  48  Maine,  451 ;  Portland,  Saco  &  Ports- 

V.  Albany  &  Susq.  R.  R.  Co.,  40  How.  mouth  R.  R.  Co.  v.  Graham,  11  Met.  1. 

Pr-  193.  '  Lewey 's  Island  B.  R.  Co.  v.  Bolton, 

'  Lewey's  Island  R.  R.  Co.  v.  Bolton,  48  Maine,  451. 

48  Maine,  451.  e  -^,5  Lexington  &  West  Cambridge 

"  Lewey's  Island  R.  R.  Co.  v.  Bolton,  R.  R.  Co.  v.  Chandler,  13  Met.  311;  S, 
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But  where  stockholders  are  by  statute  and  the  by-laws,  and 
not  otherwise,  made  liable,  on  sale  of  the  stock  for  non-payment 
of  calls,  for  the  difference  in  amount  between  the'sum  sold  for 
and  the  sum  total  of  the  calls,  an  action  for  such  deficiency  will 
not  lie  unless  the  sale  has  been  made  in  sul>stantial  conformity 
to  such  statute  and  by-laws.  Hence,  if  the  sale  is  required  to 
be  at  public  auction,  and  yet  the  stock  be  sold  at  private  sale,  no 
action  can  be  maintained  for  the  difference  between  the  amount 
sold  for  and  the  calls  due.  JS'or  will  it  give  validity  thereto  that 
a  public  sale  be  first  made  thereof  in  proper  form,  and  on  de- 
fault of  the  purchaser  thereat  to  comply,  and  take  the  stock,  a 
sale  thereafter  be  made  privately.  The  objection  to  a  recovery, 
in  either  case  will  prevail  for  non-conformity  to  the  statute  and 
to  the  by-laws.' 

And  so,  a  sale  of  stock  for  non-payment  of  calls,  made  by  an 
auctioneer  without  reference  to,  or  showing  any  order  to,  the 
treasurer  to  sell  the  same,  where  the  by-laws  required  the  sale  to 
be  by  the  ti  easurer  on  order  of  the  directors,  is  holden  to  be  in- 
valid to  pass  the  right  to  silch  stock." 

9.  Certificates  of,  are  mere  evidence  of  title. — The  certifi- 
cates of  capital  stock  in  a  railroad  or  other  corporation  are,  like 
other  muniments  of  title,  merely  the  evidence  of  ownership. 
They  are  of  no  intrinsic  value  in  themselves,  except  as  the  best, 
but  not  only,  proof  of  such  ownership.  Apart  from  any  statu- 
tory provision  to  the  contrary,  such  is  the  weight  of,  at  least,  the 
modern  authorities.' 

10.  Sales  by  administrator, — A  private  sale  of  capital  stock 
belonging  to  the  estate  of  a  deceased  person,  made  by  the  ad- 
ministrator of  the  estate,  when  the  law  required  him  to  sell  at 
public  sale,  is  in  fraud  of  the  law,  and  of  the  legal  rights  of  those 
interested  in  the  estate;  therefore  the  sale  is  voidable  at  the  elec- 
tion of  those  interested  in   the  correct  administration  of  the 

C.  1  Am.  R.W.  Cas.  422;  Mississippi,  R.  Co.  v.  Graham,  supra. 

Ouachita  &  Red  River  R.  R.  Co.  v.  ^Agrioultoral  Batik  w.  Burr,  11  Shep. 

Gaster,  20  Ark.  455;    Schenectady  &  (24  Me.)  256;  The  Same  «.  Wilson,  11 

S.  Plank  Road  Co.  v.  Thatcher,  11  N.  Shep.  (24Me.)  273;  Angell  &  Ame?  on 

Y.  102.  Corps.,  Sees.  560,  561;  Rorer  on  Judi- 

•Portlajid,  Saco  &  Portsmouth  R.  cial  and  Ex.  Sales,  Sec.  1078;  Factor's 

R.  Co.  V.  Graham,  11  Met.  1;  S.  C.  1  &  T.   Ins.  Co.  v.  Marine  D.  D.  &  S. 

Am.  R.W.  Ca,s.  598.  Co.,  31  La.  Ann.  149. 

/i  Portland,  Saco  &  Portsmouth  R. 
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estate.  The  purchasers  of  the  administrator  under  such  cir- 
cumstances are  not  innocent  purchasers  without  notice.  Buying 
of  the  administrator,  and  taking  the  transfers  fi'om  him  on  the 
books  of  the  company,  it  devolved  on  them,  as  purchasers,  to 
look  into  his  authority:  and  if  they  did  not  it  is  their  own  fault, 
and  the  law  holds  them  responsible  therefor.  If  they  have  ap- 
propriated it  to  their  own  use  or  sold  it  to  others  it  is  a  conver- 
sion thereof,  and  they  must  account  for  the  value  thereof  to  the 
proper  persons  in  interest,  for  it  is  a  fraud  upon  their  riglits.' 
But,  though  such  transfer  be  voidable  in  the  hands  of  the  im- 
mediate vendees  of  the  administrator,  it  will  be  valid  as  in  favor 
lOf  bona  fide  subsequent  purchasers,  without  notice  of  the  fraud." 

"  In  the  absence  of  any  fraud  or  collusion  on  the  part  of  the  com- 
pany," say  the  Supreme  Court  of  Georgia,  "  the  mere  transfer  of 
the  stock  on  the  books  "  of  a  railroad  company,  does  not  render 
the  company  liable  to  the  vendee  as  guarantor  or  warrantor  of  the 
stock.  If  the  title  prove  invalid,  the  vendee  must  look  to  his 
vendor  for  indemnity,  on  whose  part  there  is  an  implied  war- 
ranty of  the  title.  In  such  case,  the  company  is  neither  party  to 
the  purchase  or  sale,  but  is  merely  the  passive  means  by  which 
the  transfer  is  made  upon  the  books  by  the  ostensible  owner.' 
Hence,  although  a  transfer  on  the  books  of  the  company  of 
stock  belonging  to  a  loyal  citizen,  by  a  purchaser  at  a  sale  made 
under  a  decree  of  a  confederate  court  confiscating  such  stock, 
confers  no  title,  the  court  being  without  authority,  and  powerless 
to  make  a  valid  decree  on  the  subject,  yet  the  company  is  not 
liable  to  the  transferee,  either  for  the  stock  or  for  the  value  thereof.* 

In  the  case  here  cited'from  37th  Georgia  the  Supreme  Court  of 
that  state  say:  "In  regard  to  the  other  question  made  in  this 
case,  whether  the  Central  Eailroad  &  Banking  Company  are  to 
be  held  liable  as  guarantors,  or  warrantors  of  the  title  to  this 
stock,  simply  because  the  company  allowed  the  transfer  of  the 

'Nutting  and  others  v.  Thomason  Rep.  5  Q.  B.  Div.   188;    Southwest- 

and  others,  46  Geo.  34.  em  R.  R.  Co.  v.  Thomason,  40  Ga. 

^  Cent.  R.  R.   &  Banking  Co.   v.  408;  Nutting  v.  Thomason,  supra. 
Ward  et  als.,  37  Geo,  515.  *  The  Cent.  R.  R.  &  Banking  Co.  v. 

»The  Central    R.  R.  &    Banking  "Ward  and  others,  37  Ga.  Rep.    515; 

Co.  V.    Ward   and   others,  37     Ga.  S.  C.  1  Withrow's    Corp.  Cas.   299. 

Rep.  515,  530,  531;    S.  C.  1  With-  See  Keppel  r.  Petersburg  R.  R.  Co., 

row's    Corp.     Caa.    299.      See   also  Chase's  Deo.  167. 
Simm  V.   Anglo- Am.  Tel.  Co.,  Law 
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stock  to  be  made  upon  their  books  under  the  facts  and  circum- 
stances  presented  by  the  record,  it  is  the  unanimous  opinion  of 
the  court  that  the  company  are  not  so  liable."  That  the  stock 
"  is  not  purchased  of  the  company,  but  of  the  "  party  who  repre- 
sents himself  to  be  the  owner  of  it;"  and  that  "  in  the  absence  of 
any  fraud  or  collusion  on  the  part  of  the  company,  the  mere 
transfer  of  the  stock  on  the  books  thereof,  by  direction  of  tlie 
vendor  to  his  vendee,  does  not  make  the  company  liable  as  a 
guarantor,  or  warrantor,  of  the  vendor's  title  to  the  stock,"  and 
that  the  purchaser  must  look  to  the  one  from  whom  he  purchases, 
and  to  whom  he  pays  the  consideration,  in  case  of  failure  of  title 
to  the  stocks.' 

11.  Guaranteed  or  preferred  stocks. — The  term  "guaran- 
teed "  is  but  the  synonym  for  "  preferred,"  when  applied  to  rail- 
road stocks  and  dividends.'  It  is  a  provision  for  a  dividend,  to 
be  paid  out  of  the  earnings  and  profits  of  the  company  to  the 
shareholder  to  the  amount  guaranteed  by  the  certificate,  in  pref- 
erence to  payment  of  dividends  on  ordinary  stock.  If  the  profr 
its  for  the  year  are  deficient  to  meet  the  same  the  holder  is  not 
entitled  to  payment  otherwise,  but  must  await  another  year's  re- 
sult, and  will  have,  in  that  respect,  the  prior  claim  thereon  for 
the  amount  of  such  deficiency.' 

It  is  but  a  dividend,  and  not  a  debt,  that  is  thus  preferred  and 
guaranteed;  and  no  action  will  lie  by  the  holder  of  such  stock 
certificate  against  the  company,  as  for  a  debt.  The  right  is  to  a 
dividend.  The  amount  is  fixed  by  the  certificate,  instead  of  by 
the  directory,  and  the  holder  is  entitled  to  annual  payments  ont 
of  the  net  earnings.  But  in  default,  as  before  said,  of  a  sufficiency 
thereof,  the  holder  is  in  that  respect  no  better  off  than  ordinary 
stockholders  in  regard  to  the  deficiency,  except  that  he  will  still 
have  his  preference  for  such  balance,  as  also  for  the  next  year?s 

>37  Geo.  515;  S.  C.  Withrow's  Corp.  doc  S.  &  S.  Co.,  20  Id.  59.  But  they 
Cas.,  Vol.  1,  299,  312.  are  only  so  entitled  out  of  earnings  of . 


2  Taft  V.  The  Hartford,  Providence  the  road,  as  contradistinguished  from 

&  Fishkill  R.  R.  Co.,  8  R.  L  310;  S.  funds  otherwise  received:   Taft,  Trus-  ' 

C.  5  Am.  R.  575.  tee,  v.  Hartford,  Prov.  &  Fishkill  R. 

'  Taft  V.  The  Hartford,  Providence  R.  Co.,  supra;  Union  Pac.  R.  R.  Co. 

&  PishkUl  R.  R.  Co.,  8  R.  I.  310;  Bui-t  v.  U.  S.,  99 U.  S.  402.    It  is  sometimes ' 

V.  Rattle,  31  Ohio  St.  1 16.    See  Harri-  treated  as  a  mode  of  boiTowing  money : 

son  V.  Mexican  Ry.  Co.,  Law  Rep.  19  West  Chester  &  Phil.  R.  R.  Co.  .v. 

Eq.  Cas.  358;  In  re  Bangor  &  Portma-  Jackson,  77  Penn.  St.  321. 
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full  dividend,  out  of  such  succeeding  year's  profits,  if  sufficient, 
and  if  insufficient  such  charge  will  hold  good  from  year  to  year 
till  paid  off,  as  a  charge  on  all  subsequent  profits.  If  the  com- 
pany make  no  profits,  then  the  holder  has  no  dividend.  If  prof- 
its subsequently  accrue,  the  dividend  then  is  paid.  But  simply 
the  dividend,  for  not  ranking  as  a  debt  it  results  that  it  can 
command  no  interest.' 

"Where  there  is  preferred  stock,  and  the  same  is  allowable  by 
law,  the  holders  thereof  are  entitled  first,  to  receive  all  the  net 
earnings  of  each  year,  when  dividends  are  being  made,  up  to  the 
amount  of  the  per  cent,  called  for  as  preferred  in  their  certifi- 
cates. Next  in  order  the  common  stock  is  entitled  exclusively 
to  a  dividend  of  the  residue  of  the  earnings,  until  the  dividend 
thereon  amounts  in  like  manner  to  the  per  cent,  already  allotted 
to  the  preferred  stock;  and  finally,  if  there  be  still  a  surplus  re- 
maining, then  such  surplus  is  to  be  applied  to  the  whole  of  the 
stock,  both  preferred  and  common,  alike.  The  language  of  the 
court  is,  Dillon,  Justice:  "The  'surplus'  mentioned  in  the 
certificate  refers  to  what  may  remain  after  the  preferred  and  the 
common  stock  has  each  had  its  $7  per  share."" 

Creditors  of  railroad  companies  who  receive  capital  stock  of 
the  company  in  satisfaction,  or  in  lieu,  of  their  debts,  thereby 
cease  to  be  creditors  and  are  simply  stockholders.  Tiieir  income, 
if  any,  thereafter  on  the  investment  is  in  dividends,  and  not  in 
the  nature  of  interest.'  If  the  stock  so  received  be  preferred 
stock,  they  take  priority  as  to  dividends  over  common  stock. 
The  holders  of  the  latter  receive  nothing  until  the  priority  of 
the  former  is  satisfied  to  the  extent  of  the  percentage  of  priority.* 
And  where  the  preferred  dividends  are  to  be  paid  out  of  the  net 
earnings  of  the  road,  the  net  earnings  of  the  current  year  is  meant 
in  legal  efiect; "  and  by  necessary  legal  intendment  means,  not  only 
the  net  earnings  that  are  left  after  payment  of  all  expenses  and 

'Taft  V.  The  Hartford,  Providence  WaU.  136;  S.  C.  10  Blatch.  271;  Bai- 

&  FishkiU  R.  B.  Co.,  8  R.  I.  .SIO;  S.  ley  v.  Hannibal  &  St.  Joseph  R.  R. 

C.  5  Am.  R.  575;  Lookhart  v.  Van  Al-  Co.,  17  Wall.  96;  S.  C.  1  DiU.  174. 

Btyne,  31  Mich.  76;  Webb  v.  Earle,  *St.  John    v.    Erie    By.   Co.,  22 

Law  Rep.  20  Bq.  Cas.  556.  Wall.  136. 

2  Bailey  t).  The  Hannibal  &  St.  Jo-  ^g^.  joj^    „_    ^rie    Ry.  Co.,    22 

aeph  R.  R.  Co.,  1  Dillon's  C.  C.  R.  Wall.  136.    See  Union  Pac.  B.  R.  Co. 

174;  S.  C.  affirmed,  17  Wall.  96.  v.  U.  S.,  99  U.  S.  402. 

'St.  John    V,    Erie    Ry.  Co.,    22 
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necessary  outlays  in  running  the  road  and  keeping  up  the  same, 
but  also  all  mortgages  and  mortgage  interest  maturing  against  the 
company  within  the  year,  whether  on  mortgages  made  prior,  or 
jnade  subsequent,  in  point  of  time,  to  the  date  of  issuing  such 
preferred  Stock.'  Such  preferred  stock,  although  it  may  have 
been  taken  in  lieu  of  a  mortgage  debt  against  the  company,  has 
no  preference  over  the  ordinary  mortgage  indebtedness  of  mort- 
gages executed  before  or  after  the  date  of  the  stock  so  issued 
as  preferred;  the  holders  thereof  stand  simply,'  in  that  respect, 
in  the  relation  of  ordinary  stockholders.'' 

Directors  have  no  power  to  contract  for  the  care,  and  protec- 
tion of  the  interests  of  holders  of  preferred  stock,  or  to  pay  speci- 
fied dividends  thereon.'  They  represent  all  the  stockholders,  and 
may  not  extend  privileges  to  any  one  or  more  of  them.*  And 
upon  the  same  principle  the  corporation  is  not  permitted,  after 
the  capital  stock  is  all  subscribed  for  and  taken,  to  then  issue 
preferred  or  guaranteed  stock.  It  is  an  invasion  of  the  rights 
of  the  other  stockholders.'  But  the  right  of  other  stockholders 
to  object  to  such  action  of  the  corporation  may  be  waived,  and 
their  acquiescence  will  be  construed  a  waiver." 

12.  Stocks  held  in  trust,  and  dividends  thereon. — Stock  div- 
idends— that  is,  dividends  payable  in  stock  instead  of  cash — are 
accretions  to  the  original  stock,  and  not  income,  and  are  there- 
fore accounted  as  principal  or  capital.  Hence  it  follows  that 
when  stocks  are  holden  by  one  person  for  another  person  to  re- 
ceive the  income  thereof  for  life,  with  remainder  over  of  the 
whole  interest  or  capital  stock,  such  newly  created  stock  will  not  ' 
go  to  the  life  beneficiary  absolutely  under  the  trust,  but  such 
beneficiary  for  life  will,  during  life,  receive  as  his  own  the  annual 
cash  dividends  thereon,  as  on  the  other  original  stocks  so  held  in 
trust;  but  the  new  stock  itself  goes  over  to  the  remainder-man 
at  the  decease  of  the  beneficiary  for  life.' 

"  St.  John  V.  Erie  Ry.  Co.,  22  Wall.  *  Ihid. 

136.  °  Kent  v.  Quicksilver  Mining  Co.,  78 

2  St.  John  V.  ErieRy.  Co.,  22  Wall.  N.  Y.  159,    12  Hun,  58;  Harrison  v. 

|136;    King  h.  Ohio  &  Mii3s.  R.  R.  Co.,  Mexican  Ry.  Co.,   Law  Rep.   19  Eq. 

,12  Chi.  Leg.  News,  219;  S.  C.  9  Repr.  Cas.  358. 

mi,  (U.  S.  Cir.  Ct.  Dist.  Ind.,  Peb'y,  '  Kent  v.  Q.  M.  Co.,  svpra;  Hoyt  v. 

il880.)  Same,  17  Hun,  169;  Branch  v.  Atlan- 

'  Chase  V.  Vanderbilt,-  62  N.  Y.  307,  tic  &  Gulf  R.  R.  Co.,  3  Woods,  481. 

12  Am.  Ry.  Rep.    141;    Lockhart  «».  'Minot®.  Paine  and  others,  99  Mass. 

Van  Alstyne,  31  Mich.  76.  101;  S.  C.  1  Withrow's  Corp.  Cas.  597. 
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13.  Dividends  of,  ordinarily,  and  to  whom  they  belong — Lim- 
itation.— "  A  dividend  ex  vi  termini  is  a  product  of  the  stock;  it 
is  the  legislative  synonym  of  profit,  not  the  capital  which  made 
it."  Such  is  the  definition  thereof  by  the  Supreme  Court  of  Penn- 
sylvania, Agnew,  J.'  Hence  a  nominal  increase  of  the  shares  of 
a  railroad  company,  without  a  transfer  of,  or  passing  over  to  the 
shareholders  thereby,  anything  out  of  the  treasury  or  corporation, 
is  not  a  dividend  or  profit  either  made  or  declared.  It  is  a  mere 
change  of  the  capital  invested,  by  a  transmutation  thereof  into 
the  form  of  a  greater  number  of  shares.'  But  no  matter  wliat 
new  form  the  actual  capital  may  assume,  whether  by  increase  or 
by  decrease  of  the  number  of  shares,  so  long  as  no  new  product 
or  additional  value  is  added  to  it  from  the  treasury  or  means  of 
the  corporation,  or  from  other  sources,  it  still  remains  the  same 
capital  in  substance  and  effect.'  The  mere  "watering"  of  stock, 
therefore,  as  it  is  called,  which  is  only  the  subdividing  exist- 
ing shares,  and  transfers  nothing  from  or  to  the  treasury  or 
wealth  of  the  company  or  stockholder,  is  not  a  dividend  within 
the  letter  or  spirit  of  an  act  of  assembly,  making  dividends  the 
basis  of  taxable  value,  nor  within  the  ordinary  meaning  of  the 
term.*  And  so  an  increase  of  shares  of  stock,  made  in  accord- 
ance with  a  law  allowing  the  same,  is  not  a  dividend.'  A  divi- 
dend is,  in  both  commou'and  legal  parlance,  "  a  portion  of  the 
principal  or  profits,  divided  among  several  owners  of  a  thing." ' 
It  IS  a  share  or  portion  of  profits  accruing  to  each  holder  of  the 
stock.''  But  an  increase  of  shares  is  not  such,  when  created 
by  sale  of  stock  at  a  price  fixed,  though  short  of  par,  for  the  pur- 
pose of  raising  money  to  increase  the  corporate  capital  of  the 
company,  or  to  meet  its  necessities.*  Consequently  such  increase 
is  not  a -basis  for  taxation,  where  taxation  looks  to  dividends  as 
the  evidences  of  taxable  varues." 

'  Commonwealth  v.  Pitts.,  Ft.  Wayne  "  Commonwealth  v.  Erie  &  Pitts.  E. 

&  Chi.  Ry.  Co.,  74  Penn.  St.  83,  92.  R.  Co.,  74  Penn.  St.  94. 

'  Commonwealth  v.  Pitts.,  Ft.  Wayne  '  Commonwealth  v.  Erie  &  Pitts.  E. 

&  Chi.  Ry.  Co.,  74  Penn.  St.  83,  92.  E.  Co.,  74  Penn.  St.  94. 

=  Commonwealth  v.  Pittsburgh,  Ft.  '  Commonwealth  v.  Erie  &  Pitts.  E. 

Wayne  &  Chi.   R.  W.  Co.,  74  Penn.  R.  Co.,  74  Penn.  St.  94. 

^'-  ^^-  *  Commonwealth  v.  Erie  &  Pitts.  E. 

*  Commonwealth  v.  Pittsburgh,  Ft.  R.  Co.,  74  Penn.  St.  94. 

Wayne  &  Chi.  R.  W.  Co.,  74  Penn.  » Commonwealth  v.  Erie  &  Pitts.  R. 

^I^-  S3-  R.  Co.,  74  Penn.  St.  94. 
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Dividends  are  of  the  earnings  or  product  of  the  road,  and  not 
of,  nor  can  properly  be  of,  the  corporate  capital  raised  by  the 
subscription  to  capital  stock.'  And  where  there  is  a  statute,  or 
a  clause  in  the  charter  of  a  railroad  company,  prohibiting  the 
payment  of  dividends  out  of  the  capital  stock  of  the  company, 
an  agreement  to  allow  and  pay  interest  to  stockholders  upon  in- 
stallments to  capital  stock  by  them  paid  in,  is  within  the  prohi- 
bitioii,  and  is   therefore  illegal.^ 

Where,  by  charter,  a  railroad  company  is  limited  to  the  pay- 
ment of  dividends  only  out  of  the  profits,  and  provision  is  also 
made  therein  for  setting  aside  a  reserve  fund  out  of  the  profits, 
and  before  a  dividend  is  made  for  the  maintenance  of  the  road, 
it  is  held  the  dividend  can  only  be  declared  out  of  the  net  profits, 
which  can  only  be  ascertained  by  first  preserving  and  repairing 
the  road,  or  making  provision  for  that  purpose."  But  the  hold- 
ers of  preferred  shares,  the  dividends  xipon  which  were  made  de- 
pendent upon  the  profits  of  the  particular  year  only,  could  not 
be  held  liable  to  contribute  out  of  their  dividends  for  the  repairs 
of  former  years.* 

An  obligation  of  a  railroad  company,  by  the  terms  of  its  charter, 
to  pay  a  tax  upon  the  excess  of  dividends  over  and  above  a  cer- 
tain per  cent,  on  the  capital  of  the  company  per  annum,  is  held 
to  mean  the  actual  capital  paid  in,  and  not  the  authorized,  but 
unrealized,  capital,  nor  the  actual  cost  of  the  road.  The  debt  of 
the  company  created  for  construction,  over  and  above  the  actual 
assessments  paid  in  of  capital  stock,  is  not  to  be  estimated  in 
arriving  at  the  capital  of  the  company  for  the  purpose  of  deter- 
mining the  question  of  the  amount  of  taxation."  But  if,  without 
fraud  and  by  mere  mistake  of  rights,  a  wrong  basis  of  taxation 
is  acted  on  and  too  little  paid,  interest  is  not  recoverable  on  the 
balance  due  unless  a  demand  has  been  made,  followed  by  refusal 
to  pay.* 

'  Comm.  V.  Erie  &  Pitts.  R.  R.  Co.,  534;  Troy  &  Boston  R.  R.  Co.  v.  Tib- 

74  Penn.  St.  94;  Pittsburg  &  Connells-  bits,  18  Barb.  297. 

ville  R.  R.  Co.  v.  County  of  Allegheny,-  '  Dent ».  London  Tramways  Co.,  Law 

63  Penn.  St.  126;  Bumes  v.  Pennell,  2  Rep.  16  Ch.  Div.  344;  S.  C.  1  Am.  & 

H.  L.  Cas.  497.  Eng.  R.  R.  Cas.  592. 

2  Pittsburg  &   Connellsville  R.    R.  *Ibia. 

Co.  V.  County  of  Allegheny,  63  Penn.  ^  Second  &  Third  Street  Pass.  R.W. 

St.  126;  Miller  v.  Pittsburgh  &  C.  E.  Co.  v.  City  of  Phila.,  51  Penn.  St.  465. 

R.  Co.,  40  Penn.  St.  239;  Painesville  ,  « Second  &  Third  Street  Pass.  R.W. 

&  H.  R.  R.  Co.  V.  King,  17  Ohio  St.  Co.  f.  City  of  Phila.,  51  Penn.  St.  465. 
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In  North  Carolina  the  ruling  is  that  dividends  of  railway 
stocks,  made  payable  after  the  date  of  the  transfer  of  the  shares, 
although  declared  before,  are  payable  to  the  assignee  or  new  holder 
of  the  stock.  But  this  ruling  was  made  in  the  absence  of  any 
direct  authority  upon  the  subject.'  The  contrary  rule  is  estab- 
lished in  Indiana  and  New  York." 

Stockholders  have  no  claim  to  a  dividend  until  it  is  declared; " 
until  tlien  the  funds  belong  to  the  corporation  as  does  any  other 
property.'  This,  too,  no  matter  from  what  source  derived,  or 
whether  due  to  the  company  or  not  at  the  time  a  previous  divi- 
dend was  declared,  so  that,  ff  then  realized  or  collected,  the 
same  would  have  entered  into  and  have  increased  such  previous 
dividends."  Therefore,  when  dividends  are  declared  they  belong 
to  those  who,  at  that  time,  are  the  owners  of  the  shares  of  stock.' 

"  The  purchaser  of  a  share  of  stock,"  says  Justice  Sahgent,  in 
March  v.  Railroad  Company,  "  takes  the  share  with  all  its  inci- 
dents, and  among  these  is  the  right  to  receive  all  future  divi- 
dends, that  is,  its  proportionate  share  of  all  profits  not  then 
divided;  and  as  we  understand  the  law  and  the  usage  of  such 
corporations,  it  is  wholly  immaterial  at  what  times  or  from  what 
sources  these  profits  have  been  earned;  they  are  an  incident  to  the 
share  to  which  a  purchaser  becomes  at  once  entitled,  provided 
he  remains  a  member  of  the  corporation  until  a  dividend  is 
made." '  But  when  a  dividend  is  declared  upon  a  share  of  stock 
such  dividend  is  no  longer  an  attribute  of  the  share  of  stock  on 

'  Burroughs  v.  The  North  Carolina  520. 

R.  R.  Co.,  67  N.  Gar.  376;  S.  C.  2  Am.  'Goodwin  v.  Hardy,  57  Maine,  143; 

R.  R.  Reps.  213.  March  v.  Eastern  R.  R.  Co.,  43  N.  H. 

2  Bright  V.  Lord,  51  Ind.  272;  Spear  520. 

V.  Hart,  3  Robertson,  420.  "  Goodwin  v.  Hardy,  57  Maine,  143; 

'  Goodwin  v.  Hardy,  67  Maine,  143;  March  v.  Eastern  R.  R.  Co.,  43  N.  H. 

March  v.  Eastern  R.  R.  Co.,  43  N.  H.  516,  620;  (If  earnings  are  being  mis- 

520;  Williston  v.  Mich.  S.  &  N.  In-  applied  that  ought  to  constitute  divi- 

diana  R.  R.  Co.,  13  Allen,  400;  West  dends,  equity  wiE  correct  the  error, /6.) 

Chester  &  Phil.  R.  R.  Co.  ».  Jackson,  Hill  v.  Newichawaniok  Co.,  48  How. 

77  Penn.  St.  321.    Mandamus  is  not  Pr.  427;  Cent.  R.  R.  &  B.  Co.  v.  Pa- 

a  proper  remedy  to  compel  the  pay-  pot,   59  Ga.  342;    Ryan  v.  Leaven- 

ment,  where  the  dividend  has  been  worth,  A.  &  N.  W.  Ry.  Co.,  21  Kans.' 

declared:  People  v.  Cent.  Car  &  Mfg.  365;  Black  v.  Homersham,  Law  Rep. 

Co.,  41  Mich.  166.  4Exch.  Div.  24. 

*  Goodwin  v.  Hardy,  57  Maine,  143;  ■>  March  v.  Eastern  R.  R.  Co.,  43  N. 

March  v.  Eastern  R.  R.  Co.,  43  N.  H.  H.  520. 
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wliich  it  was  thus  declared,  and  does  not  pass  to  the  purchaser 
of  such  share  of  stock  by  a  purchase  thereafter  made  (unless  by 
special  agreement  to  that  effect),  but  remains  the  property  of  the 
shareholder  who  owned  the  stock  when  and  at  the  time  the  divi- 
dend was  declared,  although  he  may  not  have- collected  or  drawn 
it  from  the  company.  So  a  purchaser  of  railroad  stocks  takes 
therewith,  and  by  virtue  of  such  stock  and  purchase,  such  divi- 
dends only  as  during  his  ownership  are  thereafter  declared.  Such 
is  clearly  the  doctrine  enunciated  by  the  authorities  above 
cited,  and  is  undoubtedly  the  law.' 

The  statute  of  limitations  does  not  run  against  a  claim  for 
dividends  of  capital  stock  (if  at  all),  until  after  demand  made  for, 
and  refusal  to  pay,  the  same.' 

Under  a  constitutional  provision  "  that  all  the  property  which 
has  heretofore  accrued  to  the  state,  or  shall  hereafter  accrue, 
from  escheats,  unclaimed  dividends,  or  distributive  shares  of  tlie 
estates  of  deceased  persons,  shall  be  appropriated  to  the  iise 
of  the  University,"  the  legislature  of  North  Carolina  enacted  a 
law  that  all  dividends  declared  by  corporations,  and  not  recov- 
ered or  claimed  by  suit  within  five  years  from  the  time  they 
were  declared,  should  be  paid  to  the  University.  The  question 
being  whether  the  law  was  a  proj^er  enforcemeTit  of  the  constitu- 
tion, the  Supreme  Court  of  that  state  held  it  was  not.'  The 
expressions  "  dividends"  and  "distributive  shares"  were  said 
to  be  synonymous,  and  used  as  convertible  terms,  meaning 
"  dividends  or  distributive  shares  of  the  estates  of  deceased  per- 
sons." * 

14.  Fledges  of  capital  stocks. — In.  New  Hampshire  it  is 
holden,  that  a  pledge  of  capital  stock  in  a  railroad  company,  by 
a  stockholder  to  secure  payment  of  a  debt,  merely  executed  by  a 
transfer  on,  and  delivery  of,  the  stock  certificates,  without  being 
followed  up  ■within  a  reasonable  time  by  a  transfer  upon  the 
books  of  the  company,  is  invalid  as  against  hona  fide  creditors 
attaching  such  stock  in  the  interval  between  the  time  of  transfer 

'  Goodwin  «.  Hardy,  57  Maine,  143;  Union  Nat.  Bank,  63  Me.  509;   Scott 

March  v.  Eastern  E,  R.  Co.,  43  N.  H.  v.  Cent.  R.  R.  &  B.  Co.,  52  Barb.  45. 

520.  ^  Trustees  of  University  v.  N.  Car. 

2Phila.,  Wilmington  &   Baltimore  R.  R.  Co.,  76  N.  Car.  103, 14  Am.  Ry. 

R.  R.  Co.  V.  Cowell,  28  Penn.  St.  (4  Rep.  298. 

Casey),  329,  339.  A  demand  isneces-  'Trustees,  etc.  v.  N.  Car.  R.  R.  Co. 
sary  to  maintain  the  action:  Hagar  v. 
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on,  and  delivery  of,  the  certificates,  and  any  eflfort  to  transfer  the 
same  on  the  books  of  the  company.'  In  such  case,  an  interval 
of  from  July  the  eiglith  to  the  third  day  of  August,  whercN  there 
were  no  intervening  obstacles  causing  delay,  is  holden  to  be  an 
unreasonable  time.  The  possession  of  the  certificates  not  amount- 
ing to  a  delivery  of  the  pledge,  but  transfer  on  the  books  being 
essential  thereto,  ihe  court  held  that  the  transfer  should  have 
been  made  at  the  earliest  practicable  period,  and  that,  until  made, 
the  stocks  were  subject  to  attachment.'  In  such  case  it  was  hold- 
en  that  the  execution  purchaser  of  the  stock  in  the  attachment 
proceedings  was  entitled  to  the  same,  and  to  have  the  certificates 
cf  stock  therefor  from  the  railroad  C/Ompany.'  It  was,  moreover, 
holden  that  an  action  of  assumpsit  would  lie  for  the  value  of 
the  stock,  after  demand  of  transfer  and  certificates  by  the  pur- 
chaser; and  that  the  true  measure  of  damages  was  the  value  of 
the  stock  at  the  time  of  such  demand  of  the  purchaser  and 
refusal  of  the  company  to  issue  and  deliver  the  same.* 

To  render  a  pledge  or  sale  of  stock  valid  as  against  attaching 
creditors,  it  should  be  so  perfected  as  to  be  notice  thereof,  and 
be  clothed  with  the  muniments  and  usual  evidences  of  title; 
mere  delivery  of  certificates  will  not  do.° 

And,  as  in  New  Hampshire  the  evidences  of  ownership  of  capi- 
tal stock  are  required  to  be  of  record  in  said  state  in  the  proper 
ofl5ce  of  the  company,  omission  to  efifect  such  evidences  is  prima 
facie  evidence  of  fraud,  and  the  stock  is  liable  to  the  process 
of  attachment  as  against  the  owner  at  the  suit  of  his  creditors.' 
But  if  the  transaction  occurs  in  a  different  state,  and  timely 
means  be  used  to  effect  the  evidences  of  transfer,  and  they  are 
delayed  without  the  pledgee's  fault,  such  delay  may  be  explained 
as  a  saving  of  his  rights,  against  a  mere  levy,  before  intervening 

'  Pinkerton  ».  The  Manchester  &  eU,  35  Md.  238;    HuBsey  v.  Mfrs.  & 

Lawrence  E.   R.   Co.,   42  N.  Hamp.  Mech.  Bank,  10  Pick.  415;  Wyman  v. 

424.     See  Colt  ».  Tvea,  31  Conn.  25.  Am.  Powder  Co.,  8  Cush.  168;  Sewall 

2  Pinkerton  v.    The  Manchester  &  v.  Boston  Water  Power  Co.,  4  Allen, 

Lawrence  R.  R.  Co.,  42  N.  Hamp.  424.  277.     See  Baltimore  Marine  Ins.  Co. 

"Pinkerton  v.  The  Manchester   &  ®.  Dalrymple,  25  Md.  269. 

Lawrence  R.  R.  Co.,  42  N.  Hamp.  424.  » Pinkerton  v.  R.  R.  Co.,  42  N.  H. 

*  Pinkerton   ».  The    Manchester  &  424. 
Lawrence  R.  R.  Co.,  42  N.  Hamp.  424;  «  Pinkerton  x>.  Manchester  &  Law- 
Baltimore  City  Pass.  Ry.  Co.  v.  Sew-  rence  R.  R.  Co.,  42  N.  H.  424. 
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rights  of  innocent  purchasers  accrue.'  Delay,  however,  of  sev- 
eral weeks  without  perfecting  the  same,  renders  the  transfer  and 
pledge  invalid  as  against  intervening  attachments.' 

If  capital  stock  of  a  corporation  be  loaned  by  the  owner  to  a 
person,  to  be  by  him  pledged  as  collateral  security  for  the  pay- 
ment of  a  debt,  and  the  same  be  pledged  accordingly,  and  the 
debt  be  otherwise  discharged  without  the  application  of  the  stock 
to  that  purpose,  then  the  owner  of  the  stock  is  entitled  to  have  a 
return  thereof,  with  the  dividends  received  thereon  in  the  mean- 
time, if  any.'  And  if  the  loan  be  accompanied  by  a  power  of  at- 
torney of  the  owner,  executed  in  blank,  with  an  understanding 
that  it  should  be  filled  up  with  a  particular  person's  name  as  the 
attorney  in  fact  to  transfer  the  same,- then,  if  such  blank  power 
be  valid  at  all,-  yet,  when  filled  up  by  the  name  intended,  the 
power  to  insert  the  name  ^f  one  to  act  as  attorney  is  thereby 
exhausted,  and  any  subsequent  erasure  and  insertion  of  another 
name  or  names,  is  unauthorized,  and  the  instrument  will,  as  to 
such  subsequent  names,  be  void,  and  inefiectual  to  pass  any  rights 
as  to  transfers  or  sales  of  such  stock,  made  by  seeming  virtue 
thereof,  as  against  the  original  owner  of  the  stock,  who  will,  in 
such  case,  be,  in  like  manner  as  above  stated,  entitled  to  a  return 
of  the  stock,  and  to  the  dividends,  if  any,  received  by  the  tem- 
porary holder  thereof.* 

15.  Transfer  of  capital  stocks. — A  full  and  complete  transfer 
of  the  shares  of  capital  stock,  as  against  all  claims,  can  only  be 
made  and  effected  in  the  manner  provided  by  the  charter  and 
by-laws  of  the  corporation,  including  consummation  thereof  on 
the  books  of  the  company.*    A  transfer  of  the  stock,  and  a  deliv- 

'  Pinkerton  v.  Manchester  &  Law-  ding,  27  Vt.  420;  Dewing  ».  Perdicar 

rence  R.  R.  Co.,  42  N.  H.  424;  Colts,  ries,  96  U.  S.  193;   Campbell  v.  Mor- 

Ives,  31  Conn.  25.  gan,  4  Bradw.  (111.)  100;    Merchants' 

"  Pinkerton  v.  The   Manchester   &  Nat'l  Bank  v.  Richards,  6  Mo.  App. 

Lawrence  R.  R.  Co.,  supra.  454;  "Winter  v.  Belmont  Mining  Co., 

'Denny  &  The  Exchange  Bank  v.  53  Cal.  428;   Baltimore,  etc.,  R.  R. 

Lyon,  88  Penn.  St.  98.  Co.  v.  SeweU,  35  Md.  238;   Colt  v. 

*  Denny  &  The  Exchange  Bank  v.  Ives,  31  Conn.  25;    Strange  v.  Hous- 

Lyoii,  38  Benn.  St.  98.  ton  &  Tex.  Cent.  R.  R.  Co.,  53  Tex. 

"Hill   V.    Newichawanick   Co.,  48  162;  S.  C.  10 Repr.  28,  &  S.  C.  22  Al- 

How.  Pr.  427;  New  York  &  New  Ha-  bany  L.  J.  153.    The  company  has  no 

ven  R.  R.  Co.  v.  Schuyler,  34  N.T.  (7  discretion  in  the  matter:    Weston's 

Tiffany),  30;    Burrall  v.  Bushwick  R.  Case,  Law  Re_p.  4  Ch.  App.  20;  S.  C. 

R.  Co.,  75  N.T.  211;  Noyes  v.  Spaul-  Law  Rep.  6  Eq.  Caa.  238.    See  Rob- 


176  THE   LAW   OF    EAILWATS. 

ery  of  the  certificate  or  certificates  by  the  stockholder,  made  in 
the  manner  indicated  thereon,  gives  to  the  transferee  an  equita- 
ble right  to  the  stock,  and  indeed,  as  against  the  assignor  him- 
self, a  complete  right;  which  may  be  perfected,  as  against  all 
persons,  by  a  transfer  upon  the  books  of  the  company,  by  the  as- 
signor himself  or  his  attorney  in  fact,  for  which  latter  authority 
provision  is  usually  inserted  in  the  transfer  upon  the  certificate.' 
To  give  the  transfer  vitality  as  against  the  company,  or  as 
against  creditors  of  the  assignor,  it  must  be  perfected  on  tlie 
books  of  the  company  in  the  manner  required  by  the  charter  and 
the  by-laws  thereof." 

But  if  the  delivery  of  the  transferred  certificate,  with  power 
thereon  for  the  company  or  its  officer  to  complete  the  transfer, 
be  made  in  good  faith  to  the  company  or  its  proper  officer  before 
process  of  a  creditor  be  levied  on  the  stock,  then  the  transfer 
will  override  the  levy,  as  it  will  be  treated  in  law  as  made  on  the 
books;  and  this,  although  the  delivery  be  to  an  officer  of  the  com- 
pany at  a  distance  from  where  the  books  are  kept,  if  he  has  au- 
thority to  act  in  that  respect.' 

When  the  books  of  a  corporation  show  that  certificates  of  stock 
have  issued,  then  it  is  neither  its  duty  or  right  to  permit  a  trans- 
fer tliereof  on  its  books  without  the  production  and  cancellation 
of  the  certificates.  Such  knowledge  as  this,  when  derived  from 
the  books,  is  constructive  notice  of  the  rights  of  holders  of  the 
certificates,  whatever  their  rights  may  be:  and  to  permit  a  trans- 

inson  v.  Chartered  Bank,  Law  Rep.  1  attaching    creditor    gains    no    right 

Eq.  Cas.  32.    And  it  can  not,  by  a  against  a  prior  unrecorded  transfer: 

provision  requiring  the  absent  of  the  De  Comeau  v.  Guild  Farm  Oil  Co.,  3 

board  of  directors  to  transfers,  defeat  Daly,  218;   Eraser  v.  City  of  Charles- 

the  rights  of  third  parties:    Farmers'  ton,  11  S.  Car.  486;    Comick  v.  Rich- 

&  Merch.  Bank  v.  Wasson,  48  la.  336.  ards,  8  Lea,  (Tenn.)  1;  Haldeman  v. 

"  Baltimore  City  Pass.  R.  R.  Co.  v.  Hillsborough  &  Cin.  R.   R.   Co.,    2 

Sewell,  35Md.  238;  NewTork&New  Handy,   101;    Merch.  Nat.  Bank  v. 

Haven  R.  R.  Co.  «.  Schuyler,  34  N.T.  Richards,  supra. 

(1  Tiffany),  30;  N.  T.  &  New  Haven  '  New  York  &  New  Haven  R.  R.  Co. 

R.  R.  Co.  V.  Ketchum,  3  Keyes,  363;  v.  Schuyler,  34  N.  T.  (7  Tiffany),  30; 

Underwood  v.  N.  T.  &  New  Haven  R.  Pinkerton  ».  Manchester  &  Lawrence 

R.  Co.,  17  Howard's  Pr.  537,  and  other  R.  R.  Co.,  42  N.  H.  424. 

authorities  supra;   Peoples' Bank  p.  'Pinkerton  v.  The  Manchester  & 

Gridley,  91  III.  457;  S.  C.  8  Repr.  76.  Lawrence  R.  R.  Co.,  supra. 
Bat  some  authorities    hold  that  an 
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fer  on  the  books  witliout  their  being  produced  will  render  the 
company  liable  to  such  holders.' 

The  certificates  of  capital  stock  are  the  legal  and  proper  evi- 
dence of  the  legal  ownership  of  the  stock,  and  where  such  cer- 
tificates and  the  books  of  the  company  concur  in  showing  such 
ownership,  the  company,  in  allowing  or  making  transfers,  can 
not  go  behind  the  same.'  If  there  be  an  equitable  right  of  claim 
made  in  behalf  of  a  different  person  than  the  one  named  in  the 
certificates  as  owner  of  the  stock,  the  company  can  not  take  upon 
itself,  in  support  of  such  claim,  to  make  a  transfer  of  the  stock 
to  such  claimant,  but  at  the  peril  of  laying  itself  liable  to  the 
holders  of  the  certificates  for  whatever  actual  right  such  holders 
have;  and,  therefore,  an  action  at  law  does  not  lie  against  the 
company  in  favor  of  such  outside  claimant,  whether  his  claim  in 
equity  be  valid  or  invalid,  for  refusing  to  transfer  to  him,  and 
issue  to  him,  certificates  for  the  stock  thus  claimed  by  him.  He 
must  first  settle  his  rights  in  a  court  of  equity,  a^  against  the 
holders  of  the  certificates,  before  he  can  put  the  company  in  the 
wrong  for  refusing  a  transfer.' 

And  where  the  owner  of  capital  stock  gave  to  his  agent 
possession  of  the  certificates,  with  blank  power  of  transfer  exe- 
cuted by  him,  and  the  agent  fraudulently  sold  the  stock,  by  means 
thereof,  to  an  innocent  purchaser,  and  received  and  converted  the 
proceeds  thereof  to  his  own  use,  it  was  held,  and  no  doubt  cor- 
rectly so,  that  the  purchaser  should  be  protected  in  his  purchase, 
upon  the  principle  that,  as  between  an  innocent  claimant  under 
a  fraudulent  sale  and  a  former  owner,  where  a  loss  must  fall 
upon  the  one  or  the  other  of  them,  equity  requires  that  the  loss 
shall  be  incurred  by  him  who  put  it  in  the  power  of  the  vendor 

» New  York  &  New  Haven  R.R.  Co.  138;  Western  Union  Tel.  Co.  t>.  Da- 

V.  Schuyler,  34  N.  T.  (7  Tiffany),  .30;  venport,  97  U.  S.  869;    Campbell  v. 

Factor's  &  T.  Ins.  Co.  v.  Marine  D.  D.  Morgan,  supra;  Cleveland  &  Maho- 

&  S.  Co.,  31  La.  Ann.  149;  Bank  v.  ning  R.  R.  Co.  v.  Tapett,  22  Albany 

Lanier,  11  Wall.  369;  Bridgeport  Bank  Law  Jour.  117. 

«.  N.  T.  &  N.  H.  R.  R.  Qo.,  30  Conn.  ''  National  Bank  of  New  London  v. 

231.    And  it  is  the  duty  of  the  com-  Lake  Shore  &  Mich.  S.  Ry.   Co.,  21 

pany,  if  circumstances  exist  sufficient  Ohio  St.  221. 

to  put  it  upon  its  guard,  to  inquire  in-  'National  Bank  of  New  London  v. 

to  the  title  of  the  transferee:-   Penn.  The  Lake  Shore  &  Mich.  S.  Ry.  Co., 

R.  R.  Co.'s  Appeal,  86  Penn.  St.  80;  21  Ohio  St.  221. 
Loring  V.  Salisbury  Mills,  125  Mass. 
12 
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to  commit  the  fraud.'  But  if  the  forgery  is  consummated  with- 
out negligence  on  the  part  of  the  owner  of  the  stock,  he  will  not 
be  prejudiced." 

In  Louisiana,  when  a  mortgage  stockholder— that  is,  a  stock- 
holder the  payment  for  whose  stock  is  secured  by  mortgage  to 
the  company— sells  his  stock,  the  transfer  is  not  complete  until 
the  purchaser  furnishes  a  new  mortgage  to  secure  the  same,  to 
the  satisfaction  of  the  president  and  directors  of  the  company; 
and  when  so  furnished,  the  stockholder  selling  may  transfer  his 
stock  and  be  released.'  Until  this  is  done  the  original  stock- 
holder remains  liable  to  the  company  for  the  unpaid  balance,  and 
still  is,  in  law,  the  stockholder  j-epresenting  the  shares  which  he 
has  contracted  to  sell.*  If  he  fails  to  perform  this  necessary  act 
to  complete  the  transfer,  he  is  nevertheless  liable  to  the  vendor 
for  such  unpaid  balance  as  the  vendor  or  original  stockholder 
may  have  to  pay;  for  he  alone  can  do  the  act  required  to  com- 
plete the  transfer." 

Where,  by  a  provision  of  the  charter  of  a  railroad  company,  it 
is  provided  that  no  transfer  of  stock  shall  be  binding  on  the 
company  until  made  on  its  stock  books,  and  that  no  such  trans- 
fer shall  exempt  the  party  transferring  it  from  the  obligation  of 

'  'Pennsylvania  R.  R.  Go's  Appeal,  tlie  former:    Brown  ».  Howard  Fire 

86  Penn.  St.  80;  S.  C.  5  Reporter,  219,  Ins.  Co.,  42  Md.  384;   Hambleton  v. 

15  Am.  R.W.  Reps.  374.  See  Pried-  Cent.  Ohio  R.  R.  Co.,  44  Md.  551; 

lander  v.  Slaughter  House  Co.,  31  La.  Simm    v.  Anglo-American  Tel.  Co., 

Ann.  523;  Coles  v.  Bank  of  England,  Law  Rep.  5  Q.  B.  Div.  188.    But  see 

10  Ad.  &  El.  437;  Loring  v.  Salisbury  Machinists'  Nat'l  Bank  v.  Field,  126 

Mills,   125  Mass.    138;     Stinson    v.  Ma^s.  345. 

Thornton,  56  Ga.  377;  Strange  v.  "  Western  Union  Tel.  Co.  v.  Daven' 
Houston  &  Tex.  Cent.  R.  R.  Co..  53  port,  97  U.  S.  369;  Pratt  v.  Taunton 
Tex.  162;  S.  C.  10  R«pr.  28;  Wood's  Copper  Mfg.  Co.,  123  Mass.  110;  Pol- 
Appeal,  92  Penn.  St.  379;  S.  C.  10  lock  v.  Nat'l  Bank,  7  N.  T.  274; 
Repr.  125.  But  if  the  purchaser  is  Brown  v.  Howard  Fire  Ins.  Co.,  42 
in  any  way  chargeable  with  knowledge  Md.  384;  Hambleton  «.  Cent.  Ohio 
of  the  transaction,  he  is  not  then  pro-  R.  R.  Co.,  44  Md.  551. 
tected:  Loring  v.  S.  Mills,  supra;  Mer-  '  Liquidator  of  Clinton  &  Port  Hud- 
chants'  Bank  v.  Livingston,  74  N.  Y.  son  R.  R.  Co.  v.  Eason  and  wife,  14 
223;  Budd  ».  Munroe,  18  Hun,  316.  La.  An.  828. 

And  see   Shropshire   Union  Rys.  &  *  Liquidator  of  Clinton  &  Port  Hud- 

C.  Co.    V.  Queen,    Law  Rep.  7  H.  son  R.  R.  Co.  v.  Eason  and  wife,  14 

L.  496;  S.  C.  Law  Rep.  8  Q.  B.  420.  La.  An.  828. 

And  as  between  an  innocent  purchaser  'Liquidator  of  Clinton  &  Port  Hud- 

and  the  co  npany,  where  the  latter  is  son  R.  R.  Co.  v,  Eason  and  wife,  14 

guilty  of  negligence,  the  loss  is  that  of  '  La.  An.  828. 
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paying  installments  afterward  called  for,  until  fifty  per  cent,  on 
each  share  shall  have  been  paid,  it  is  held  that  a  transfer  made 
after  the  call  for  payment  of  an  additional  installment  will  not 
exempt  the  person  making  it  froin  liability  to  pay  the  amount 
of  such  last  call,  although  over  fifty  per  cent,  of  the  subscription 
of  the  person  transferring  had  been  paid  before  the  making  of 
the  transfer.  To  obtain  the  exemption  contemplated  by  the 
statute  the 'transfer  must  be  in  good  faith,  and  must  be  made 
when  no  installment  previously  called  for  is  due  and  unpaid.  A 
transfer  made  after  a  call  is  made  leaves  the  person  transferring 
liable  to  be  compelled  to  pay  such  call.* 

Under  the  statute  in  Pennsylvania  a  transfer  of  the  capital 
stock  or  shares  of  a  stockholder  in  a  railroad  company,  who  is 
indebted  to  the  company,  can  be  made  only  by  consent  of  the 
company,  and  in  the  manner  prescribed  by  the  law  of  the  charter." 
If  there  be  a  balance  unpaid  thereon,  whether  called  or  uncalled 
for  at  the  time  of  transfer,  the  original  owner  remains  liable  to 
pay  such  balance  just  as  if  no  transfer  was  made.'  But  a  like 
liability  to  pay  such  unpaid  balance  attaches  to  the  purchaser  or 
transferee,  who  is  subjected  by  his  new  relation  to  the  company 
to  all  the  liabilities  attached  to  the  member  from  whom  the  pur* 
chase  is  made.  So,  likewise,  the  lien  upon  the  stock  for  the  un- 
paid balance  in  favor  of  the  company  follows  the  stock  into  the 
hands  of  the  transferee,  and  any  dividends  accruing  thereon  may 
be  applied  in  payment  of  such  unpaid  balance  of  the  original 
subscription.*     And  so,  also,  any  right  to  forfeit  or  sell  the  same 

'  Vicksburg,  Shreveport  &  Texas  R.  '  Pittsburgh  &  Connellsvaie  R.  R. 

R.  Co.  V.  McKeen,  14  La.  An.  735.  Co.  v.  Clark  &  Thaw,  29  Penn.  St.  (5 

But  otherwise  as  to  subsequent  calls:  Casey),  146;  Everhart  v.  West  Chester 

Webster  ».  Upton,  91  U.  S.  65;  Pull-  &  Phil.  R.  R.  Co.,  28  Penn.  St.  339; 

man  v.  Upton,  96  U.  S.  328;    Moore  Graff  v.  Pittsburgh  &  S.  R.  R.  Co  ,  31 

V.  Jones,   3  Woods,  53;  Wheelock  v.  Penn.  St.  489.  And  see  Ryder  v.  Alton 

Kost,  77  111.  296;   Curtis's  Case,  Law  &  S.  R.  R.  Co.,  13  111.  516;    Allen  v. 

Rep.  6  Bq.  Cas.  455;  Heritage's  Case,  Montgomery  R.  R.  Co.,  11  Ala.  451; 

Law  Rep.  9  Eq.  Cas.  5.     In  case  the  Gaff  ».  Flesher,  33  Ohio  St.  107. 

vendee  neglects  to  record  the  transfer,  '  Pittsburgh  &  Connells  'ille  R.  R. 

and  the  vendor  is  thus  made  liable  for  Co.  o.  Clark  &  Thaw,  29  Penn.  St.  (5 

subsequent  calls,  he  may  recover  the  Casey),  146;  Shellington  v.  Howland, 

amount  thus  paid  from  the  vendee,  53N.T.  371. 

and  may  maintain  a  bill  in  equity  to  *  Pittsburgh  &  Connellsville  R.  R. 

compel  him  to  record  the  transfer:  Co.  v.  Clark  &  Thaw,  29  Penn.  S*-   '.'' 

Webster  v.  TJ^ton,  supra.  Casey),  146. 
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on  the  part  of  the  company,  which  the  stock  is  liable  to  in  the 
hands  of  the  original  owners,  continues  to  be  attached  to  it  in  the 
hands  of  such  purchaser.  The  consent  of  the  corporation  to  such 
transfer  is  to  be  given  by  the  board  of  directors,'  and  if  the 
stockholder  wishing  to  transfer  is  one  of  the  board,  he  should  not 
vote  on  the  question,  and  the  proceedings  should  show  that  he 
did  not.'' 

A  transfer  only  colorable,  and  made  for  the  purpose  of  de- 
frauding creditors,  by  placing  the  stock  in  the  hands  of  irre- 
sponsible persons,  is  void." 

A  transfer  of  interest-bearing  capital  stock  of  a  railroad  com- 
pany, on  which  at  the  time  of  the  transfer  a  portion  of  interest  is 
due  and  unsatisfied,  leaves  the  title  to  the  overdue  and  unpaid 
interest  in  the  vendor  of  the  stock.*  Though  interest  is  an  inci- 
dent to  such  stock  while  the  one  or  the  other  is  owned  by  the 
same  person,  yet  a  transfer  of  the  stock  without  specifically 
including  the  interest  accrued,  leaves  the  latter  still  vested  in  the 
original  holder;  and  so,  likewise,  if  carried  into  account  between 
the  stockholder  and  the  company  prior  to  the  transfer  of  the 
stock  on  which  it  has  accrued." 

•  16.  Enlargement  of  the  original  amount. — A .  change  SO 
radical  in  character  as  the  increase  of  the  capital  stock  of  a  cor- 
poration to  a  sum  greater  than  that  fixed  by  the  charter  or 
articles  of  incorporation,  can  not  be  made  by  the  directors  alone, 

'  Pittsburgh  &  Connellsville  R.  R.  transfer  agents  of  foreign  corporations 

Co.  V.  Clark,  29  Penn.  St.  146;  Gaff  to  exhibit  lists  of  their  stockholders, 

V.  Plesher,  33  Ohio  St.  107.  have  no  application   to    it:   Sage  v. 

2  Pittsburgh  &  Connellsville  R.  R.  Lake  Shore  &  Mich.  Southern  Ry.  Co., 

Co.   V.  Clark  &  Thaw,  29  Penn.  St.  70  N.  Y.  23),   18  Am.  Ry.  Rep.  555. 

(5  Casey),  146.  But  it  comes  within  1  Rev.  Stat.,  601, 

'Veiller  v.  Brown,  18  Hun,  571;  Sec.  1,  requiring  transfer  books  con- 
Gaff  V.  Flesher,  supra.  taining  stockholders'  names  of  any  in- 

*  City  of  Ohio  v.  The  Cleveland  &  corporated  company  to  be  open  for 

Toledo  R.  R.  Co.,  6  Ohio  St.  489.  inspection  thirty  days  previous  to  the 

=  City  of  Ohio  v.  Cleveland  &  Toledo  election  of  directors:  Ihid.    Irrespect- 

R.  R.  Co.,  6  Ohio  St.  489.    The  L.  S.  ive  of  the  statute,  stockholders  have 

&  M.    S.   Ry.   Co.,  organized   under  the  right  to  examine  such  books  for 

the    New   York    Act   of    1869    by  proper  purposes  and  on  proper  occa- 

the  consolidation  of  various  foreign  sions  at  other  times,  and  may  enforce 

and   domestic    companies,    is    there  the  right    by  mandamus:  76i(i.    The 

a   domestic   corporation,   and,  there-  granting  of  the  writ  is  a  matter  of 

fore,  the  provisions  of  the   act   of  discretion,  and  will  not  be  reviewed 

1842  (Ch.  165,  Laws  1842),  requiring  by  the  Court  of  Appeals:  Ihid. 
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unless  expressly  authorized  thereto  by  the  charter  or  act  of  in- 
corporation. The  general  power  of  performing  all  corporate 
acts  usually  conferred  upon  the  directory  refers  to  the  ordinary 
business  transactions  of  the  company,  and  does  not  extend  to  a 
reconstruction  of  the  corporate  body,  or  to  an  enlargement  of  its 
capital  stock.'  If  the  charter  provides  that  the  capital  stock  may 
be  increased,  but  without  stating  by  whom  or  in  what  manner, 
it  follows  that  the  increase  must  be  effected,  if  at  all,  by  a  regu- 
lar vote  of  the  stockliolders,  at  an  authorized  meeting." 

In  those  states  where  special  charters  are  conferable  by  legis- 
lative enactments,  a  law  enacted  subsequently  to  the  organization 
of  the  corporation,  authorizing  an  increase  of  capital  stock,  will 
be  valid  and  binding  upon  the  company  if  accepted  by,  and  acted 
upon  by,  it;  but  such  acceptance  must  be  by  a  regular  vote  of  the 
stockholders.'  Such  a  change  made  without  the  consent  of  the 
stockholders  wonld,  if  binding,  make  them  members  of  an  asso- 
ciation in  which  they  never  consented  to  become  involved.  It 
would  have  a  tendency  to  change  the  relative  influence,  control 
and  profits  of  the  original  members,  as  the  pew  stock  would  be 
liable  to  fall  into  the  hands  of  other  persons  than  such  original 
members:  and  even  if  distributed  or  offered  pro  rata  to  the 
original  members,  many  of  them  might  be  unable  to  take  their 
respective  shares,  and,  as  a  consequence,  might  thus  lose  their 
relative  influence  and  interest  in  the  concerns  of  the  corporation.* 

But  if,  a  railroad  corporation  have  power  under  the  law  to  in- 
crease its  capital  stock,  without  restriction  as  to  how  the  new 
stock  shall  be  distributed  or  disposed  of,  then  it  may  not  only  do 
so,  but  may  sell  the  same  to  new  proprietors  for  the  general 
benefit,  or  may  distribute  it  proportionately  at  a  fixed  rate 
among  the  existing  proprietors  or  stockholders;*  It  may  also 
fix  the  terms  of  payment  and  limit  of  time  in  which  to 
subscribe  for  the  new  stock  by  the  existing  stockholders. 
This  is  its  corporate  right  and  power."  Any  existing  stock- 
liolder  failing  to  subscribe   and  pay  within   the  terms  and   the 

^  Chicago  City  Ry.  Co.  «  Allerton,  *  Chicago  City  Ry.   Co.  «.  AUerton, 

18  Wall.  233.  18  Wall.  233. 

^Chicago  City  Ry.  Co.  v.  Allerton,  "Sewall  v.  The  Eastern  R.  R.  Co., 

18  WaU.  233.  9  Gush.  5,  11. 

'Chicago  City  Ry.  Co.   v.  Allerton,  «Sewall  v.  The  Eastern  R.  R.  Co., 

18  Wall.  283.  9  Gush.  5,  11. 
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time  limited  by  the  company  for  that  purpose,  and  before  his  pro- 
portion of  the  stock  is  sold  to  others  as  shares  not  taken,  loses 
his  right  to  the  same,  and  can  not  maintain  a  bill  in  equity 
against  the  company  in  respect  thereto.'  Moreover,  an  assignee 
of  such  privilege  of  a  stockholder  can  not  claim  the  right  to 
come  in  and  participate  in  the  distribution  o-f  the  new  stock  if 
resisted."  It  is  a  personal  privilege  of  the  stockholder,  and  as- 
signees of  stockholders  are  not  within  the  terms  of  the  vote  to 
distribute  the  stock.  To  bring  such  a  case  within  the  principle 
of  Gray  v.  Portland  Bank,  it  were  necessary  that,  by  the  law 
itself,  the  right  of  each  stockholder  to  a  distributive  share,  as 
purchaser  of  the  new  stock,  should  be  fixed;  that  the  claimant 
should  have  been  an  existing  stockholder  so  entitled,  and  ac- 
cordingly tendered  the  amount  of  installments  of  the  new  stock 
as  the  same  became  due.'  In  such  case,  however,  the  riglit  of 
the  claimant,  when  thus  fully  established  by  compliance  on  his 
part,  would  be  a  legal  riglit.  No  relief  in  equity  would  be 
afforded  him,*  Is[or  does  such  a  ease  come  within,  or  is  it  governed 
by,  the  statute  defining  the  manner  of  proceeding  to  sell  the 
capital  stock  of  a  stockholder  in  a  private  corporation  for 
non-payment  of  calls  upon  shares  thereof.' 

^  corporation  has  the  power,  as  between  itself  and  its  stock- 
liolders,  with  their  consent,  to  treat  stock  but  partly  paid  for  as 
paid  up  stock,  in  copsideration  of  accumulated  profits  and  the 
jpcreased  value  of  its  property.' 

17.  Prauflnlent  pertifloatea  of  capital  stock. — Spurious  cer- 
tificates and  shares  of  stock  issued  and  put  upon  the  market  by 
the  president  of  a.railroad  company  for  his  own  private  advan- 
tage, without  consideration  to  the  company,  and  entirely  in  ex- 
cess of  the  amount  of  capital  stock  allowed  by  the  charter,  then 
already  taken  and  filled  up,  are  void  in  whomsoever's  hands  found: 
the  same  having  been  passed  from  one  to  another  regardless  of 

"Sewall  9.  Eastern  R.  R.  Co.,  9  9  fJush.  5,  11,  12;  Sargent  v.  Prank- 

Cush.  5,  11.  lin  Ins.  Co.,  8  Pick.  90;  Gray  v.  Port- 

^Sewall  V.  Eastern  R.  R.   Co.,  9  land  Bank,  3  Mass.  364. 

Cush.  5, 11.  'Sewall  v.  The  Eastern  R.  R.  Co., 

«Sewall  V.  The  Eastern  R.  R.  Co.,  9  Cush.  5,  12. 

9  Cush.  5,  11,  12;   Sargent  v.  Frank-  'Kenton  Furnace  R.  R.  &  Mfg.  Co. 

lin  Ins.  Co.,  8  Pick.  90;  Gray  v.  Port-  v.  McAlpin,  5  Fed.  Repr.  737;  S.  C 

land  Bank,  3  Mass.  364.  1  Am.  &  Eng.  R.  R.  Cas.  619. 

'Sewall  V.  The  Eastern  R.  R.  Co., 
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the  forma  and  rights  of  the  charter  and  corporate  regulations.' 
For  the  cancellation  of  such  false  certificates  a  suit  in  equity  will 
lie,  and  the  holders  of  all  such  certificates  are  properly  made 
parties  defendant  in  one  and  the  same  suit,  although  they  may 
claim  to  hold  under  difierent  rights  and  transfers,  where  the 
original  source  of  their  claim  is  tlie  same.'  If  the  invalidity  is 
apparent  on  the  face  of  the  certificates  the  remedy  is  at  law,  and 
equity  has  no  occasion  to  interfere;  but  where  their  face  is  free 
from  apparent  taint  they  are  a  cloud  upon,  and  depress  the  value 
of,  the  real  stock,  and  as  such  should  be  canceled  by  proceedings  in 
equity.' 

But  if  a  railroad  corporation  does  itself  issue  false  or 
fraudulent  stpet  or  certificates  thereof,  or  permits  the  fraudulent 
transfer  of  spurious  stock,  it  is  liable  therefor  in  damages  to  the 
party  deceived  and  injured  by  the  transaction.  The  incapacity 
to  create  such  stock  is  in  such  case  no  defense  to  an  action  for 
damages,  but  is  on  the  contrary  of  the  very  essence  of  the  right 
of  action.*  But  the  stock  itself,  and  the  certificates  thereof,  are 
of  no  value,  either  in  the  original  hands  or  in  those  of  an  assignee 
thereof.*  Fraudulent  certificates,  thus  illegally  issued  and  repre- 
senting spurious  shares  of  capital  stock  in  a  company,  are  void; 
are  not  a  part  of  the  capital  stock;  and  will  be  set  aside  in  equity 
upon  proper  application,  and  declared  void  as  a  cloud  upon  the 
rights  and  title  of  the  real  stockholders  therein.'  And  to  this 
end  suit  may  be  brought  by  the  corporation  itself,  as  trustee  of 
such  genuine  stockholders.' 

•  New  York  &  New  Haven  R.  E.  30,  50;  Titus  v.  Great  Western  Turnp. 
Co.  V.  Schuyler,  Cross,  and  others,  17  Road,  61  N.  T.  237;  S.  C.  5  Lana. 
N.  Y.  592;  Mechanics  Bank  v.  New  250;  Tome  v.  Parkersburg  Branch 
York  &  New  Haven  R.  R.  Co.,  13  N.  R.  R.  Co.,  89  Md.  36;  Same. case,  li 
Y.  (3  Kernan),  599.  Aw.  R.  W.  Reps.  285. 

'New  York  &  New  Haven  R.  R.  ^  New   York   &    New    Haven    R. 

Co,  V.  Schuyler,  Cross,  and  others,  17  R.    Co.    «.    Schuyler,     34    N.    t. 

N.Y.  (3Smith),  592.    See  Venice  «.  (7  Tiffeny),  30;    Mechanics   Bank  v. 

Woodruff,  62  N.  Y.  462;  Lehigh  Val-  New  York  &  New  Haven  R.  R.  Co., 

ley  R.  R.  Co.  v.  McFarlan,  4  Stew.  13  N.  Y.  599;  Woodruffs.  New  York 

(N.  J.)  730.  &  New  Haven  R.  R.  Co.,  18  Howard's 

'New  York  &  New  Haven  R.  R.  Pr.  419. 

Co.  V.  Schuyler,  Cross,  and  others,  17  *  New  York  &  New  Haven  R.  R.  Co. 

N.  Y.  (8  Smith),  592.  t>.  Schuyler,  17  N.Y.  (3  Smith),  592. 

*  New  York  &  New  Haven  R.  R.  'New  York  &  New  Haven  R.  R. 
Co.  V.  Schuyler,  34  N.  Y.  (7  Tiffany),  Co.  v.  Schuyler,  34  N. Y.(7  Tiffany),  30. 
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18  Bonds  convertible  into  capital  stock. — An  option  in  a 
railroad  bond  giving  to  the  holder  the  right  of  converting  it  into 
capital  stock  of  the  company  within  a  given  time,  must  be  en- 
forced within  the  time  specified,  or  else  the  right  to  do  so  is  gone. 
Neither  law  nor  equitv  will  compel  the  company  to  submit  to 
such- conversion  by  mere  force  of  the  optional  terms  of  the 
bond  after  the  limited  time  has  expired.'  If,  by  a  subsequent 
arrangement  between  the  company  and  a  bondholder,  the 
time  of  payment  of  the  principal  of  the  bond  be  extended, 
and  nothing  be  said  as  to  the  right  of  conversion  into  stock, 
such  extension  of  payment  will  not  extend  in  like  manner 
the  right  of  conversion."  And  where  a  holder  of  bonds  made  such 
election,  and  the  company  then  allowed  its  stockholders  interest 
up  to  the  date  of  its  first  dividend,  which  it  paid  by  new  stock 
issued  under  authority  given  by  the  charter,  it  was  held  that  the 
bondliolder  was  not  entitled  to  receive  any  of  the  new  stock.' 

Where  the  agreement  to  allow  the  conversion  was  indorsed  on 
each  bond  as  follows:  "The  within  bond  convertible  into  the 
capital  stock  of  the  company  at  the  pleasure  of  the  holder,  at 
par,  upon  the  surrender  thereof,  with  the  unpaid  interest  cou- 
pons, to  the  secretary  of  the  company.  By  order  of  the  direc- 
tors," it  was  held,  the  privilege  was  only  available  to  the  holder 
of  the  bond,  and  the  petition  should  show  the  plaintiflFs  to  be 
holders  at  the  commencement  of  the  action:  and  not  so  showing, 
a  demurrer  to  it  was  properly  sustained.  As  to  those  bonds  of 
which  the  plaintifls  were  assignees,  it  was  held  the  owners  there- 
of could  not  retain  the  bonds  and  assign  the  right  of  action  for 
their  non-conversion.* 

19.  Sale  of  capital  stock  under  void  decree. — The  sale  of 
capital  stock  under  a  void  decree  confers  no  title  on  the  purchas- 
er, and  a  transfer  thereof  on  the  books  of  the  company,  in  virtue 
_of  snch  sale,  or  by  one  making  title  thereunder,  is  void  likewise. 
When  a  confederate  court  made  a  decree  sequestrating  railroad 
stocks,  and  caused  'the  same  to  be  sold,  it  was  holden  that,  the 

'  Muhlenberg  v.  Phila.  &  Reading  Jones  v.  Terre  Haute  &  Richmond  B. 

R.  R.  Co.,  47 Penn.  St.(ll  Wright),  16.  R.  Co.,  57  N.  Y.  196,  7  Am.  Ry.  Rep. 

'Ibid.  221. 

'  Sutliff  V.  Cleveland  &  Mahoning  *  Denney  ».  Cleveland  &  Pittsburg 

R.  R.  Cq.,  24  Ohio  St.  147,  6  Am.  Ry.  R.  R.  Co.,  28  Ohio  St.  108,  14  Am  Ry. 

Rep.  356.    But  see  as  to  dividends,  Rep.  73. 
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court  itself  being  without  autliority,  the  decree  and  sale  were 
void,  and  the  purchaser  thereat  having  appropriated  the  stocks 
to  his  own  use  by  a  transfer  thereof  to  another  on  the  books  of 
the  company,  such  purchaser  (but  not  the  company)  was  respon- 
sible to  the  owner  therefor.' 

In  the  case  here  cited  from  the  state  of  Georgia,  the  Supreme 
Court  of  that  state  say:  "The  complainants,  and  those  under 
whom  they  claim,  derive  their  title  to  the  railroad  stock  under 
proceedings  of  an  unauthorized,  and  unrecognized  organization, 
which  has  failed  and  ceased  to  exist,  and  their  title  thereto  be- 
ing so  derived,  failed  with  it." " 

20.  Interest  may  be  paid  on  capital  stock. — A  railroad  cor- 
poration may  lawfully  agree  to  pay  to  its  stockholders  interest  on 
their  paid-in  stock  subscription,  from  the  dates  of  payment 
respectively,  out  of  such  surplus  earnings  or  funds  as  are  not 
required  to  pay  its  debts,  or  prosecute  its  enterprise  and  business; 
but  such  payments  are  not  to  be  made  on  the  nominal  amount  of 
subscription,  but  only  on  the  sums  actually  paid  in.  The  fund, 
though,  out  of  which  such  payments  are  to  be  made,  must  be  a 
clear  surplus  over  and  above  all  liabilities,  matured  debts,  and 
reasonable  necessities  of  carrying  on  tlie  corporate  affairs.' 

21.  Subscription  to  capital  stock  by  an  infant. — The  sub- 
scription to  the  capital  stock  of  a  railroad  corporation  by  an  in- 
fant is  not  void,  but  is  merely  voidable.*  After  he  attains  his 
majority  he  may,  within  a  reasonable  time,  elect  to  avoid  it;  but 
if  he  does  so  he  must  make  return  of  the  stock  if  he  has  received 
it,  and  also  of  all  benefits  which  he  has  derived  from  it,  if  any. 
He  can  not  keep  it,  or  the  interests  derived  from  it — as  dividends, 
or  otherwise — dealing  with  it  as  his  own,  and  prevent  the  com- 

'  The  Cent.  R.  R.  &  Banking 'Com-  &  Mass.  R.  R.  Co.,  12  Gray,  411;  Bar- 

pany  ©.Ward  and  others,  37  Geo.  515.  nard  v.  Same,  7  Allen,  512;    Paines- 

See  Keppel  ».  Petersburg  R.  R.  Co.,  ville  &  H.  R.  R.  Co.  v.  King,  17  Ohio 

Chase's  Dec.  167.  St.  534. 

'^  Ibid,  530.  *  Birkenhead,  Lancashire  &  Cheshire 

'  Richardson  v.  Vermont  &  Mass.  Junction  R.  W.  Co.  v.  Pilcher,  6  Eng. 

R.  R.  Co.,  44  Vt.  613;  S.  C.  1  Am.  Ry.  R.W.  &  Canal  Cases,  622;   The  Cork 

Rep.  115;  Rutland*  Bur.  R.  R.  Co.  &  Bandon  R.W.  Co.  v.  Cazenove,  10 

.;.  Thrall,  35  Vt.  536;  Wright  «>.  Vt.  Q.  B.  935;   Leeds  &  Thirsk  Ry.  Co. 

&  Mass.  R.  R.  Co.,    12    Cush.  75;  «.  Fearnley,  4  Exch.  26;    Same  case, 

Waterman  v.  Troy  &  Greenfield  R.  R.  5  Eng.  R.  W.  &  Canal  Cases,  644. 
Co.,  8  Gray,  433;  Cunningham  v.  Vt. 
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pany  from  having  it,  and  its  proceeds  or  product,  if  any,  without 
being  liable  to  bear  the  burden  attached  to  it.' 

2for  can  he  repudiate  the  contract  of  subscription  whilst  in  his 
minority  to  such  an  extent  as  will  bind  him  when  he  comes  of 
age;  hence,  an  election  to  do  so,  and  refusal  to  participate  as  a 
stockholder,  only  suspends  the  matter  until  his  majority,  for  the 
reason  that  when  he  has  so  elected,  still,  upon  his  attaining  to 
full  age,  he  may  affirm  the  contract  of  subscription  if -he  chooses; 
for  his  election  to  disaffirm  whilst  in  his  minority  may  in  turn 
be  by  him  disaffirmed  on  his  arrival  at  full  age.'  Such  infant 
subscribers  are  purchasers  of  the  stock,  who  by  their  purchase 
have  acquired  an  interest  not  in  a  mere  chattel,  but  in  a 
subject  of  a  permanent  nature,  whether  the  purchase  be 
by  contract  of  subscription  with  the  pompany,  or  by  purchase  or 
devolution  from  those  who  themselves  owned  it,  with  certain  ob- 
ligations attached  to  it  and  to  them  whilst  the  owners  of  it,  which 
they  were  bound  to  discharge,  and  which  passed  to  and  rested  on 
the  infant  thus  purchasing,  and  which  places  him  in  a  position 
analogous  to  an  infant  purchaser  or  lessee  of  real  estate  who 
has  tg,ken.  possession,  and  has  thereby  become  charged  with  all 
the  obligations  attached  to  the  estate;  as,  for  instance,  the  pay- 
ment of  rent,  if  a  leasehold,  and  to  pay  the  customary  fine  for 
admission,  if  a  copyhold  estate  '^to  which  latter  it  is  held  that 
infants  may  be  admitted.*  By  the  term  used,  "  analogous  to 
that  of  a  purchaser  in  possession  of  real  estate,"  is  not  meant 
that  he  is  thereby  made  a  holder  of  real  estate,  for  such  is  not 
the  case.  The  real  estate  of  the  company  is  vested  in  the  cor- 
porate body,  and  not  in  the  persons  composing  it.*  Buton  being 
registered  as  such,  the  shareholder  acquires  a  vested  interest  of  a 
permanent  character  in  all  the  profits  of  the  company.' 

Hence  the  plea  of  infancy  merely  is  not  sufficient  as  a  de- 

'  Birkenhead,  Lancashire  &  Cheshire  Blogg,  2  Moore,  552. 

Junction  R.  W.  Co.  ».  PUcher,  6  En§f.  *  Birkenhead,  Lancashire  and  Ohes- 

R.  W.  &  Canal  Cases,  622.  hire  Junction  ,R.  W.  Co.  v.  Piloher,  (i 

''Birkenhead,  Lancashire  &  Cheshire  Eng.  R.   W.   &    Canal   Cases,    622; 

Junction  R.  W.  Co.  v.  Pilcher,  6  Bng.  Evelyn  v.  Chichester,  3  Burr.  1717. 

R.  W.  &  Canal  Cases,  622.  «  Bligh  v.  Brent,  2  T.  &  C.  268. 

'Ketley's    case,    Brownlow,    120;  'Birkenhead,  Lancashire  &   Ches- 

Ketsey's   case,  Cro.  Jae.  320;  Kirton  hire  Junction  R.  W.  Co.  v.  Pilcher,  6 

V.    Eliott,  2  Bulst.  69;    Williams  e.  Bng.  R.  W.  &  Canal  Cases,  622. 
Moor,   11  M.  &  W.  256;  Hohnes  v. 
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fense  to  an  action  on  a  subscription  to  capital  stock.'  It  should 
aver  a  disaffirmance  of  the  contract,  and  that  no  benefit  was  d^r 
rived  to  him  from  it,  or  if  any,  that  it  ia  restored." 

22.  Subscription  by  one  person  in  the  name  of  another. — 
Ad  unauthorized  subscription  to  capital  stock  of  a  railroad 
corporation,  made  by  one  person  in  the  name  of  another,  is  not 
necessarily  void,  but  is  binding  on  the  person  making  it  as  his  own 
act,  and  vests  the  equitable  interest  of  the  stock  in  hjm,  and  so, 
also,  renders  him  liable  to  pay  for  the  same."  A  transfer  thereof 
to  him  by  the  person  in  whose  name  it  stands  is  unnecessary, 
for  such  person  is  not  the  owner  thereof:  but  the  real  owner  is 
the  one  who  did  the  subscribing,  and  it  may  be  carried  on  the 
books  of  the  company  as  his.* 

23.  Power  of  the  company  to  buy  its  own  stock.^A  railroad 
company  may  purchase  shares  of  its  own  stock  which  have  been 
issued  by  it,  if  such  purchase  be  lyona  fide  and  for  unobjectionable 
purposes.  "  Such,"  says  Justice  Walkeh,  of  the  Illinois  Supreme 
Court,  "  is  believed  to  have  been  the  general  custom  of  such 
bodies,  nor  have  we  known  the  power  to  have  been  questioned."  ° 
And  an  agreement  of  a  railroad  company  to  pay  to  a  municipal 
corporation  the  money  arising  from  a  sale  of  bonds  of  the  latter, 
issued  by  it  to  the  company  for  stock  taken  therein,  is,  on  fail- 
ure to  construct  the  road  to  a  given  place  in  a  stipulated  time, 
valid  and  bindipg  on  the  company,  and  may  be  enforced  on 
transfer  or  tender  of  the  stock  to  the  company.' 

It  is  no  objection  to  the  validity  of  a  transfer  of  stock,  if  it  be 
otherwise  valid,  that  it  is  made  for  the  purpose  of  enabling  the 
person  receiving  the  same  to  vote  as  a  stockholder.'     Whether 

'  Birkenhead,    Lancashire   &  Ches-  Reps.  394. 

hire  Junction  R.  W.  Co.  v.  Pilcher,  6  ^  Chicago,  Pekin  &  Southwestern  R. 

Eng.  R.  W.  &  Canal  Cases,  622.  R.  Co.  o.  The  Town  of  Marseilles,  84 

"  Birkenhead,  Lancashire  &    Ches-  1)1.  -145;    S.  C.  16  Am.  R.  W.  Reps, 

hire  Junction  R.  W.  Co.  v.  Pilcher,  6  442;  Chetlain  v.  Republic  Life  Ins. 

Eng.  R.  W.  &  Canal  Cases,  622;  Mc-  Co.,  86  111.   220;    State  v.  Smith,  48 

Michael  ®.   The  London  &  N.  W.  R.  Vt.  266;  Iowa  Lumber  Co.  ».  Foster,  49 

W.  Co.,  6  Eng.  R.  W.  &  Canal  Cases,  la.  25. 

618.  '  Chicago,  Pekin  &  Southwestern  R. 

'State  ex  rel.  Page  v.  Smith  et  al.,  R.  Co.  v.  The  Town  of  Marseilles,  84 

48  Vt.  266;  Same  Case,  16  Am.  R.  W.  III.  145,  16  Am.  R.  W.  Reps.  442. 

Reps.  394.  'State  ex  rel.  Pape  v.    Smith,  48 

*  State  ex  rel.  Page  v.  Smith  et  al.,  Vt.  266;   Same  Case,  16  Am.  R.  W. 

48  Vt.  266;  Same  Case.  16  Am.  R.  W-  Reps.  394. 
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the  purchase  by  a  corporation  of  its  own  capital  stock  has  the 
effect  to  extinguish  and  merge  the  stock  so  purchased,  is  de- 
pendent uppn  the  intent  of  the  company,  and  such  intent  may 
be  shown  by  evidence."  If  purchased  with  intent  to  keep  it 
alive  and  sell  it  again,  then  a  sale  thereof,  if  otherwise  unob- 
jectionable, will  pass  the  title  thereto.'  If  it  were  not  so,  yet 
acts  of  acquiescence  therein  by  those  seeking  afterward  to  avoid 
it,  confirms  it  as  against  such  party.'  But  by  some  authorities, 
the  right  of  corporations  to  acquire  their  own  stock  is  limited 
to  receiving  it  in  payment  of  its  debts.* 

24.  Right  of  the  stockholders  to  pro  rata  shares  of  new  stock, 
if  issued. — Whenever,  from  any  cause,  a  new  and  increased  issue 
of  stock  in  a  railroad  corporation  becomes  legal  and  proper  to  be 
made,  of  such  a  character  as  will  cause  the  holders  thereof  to 
participate  in  the  earnings,  profits  and  dividends  of  the  com- 
pany, then  all  existing  stockholders  are  entitled  to  a  ^o  rata 
part  of  such  new  stock.' 

'State  ex  rel.  Page  v.  Smith,  48  (111.)  257;    State  v.  Oberlin  Bldg.  & 

Vt.  266;    Same  Case,  16  Am.  R.  W.  Loan  Assn.,  35  Ohio  St.  258.    By  the 

Reps.  894;  City  Bank  of  Columbus  v.  English  authorities  the -power  is  held 

Bruce  et  al.,  17  N.  T.  607;  Williams  to  exist  only  when  expressly  conferred: 

V.  Savage  Manufacturing  Co.,  3  Md.  In  re  London,  Hamburg  &  C.  Exch. 

Chy.  Dec's.  451.  Bank,  Law  Rep.,  5  Ch.  App.,  444;  In 

^  State  ex  rel.  Page  v.  Slnith  et  ah,  re  Marseilles  Extension  Ry.  Co.,  Law 

48  Vt.  266,  and  16  Am.  R.  W.  Reps.  Rep.,  7  Ch.  App.,  161;    Hope  ».  Int. 

394.  Fin.  Soo'y,  L.  R.,  4  Ch.  Div.,  327j  Bon- 

'  State  ex  rel.  Page  v.  Smith,  supra,  nington  Sugar  Refg.  Co.  v.  Thomson, 

*  Greiman  Savings  Bank  v.  Wulfe-  6  Cas.  Ct.  Sess.,  4th  Ser.,  80. 

knhler,  19  Kans.  60;  Currier  v.  Leba-  '  State    ex     rel.    Page    et   al.    e. 

non  Slate  Co.,  56  N.  H.  262;  Peterson  Smith  et  al.,  48  Vt.    266,  and  16  Am, 

V.  Ills.  Land  &  Loan  Co.,  6  Bradw.  R.  W,  Reps.  394. 
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1.  Meetings  of  stockholders,  general  and  special,  and  quo- 
rum of. — General  or  stated  meetings  of  the  corporators  as  stock- 
holders are  those  that  are  provided  for  and  fixed  by  the  charter 
or  by-laws  of  the  corporation,  or  by  the  corporators  themselves 
in  regular  meeting,  if  they  have  power  to  change  or  fix  the  same 
by  the  terms  of  the  charter,  and  are  to  be  held  at  such  times 
and  places  as  are  thus  designated.'  Of  these  the  members  of 
the  corporation  are  chargeable  with  notice,  and  therefore  no  no- 
tice thereof  is  required  as  necessary  to  their  validity,"  nor  of  the 
business  thereat  to  be  transacted,  unless  so  required  by  the  terms 
of  the  charter.' 

Special  meetings  are  to  be  called,  and  the  notice  thereof  given, 
in  the  manner  provided  for  the  same  in  the  charter  and  by-laws.*  * 


'Atlantic  Mut.  Fire  Ins.  Co.  v.  San- 
ders, 36  N.  H.  252. 

^Sampson  v.  Bowdoinham  Steam 
Mill  Co.,  36  Maine,  78;  The  People  ». 
Batchelor,  22  N.  Y.  128. 


» Warner  v.  Mower>  11  Tt.  385. 

*Stow  V.  Wyse,  7  Conn.  214;  Wig- 
gin  V.  Baptist  Church,  8  Met.  301; 
Stockholders  of  Shelby  R.  R.  Co.  v. 
Louisville,    Cincinnati   &   Lexington 
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If  there  be  no  provision  as  to  notice  in  the. by-laws  or  charter  it 
results  therefrom  that  actual  or  personal  notice  is  to  be  given 
to  each  member  or  stockholder;  and  if  other  than  the  ordinary 
business  of  the  corporation  is  to  be  transacted  at  such  special 
meeting,  the  character  thereof  should  be  made  known  in  like 
manner,  and  at  the  same  time  of  giving  notice  of  the  meeting.' 
The  length  of  time  given  should  be  such  as  to  enable  those  noti- 
fied to  attend  by  the  use  of  ordinary  diligence,  taking  into  consid- 
eration the  distance  required  to  be  traveled.  Yet  notwithstand- 
ing notice  of  special  meetings  is  required,  either  as  directed  by 
the  charter  and  by-laws,  or,  if  uo  direction  therein  be  provided^ 
then  by  notice  personally  given,  still  notice  may  be  waived  by 
those  entitled  to  it,  and  their  appearance  at,  and  taking  part  in, 
the  meeting  without  objection  as  to  want  of  notice,  operates  as 
a  waiver,  and  the  proceedings  are  thereby  in  that  respect  ren- 
dered valid,  as  if  notice  had  been  given." 

It  is  held  in  'New  Hampshire  that  where  the  statute,  as  in  that 
state,  declares  what  number  shall  constitute  a  quorum,  and  no 
notice  is  required  by  the  statute  or  the  by-laws  of  the  corpora- 
tion, if  such  majority  appear  in  response  to  the  notice,  and 
transact  business,  a  notice  to  the  rest  is  not  essential  to  the  valid- 
ity of  their  action.' 

An  adjourned  meeting  held  pursuant  to  adjournment  of 
a  general  meeting,  is  still  a  general  meeting,  and  not  in  any- 
Wise  a  special  one;  and  an  adjourned  meeting  of  a  special 
one  is  still  a  special  meeting.  In  other  words,  meetings  held 
pursuant  to  an  adjournment  partake  exclusively  of  the  character 
of  the  meetings,  respectively,  at  which  the  adjournment  is  made, 
if  held  exclusively  in  virtue  of  the  adjournment,  and  are  indeed 
but  continuations  of  such  original  meetings.*     But,  doubtless,  an 


R.  R.  'Co.,    12   Bush,  62,    18   Am. 

Ry.  Rep.  213.    See,  as  to  the  provis-  '  Zabriskie  v.  The  Cleveland,  Colum- 

ions  of  the  charter  of  the  Philadelphia  bus  &  Gin.  R.  R.  Co.,  23  How.  381. 

&  Reading  R.  R.  Co.  for  special  meet-  ^  Jones  v.  The  Milton  and  Rushville 

ings,  Gowen's  Appeal,  1  Am.  &  Eng.  Turnpike  Co.,   7  Ind.  547;    Kenton 

R.  R.  Cas.  437  (Penn.  Supm.  Ct.,  May  Furnace  R.  R.   &  Mfg.   Co.  v.  Mc- 

23,   1881.)    Under  the  facts  in  this  Alpin,  5  Fed.  Repr.  737;   8.  C.  1  Am. 

case  it  was  held  the  notice  of  meeting  &  Eng.  R.  R.  Cas.  619, 

for  the  election  of  ofScers  was  given  '  Edgerly  «.  Emerson,  23  N.  H.  555; 

under  See.  5,  and  not  Sec.  21,  of  the  State  v.  Smith,  48  Vt.  266. 

charter-^the  latter  section  requiring  *  Warner  v.  Mower,  11  Vt.  385. 
that  a  majority  of  the  stockholders  be 
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adjourned  general  meeting  may  be  made  to  also  partake  of  the 
character  of  a  fepeeial  one  if  the  necessary  call  and  notices  there- 
of  be  given,  with  also  notice  of  the  special  matter  to  be  consid- 
ered or  transacted.' 

If  the  special  meeting  proceed  to  business  by  a  quorum^ 
and  it  does  not  affirmatively  appear  that  there  was  a  want  of 
notice  thereof,  or  of  the  business  to  be  done,  the  presumption  of 
law  is,  that  the  proper  notices  were  given.'  So,  if  there  be  an 
actual  special  meeting,  shown  by  the  records,  and  it  appear 
from  the  records  that  it  was  properly  called,  and  the  requisite 
notice  thereof,  and  of  the  business  to  be  transacted,  was  given, 
and  it  also  is  shown  that  the  meeting  was  organized  and  pro- 
ceeded to  business,  then  the  presumption  arises  that  a  quorv/m 
was  present.' 

If  there  be  no  provision  in  the  by-laws  or  charter  for  the  man- 
ner of  calling  meetings,  or  as  to  who  shall  discharge  that  duty, 
then  it  Would  seem  that  the  president,  general  agent,  or  other 
principal  officer  of  the  corporation,  may  discharge  that  duty.* 

If  there  be  no  law  and  no  provision  of  the  charter  or  by-laws 
to  the  contrary,  then  at  meetings  of  stockholders,  whether  gen- 
eral or  special,  which  are  in  other  respects  regular,  any  number 
of  stockholders  attending  are  a  sufficient  quontm  to  do  business;" 
and  so  at  an  adjourned  meeting  or  session  thereof,  for  such  ad- 
joarned  session  is  but  a  continuation  of  the  original  meeting.' 

All  meetings  of  the  corporation  must  be  held  within  the 
state  of  its  creation;'  but  where  it  is  chartered  by  two  or  more 
states,  it  may  hold  its  meetings  in  either  of  them.' 

2.  Their  right  to  vote.— All  the  stockholders  of  a  private  cor- 
poration who  rightfully  appear  as  such  upon  the  books  of  the 
company,  and  where  the  charter  allows  one  vote  for  each  share, 
have  an  equal  fight,  in  proportion  to  the  number  or  quantity  of 

'  Cutbill  V.  Eingdom,  1  Exch.  494.  *  Stebbins  «.  Merritt,  10  Cush.  27. 

"Lane  v.   Brd.inerd,  30  Conn.  565;  '2  Kent  Com.,  293.    See  Craig  v. 

Sargent  v.  Webster,    13   Met.    497;  First  Presb.  Ch.,  88  Penn.   St.  42; 

Penobscot  &  Ken.  E.  E.  Co.  v.  Dunn,  People  v.  Twaddell,  18  Hun,  427. 

39  Me.  600;    Mahaska  Co.  E.  E.  Go.  «  Warner  v.  Mower^  11  Vt.  385. 

t).  Des  Moines  Valley  B.  E.  Co.,  28'  ' State  ®.  Milwaukee,  Lake  Shore  & 

la.  437.  Western  Ey.  Co.,  45  Wis.  579. 

'  Citizens  Mut.  Fire  Ins.  Co.  ».  Sort-  "Covington  &  Cin.  Bridge  Co.  v. 

well,  8  AUen,  217;  Comm.  i>.  Woel-  Mayer,  31  Ohio  St.  317. 
per,  3  Sergt.  &  Eawle,  29. 
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shares  owned  by  them,  to  vote  their  shares  of  capital  stock  in  all 
the  meetings  of  stockholders,  both  general  and  special,  and  to  a 
like  extent  to  take  part  in  the  business  of  such  meetings.'  This, 
too,  although  nothing  has  been  paid  by  them  on  their  respective 
subscriptions  to  the  capital  stock,  for  they  are  liable  to  pay 
the  same.' 

A  failure  to  count  or  allow  votes  which  are  legal,  and 
which  would,  if  counted,  influence  an  election  adversely  to 
the  result  arrived  at  by  their  exclusion,  renders  the  election 
voidable,  and  the  party  excluded  may  appeal  to  the  courts  to 
have  the  same  so  declared.  Thus,  where  by  law  the  state  or 
municipality  has  a  right  to  vote,  the  failure  to  allow  and  count 
such  vote  voids  the  election.' 

In  California,  under  the  local  statute,  a  surviving  partner  may 
vote  corporate  stock  standing  on  the  corporate  books  in  the  name 
of  the  drm,  or  of  a  deceased  partner,  if  shown  to  belong  to  the  firm.* 

But  where  by  law  or  the  provisions  of  the  charter  non-resident 
stockholders  may  not  vote,  then  a  colorable  or  fictitious  transfer 
of  stock  by  a  non-resident  to  a  resident  person  for  the  purpose  of 
evading  the  law  in  that  respect,  and  thus  voting  the  non-resident 
stock,  is  held  to  be  illegal,  and  insufficient  to  render  the  trans- 
feree a  legal  voter.' 

3.  Their  right  to  vote  by  proxy. — The  right  of  a  stockholder 
in  a  private  corporation  to  vote  by  proxy  is  not  very  certainly 
settled  by  American  courts  in  the  absence  of  any  statutory  pro- 
vision on  the  subject,  or  provision  of  the  charter.  The  earliest 
ruling  we  are  able  to  find  upon  the  subject  in  these  courts  is  tlie 
case  of  The  State  v.  Tudor,  5th  of  Day's  Connecticut  Keports, 
329.  In  this  case  the  charter  of  the  company  and  the  statutes 
of  the  state  having  made  no  provision  either  the  one  way  or  the 
other  in  regard  to  the  exercise  of  the  right,  the  corporation  itself 

'  The  People  v.  Phillips,  1  Denio  ceived  by  them,  for  such  certificates 

(N.  T.),  888;  Matter   of  Barker,    6  are  merely  the  evidence  of  ownership, 

Wend.  509;  The  State  ».  New  Orleans,  and  are  not  stock. 

Jackson  &  Great  Northern  R.  R.  Co.,  'State  v.  N.  Orleans,  Jackson  & 

20  La.  Ann.  489;  Downing  v.  Potts,  Great  Northern  R.  R.  Co.,  20  La. 

3  Zabr.  66;   State  v.  Ferris,  42  Conn.  Ann.  489. 

560.  *  People  v.  HiU,  16  Cal.  113. 

"  Downing  v.  Potts,  3  Zabr.  (N.  J.)  » State  ex  rel.  v.  Hunton,  28  Tt. 

66.    And  it  rnatters  not  that  certif-  594. 
ioates   of  shares  have  not  been  re- 
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made  a  by-law  or  regulation  allowing  the  votes  of  stockholders 
to  be  given  by  proxy,  and  the  Supreme  Court  sustained  the  cor- 
poration, and  held  the  right  to  exist  under  authority  of  the  by- 
law^ntimating  at  the  same  time  a  decided  leaning  toward  an 
opinion  that  in  moneyed,  private  corporations,  the  right  ought  to 
exist  irrespective  of  any  express  authority.'  Subsequently,  and 
next  in  order  to  the  Connecticut  case  above  cited,  is  the  case  of 
Taylor  v.  Griswold,  wherein  the  Supreme  Court  of  New  Jersey 
hold  that  the  right  to  vote  by  proxy  does  not  exist  except  by 
statute."  And,  in  Philips  v.  Wickham,  the  chancellor  of  New 
Tork  intimated  the  same  opinion.'  But,  if  allowable,  a  proxy 
given  for  voting  in  the  usual  business  of  the  company  will  not 
authorize  voting  to  change  the  character  of  the  corporation,  or 
for  surrender  of  the  charter.*  And  if  allowable,  it  may  be  re- 
voked at  pleasure,  and  that,  too,  even  if  given  for  a  considera- 
tion, if  such  revocation  becomes  necessary  as  a  means  of  prevent-' 
ing  a  wrongful  use  thereof.' 

Upon  the  whole,  it  would  seem  to  be  the  law  that  to  authorize 
voting  by  proxy  there  should  be  authority  for  it  in  the'  charter 
or  general  law  of  the  land,  or  in  the  absence  of  any  provision 
either  way  in  these,  then  that  there  should  be  a  by-law  allowing 
the  same,  as  in  the  case  above  cited  of  The  State  v.  Tudor,  from' 
Connecticut.  This  case  we  regard  as  authority  in  the  courts 
of  this  country  where  the  charter  and  statute  law  are  silent. 
How  far  the  modern  custom  of  voting  by  proxy,  irrespect- 
ive of  any  such  express  authority,  which  is  known  to  be 
prevalent,  may  have  served  to  alter  the  common  law  in  this 
respect  in  the  American  states  we  are  unable  to  determine,  but 
certainly  there  is  more  or  less  tendency  in  that  direction,  and  we 
think  very  justly  so.°  In  England,  however,  we  have  found  no 
warrant  for  it  as  a  matter  of  common  law  right,  except  its  exer- 

>  The  State  v.  Tudor,  5  Day  (Conn.),  Ch.  E.  557. 

329.  ^  Beed  v.  The  Bank  of  Newburgh,  6 

"Taylors.  Griswold,  2  Green  (N.  J.),  Paige  Ch.  337.     But  although  the 

222,  law  or  charter  allows  citizens  (who  are 

'Philips    V.    'Wickham,     1   Paige'  corporations)  in  a  private  corporation 

(N.  Y.)   Ch.  R.  590.    And  see  People  to  vote  by  proxy,  yet  an  alien  who  is  a 

».  Twaddell,   18  Hun,  427;    Craig  e.  corporator  can  not  thus  vote:    Matter 

First  Presb.  Ch.,  88  Penn.  St.  42.  of  Barker,  6  'Wend.  509. 

•  Smith  V.  Smith,  3  Desaus.  (S.  C.) .  '  Angell  &  Ames  on  Corps.,  Sec.  493. 
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cise  by  peers  in  parliament,"  and  in  such  cases  it  emanates  as  a 
privilege  from  the  crown,  formerly  existing  as  to  the  barons  who, 
though  bound  to  follow  the  king  to  the  wars,  could  do  so  by 
proxy,  and  were  therefore  allowed  to  sit  by  proxy  in  parliament, 
and  to  vote  by  proxy. 

4.  Their  right  to  Rledge  and  mortgage  stock. — A.  stockholder 
may  pledge  or  niori;gage  his  capital  stock,  but  to  render  the  same 
effectual  as  against  attaohmenis  and  executions,  where  such  stocks 
are  liable  to  be  levied  on  and  sold  for  debt,  there  must  be  a  transfer 
thereof  on  the  books  of  the  company  to  the  pledgee  or  mortgar 
gee  within  a  reasonable  time."  The  mere  delivery  of  the  certifir 
cates  to  the  pledgee  or  mortgagee  does  not  amount  to  a  delivery 
or  possession  of  the  pledge.'  A  delay  of  about  twenty- six  days 
in  effecting  the  transfer  has  been  held  an  unreasonable  one,  where 
no  obstacles  to  making  the  same  existed.  The  court  held  that 
the  transfer  should  be  made  at  the  earliest  time  practicable  by 
ordinary  diligence.*  For  refusal  to  allow  a  transfer  of  the  stock, 
in  such  case,  to  the  execution  purchaser  on  the  books  of  the  com- 
pany, an  action  for  the  value  thereof  will  lie,  and  the  measure 
of  recovery  of  the  company  is  the  value  of  the  stock  at  the 
time  of  the  application  for  transfer  and  refusal  to  permit  the 
saine  to  be  made.* 

If  capital  stock  be  pledged;  for  security  of  a  debt,  and  the  debt 
be  discharged  without  applying  the  stock  to  that  purpose,  then 
the  pledgor  is  entitled  to  a  return  thereof,  with  the  dividends  re- 
ceived by  the  pledgee  thereon,  if  any."  If  a  blank  power  to 
transfer  be  filled  up  with  the  name  of  the  intended  attorney, 
then  the  power  to  fill  the  blank  is  exhausted,  and  the  insertion 
thereafter  of  another  name  therein  is,  as  to  such  other  name,  in- 
valid.' 

5.  Right  of  pledgee  or  mortgagee  of  stock  to  vote. — As  the 
right  to  vote  capital  stock  is  determinable  by  ownership,  as 

•Bao.  Abt.,  Vol.  2,  Title  "Court  of  Lawi-ence  R.  R.  Co.,  42  N.  H.  424. 

Parliament,"    Letter   E;    Philips  ».  See  Colt  «>.  Ives,  31  Conn.  25. 

Wickham,  1  Paige  Ch.  R.  590.  'Pinkerton  v.  The    Manchester  & 

'  Pinkerton  v.  Manchester  &  Law-  Lawrence  R.  R.  Co.,  42  N.  H.  424j 

rence  R.  R.  Co.,  42  N.  H.  424;  ante,  ante,  Chap.  IV,  subd'n  15. 

Chap.  IV,  subd'n  15.  e  Denny  &  The  Exchange  Bank  v. 

'  Pinkerton  ».  Manchester  &  Law-  Lyon,  38  Penn.  St.  98. 

rence  R.  R.  Co.,  42  N.  H.  424.  '  Denny  &  The  Exchange  Bank  v. 

'Pinkerton  v.  The  Manchester  &  Lyon,  38  Penn.  St.  98 


STOCKHOLDEES.  195 

shown  ty  the  transfer  books  of  the  company,'  and  a  pledge  or 
mortgage  of  the  stock  is  fully  consummated  only  by  a  transfer 
thereof  to  the  pledgee  or  mortgagee  upon  the  books,'  it  follows 
therefrom  that  the  pledgee  or  mortgagee  is  legally  entitled  to 
vote  the  stock  after  such  transfer  is  completed  on  the  books  of 
the  company,  and  not  before.  For  although,  as  between  the  indi- 
vidual parties  themselves,  an  equitable  right  may  vest  in  the  trans- 
feree by  mere  assignment  and  delivery  of  the  certificates,  yet  as 
regards  creditors  and  the  corporation,  it  is  of  no  validity  as  a 
legal  title  until  carried  out  on  the  books  of  the  company. 

A  person  authorized  by  proxy  to  vote  may  legally  call  the  meet- 
ing to  order,  at  the  request  of,  and  as  acting  for,  the  president, 
and  as  such  the  meeting  so  organized  will  be  valid,  if  so  recog- 
nized by  the  other  stockholders  present  and  participating  in  the 
proceedings  thereof.' 

There  is  a  just  distinction  as  to  the  right  of  voting  capital 
stock  which  is  mortgaged  or  hypothecated  as  security  for  debt, 
but  not  transferred  to  the  creditor  upon  the  books  of  the  compa- 
ny, and  stock  mortgaged  or  pledged  for  debt  by  full  transfer  on 
the  books  to  the  mortgagee,  creditor  or  trustee.  In  the  former 
case  the  legal  title  to  the  stock  remains  in  the  mortgagor  or  debt- 
or, and  is  so  shown  by  the  books.  It  is  therefore  to  be  voted  by 
him,  notwithstanding  the  equity,  which,  as  a  security,  is  vested 
in  his  creditor.*  But  in  the  latter  case  the  legal  title,  by  the 
transfer  on  the  books,  is  vested  in  the  mortgagee  or  creditor,  and 
.though  he  is  not  to  be  so  far  regarded  the  owner  as  to  entitle 
him  to  notice  of  a  special  meeting  of  stockholders,  or  as  to  in- 
validate  the  proceedings  by  reason  of  his  not  having  been  noti- 
fied,' yet  he  is  the  proper  person  to  vote  the  stock  so  standing  in 

>  Matter  of  Barker,  6  Wend.   509;  on,  38  Penn.  St.  98;  ante,  Chap.  IV, 

In  the  matter  of  Long  Island'  E.  R.  Bubd'n  15.    And  stock  pledged  to  the 

Co.,   19  Wend.  37;    Matter  of   The  company,  but  not  transferred,  may  be 

Mohawk   &  Hudson  R.   R.    Co.,  19  voted  by  the  pledgor:  Scholfield  ».  Un- 

Wend.  135;   Matter  of  WiUcocks,  7  ion  Bank,  2  Cranch,  C.  C.  R.  115. 

Cow.  402;  Monaseaux  «.  Urquhart,  19  '  The  People  v.  Albany  &  Susque- 

La.  Ann.  482;  States.  Ferris,  42 Conn.  hanna  R.  R.  Co.,  1  Lansing  (N.  Y.), 

560;   Hoppin  v.  BufFum,  9  R.  I.  513;  308. 

Downing  e.  Potts,  3  Zab.  66;    Brews-  *  The  matter  of  The  Long  Island  R. 

ter  V.  Hartley,  37  Cal.  15.  R.  Co.,  19  Wend.  37. 

^Pinkerton  v.  The  Manchester  &  'McDaniels  v.  Flower  Brook  Man. 

Lawrence  R.  R.  Co.,  42  N.  H.  424;  Co.,  22  Vt.  274. 
Denny  &  The  Exchange  Bank  v.  Ly- 
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his  name,  although  such  legal  title  is  in  fact  subject,  as -between 
the  debtor  and  creditor,  to  an  equity  of  redemption  in  favor  of 
the  former.'  The  railroad  corporation  can  not,  at  their  meetings, 
go  behind  the  evidence  of  ownership  afforded  by  the  books,  in 
ascertaining  the  right  of  voting  its  capital  stock."  But  if  ob- 
jection to  the  validity  of  a  meeting  be  made  by  one  who, 
though  owner  on  the  books,  is  in  fact  such  merely  as  security 
for  a  debt,  then  the  company,  in  reply  to  such  objection,  may 
show  the  true  character  of  his  ownership,  as  not  being  sucli  as 
to  invalidate  proceedings  for  want  of  notice  to  him  of  the  meet- 
ing, but  as  being  a  mere  security.' 

The  case  of  Brewster  v.  Hartley,  37  Cal.  15,  does  not  militate 
against  the  principles  here  laid  down,  for  in  that  case  the  corpo- 
ration created  and  issued  fictitiously  its  own  stock  to  one  person, 
as  a  trustee,  in  security  for  a  debt  which  it  owed  to  another. 
The  court  held  the  stock  to  have  been  illegally  issued,  and  there- 
fore not  susceptible  of  being  voted,  either  by  the  trustee  or  the 
creditor;  that  the  one  had  no  real  interest  in  the  stock,  even  if 
the  issue  were  valid,  although  in  his  name,  and  that  the  other 
stood  in  regard  to  it- merely  in  the  character  of  an  intended  ben- 
eiiciary,  and  not  in  that  of  owner,  by  reason  of  which  the  stock 
could  not  be  voted  by  either  of  them ;  nor  could  the  company, 
who  were  the  real  owners,  vote  its  own  stock.* 

6.  Right  of  trustee  to  vote  stock  held  in  trust. — The  trustee- 
ship of  capital  stock,  whether  the  trust  be  created  by  pledge  or 
otherwise,  carries  with  it  to  the  trustee  in  whose  name  the  stock 
is  registered  on  the  books,  the  prima  facie  right  of  voting  at  the 
stockholders'  meetings,  and  of  receiving  dividends,  and  all  the 
other  attributes  of  ownership,  as  between  such  trustee  and  the 
company;  and,  therefore,  it  also  subjects  the  trustee  to  the  usual 
burdens  of  stockholders  as  to  payment  of  calls  or  assessments, 
and  other  liabilities  incident  to  the  character  of  stockholders. 
The  privileges  and  the  burdens  go  together; '  and  when  the  trust 

'  Adderly  ».  Storm  &  Bailey,  6  Hill,  "  37  Cal.  15. 

624.  ■>  Adderly  w.  Storm  &  Bailey,  6  Hill 

2  In  the  matter  of  Long  Island  R.R.  (N.  Y.),  624;  Matter   of   Barker,    6 

Co.,  19  Wend.  (N.  Y.)  37;  Downing  Wend.  509;  Matter  of  Long  Island  R. 

V.  Potts,  3  Zabr.  66.  R.  Co.,  19  Wend.  37;   Matter  of  Mo- 

sMcDaniels  v.  The  Mower  Brook  hawk  &  Hudson  R.  R.  Co.,  19  Wend. 

Man.  Co.,  22  Vt.  274.  135. 
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is  terminated,  by  a  re-transfer  of  the  stock  to  the  mortgagor  or 
pledgor,  the  latter  is  entitled  also  to  an  account  of  dividends  re- 
ceived, and  to  have  the  same,'  but  must,  at  the  same  time,  upon 
general  principles,  if  not  already  done,  indemnify  the  trustee  for 
liabilities  incurred  and  paid,  as  such  trustee,  for  account  of  the 
stock — as,  for  instance,  payment  of  calls,  or  liabilities  to  credit- 
ors." 

Thus,  as  a  general  principle,  executors,  administrators,  guard- 
ians, receivers,  and  others  holding  in  their  own  names,  upon  the 
books  of  a  private  corporation,  capital  stocks  thereof,  although 
the  same  be  in  trust  for  the  benefit  of  others,  are  endowed  with, 
and  have  a  right  to  exercise,  the  usual  powers  of  stockholders,  ir- 
respective of  the  character  of  their  ownership  as  existing  outside 
of  what  is  apparent  on  the  books  of  the  company;  and  it  is  their 
duty,  in  reference  to  a  faithful  discharge  of  their  trust,  to  exercise 
and  assert  their  powers  and  privileges  in  that  respect  for  the  best 
interests  of  their  trust,  and  those  to  whom  its  benefits  are  to 
inure.' 

7.  Elections  by  stockholders. — Stockholders'  elections  of  presi- 
dent, directors  and  other  officers  elective  by  them,  are  to  be  at 
such  time  and  place,  and  in  such  manner,  as  is  prescribed  by 
statute  or  the  charter  of  the  corporation.*  But  want  of  regular- 
ity in  conforming  thereto  will  not  vitiate  the  election,  if  the 
statute  or  charter  provision,  in  that  respect,  be  merely  directory,' 
and  such  proceeding  be  had  in  good  faith.'    If  the  statute  and 

'  Denny  &  The  Exchange  Bank  v.  collecting  calls  of  stock. 

Lyon,  38  Penn.  St.  98.  *  Miller  v.  English,  1  Zab.  (N.  J.), 

"  Denny  v.  Lyon,  supra.  317. 

'Southwestern  R.  R.  Co.*.  Chap-  'People  ».  The  Albany  &  Susque- 

man,    46  Geo.  538;  Matter  of   Long  hannaR.  E.  Co.,  1  Lans.  (N.  Y.),  308; 

Isld.  R.  R.  Co.,  19  Wend.  37;  Matter  Matter    of    Chenango    County  Mut. 

of   Mohawk  &  Hudson  R.   R.   Co.,  Ins.  Co.,  19  Wend.  635;  People  ».Mur- 

19  Wend.  135;    Matter  of  Barker,  6  ray,  15Cal.221;  Hughes  ».  Parker,  20 

Wend.  509;  Hoare's  Case,  2  Johns.  &  N.  H.  58;     Nashua  Pire  Ins.  Co.  v. 

Hem.  229.    But  it  has  been  held  oth-  Moore,  55  N.  H.  48;  Mechanic's  Natl, 

erwise  under  certain  circumstances  in  Bank  v.  Burnet    Mfg.  Co.,   5  Stew. 

New  York:  Holmes,  Sa;  parte,  5  Cow.  (N.  J.),  236;   Clarke  v.  Thomas,  34 

428.    There  is  no  safe  rale,  however,  Ohio  St.  46. 

but  ownership  by  the  stock  books;  the  '  Philips  v.  Wickham,  1  Paige,  590; 

company  can  not  be  compelled  to  go  Hardenburgh  v.  The  Farmers  &  Mech. 

behind  these  in  allowing  votes  or  pay-  Bank,  2  Green's  Ch.  68;   Gorham  v, 

ing   dividends,   or   in   assessing    or  Campbell,  2  Cal.  135. 
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charter  make  no  provision  as  to  the  time,  place  or  manner  of 
such  elections,  then  the  corporators  may,  by  a  by-law,  regulate 
the  same.* 

Surprise  or  unfairness,  or  other  fraud  practiced  as  to  an  elec- 
tion, are  causes  for  setting  the  same  aside  by  process  of  law." 
The  opening  of  a  meeting  and  proceeding  to  an  election  at  an  hour 
earlier  than  the  time  called  for  operates  as  a  surprise,  and  is 
cause  for  vacating  an  election.'  The  right  to  vote  is  determi- 
nable by  the  stock  books..  The  corporation  electing  can  not  go 
behind  such  books.* 

In  regard  to  conformity  to  the  requirements  of  the  charter 
or  statute  as  to  the  time,  place  and  manner  of  the  election,  it  will 
be  presumed  that  the  legal  requisites  were  complied  with,  if 
nothing  be  shown  by  the  records  to  the  contrary;'  and  though 
it  appear  that  the  meeting  was  called  to  order,  and  the  organ- 
ization for  business  was  had,  upon  motion  of  one  who  was  not 
in  his  own  right  a  stockholder,  but  was  the  holder  of  a  proxy 
entitling  him  to  vote,  this  irregularity  will  not  affect  the  validity 
of  the  election,  or  business  transacted,  where  it  also  appears 
that  such  person  acted  in  that  respect  at  the  instance  or  request 
of  the  president.'  ISTor  will  the  election  of  a  person  who  is  not 
qualified  or  eligible  to  the  office  be  absolutely  void.  It  is  only 
voidable.  Though  not  strictly  kgal,  he  is  still  an  oflicer  de 
facto^  and  can  be  ousted  only  by  the  proceeding  of  quo  wa/r- 
ranto.'    Chancery  does  not  afford  relief  in  such  cases;'  nor  will 

'  Juker  V.  Commonwealth,  20  Penn.  In  tjie  matter  of  Long  Island  R.  R.  Co., 

St.  484;  Comm.  «.  Woelper,  3  Sergt.  19  Wend.   (N.  Y.),   37;    Downing  v. 

&  Rawle,  29.   So,  when  the  prescribed  Potts,  3  Zabr.  66;    State  v.  Ferris,  42 

order  will  not  effect  the  intended  pur-  Conn.  560. 

pose,  the  coi-poration  may  act  so  as  to  *  Blanchard  v.  Dow,  32  Maine,  557; 

obviate  the  evil:  Matter  of  Wheeler,  Ashtabula  &  New  Lisbon  R.  R.  Co.  v. 

2  Abb.  Pr.  (N.  S.),  361.  Smith,  15  Ohio  St.  828;  Smith  d.  Erb, 

2  The  People  v.  Albany  and  Susque-  4  Gill  (Md.),  437. 

hanna  R.  R.  Co.,  1  Lans.  (N.  Y.),  308;  "The  People  v.  The  Albany  &  Sus- 

S.  C.  38  Howard's  Prac.  (N.  Y.),  228,  quehanna  R.  R.  Co.,  1  Lans.  (N.  Y.), 

and  55  Barb.  (N.Y.),  344;  Matter,  of  308. 

Long  Island  R.  R.  Co.,  19  Wend.  (N.  '  Crawford  v.  Powell,  2  Burr.  R. 

Y.),  37.  1013;  Eex.  v.  Bridge,  1  Maule  &  Sel.76. 

3  The  People  v.  Albany  &  Susque-  *Hartt  v.  Harvey,  13  Abb.  Pr.  332; 
hanna  R.  R.  Co.,  55  Barb,  (N.  Y.),  State  v.  Smith,  48  Vt.  266. 

344;  S.C.  38  Howard's  Practice  (N.Y.),  'Bailey  v.  Birkenhead,  Lancashire 
228.  &  C.  J.  Ry.  Co.,  6  Eng.    Ry.    &  C. 

*  Matter  of  Barker,  6  Wend.  509;      Cases,  256. 
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an  injunction  lie  against  a  corporation  to  prevent  an  election 
of  directors,  or  to  inhibit  a  person  fi-om  acting  in  the  capacity  of 
president.' 

8.  Admissions  of  stockholders. — The  admissions  and  state- 
taents  of  individual  stockholders,  made  without  further  authority 
than  attaches  to  such  persons  as  such,  are  of  no  validity  as 
against  the  company.  They  can  only  bind  the  corporation  by 
their  aggregate  action  in  regular  meeting.'  But  if  made  in  ref- 
erence to  a  matter  of  business  confided  to  them,  and  which  is ' 
at  that  time  Under  their  special  agency  and  contirol,  they  are  then 
admissible  in  evidence  so  far,  as  within  the  general  principle 
as  to  admissibility  of  an  agent's  admissions  within  the  scope  of 
his  agen,cy.° 

9.  IJvidenoe  of  stookholders.^Upon  the  principles  of  the 
common  law  a  stockholder  in  a  railroad  corporation  may  not  be 
a  coni'petent  witness  for  the  company  in  an  action  or  suit  where- 
in it  is  a  party.*     If  his  testimony  be  admissible  in  snoh  cases, 

•it  must  be  by  statutory  authority.  But  in  some  of  the  states 
the  common  law  is  so  far  modified  in  that  respect  as  to  allow 
the  witness  to  testify,  leaving  the  matter  of  interest  to  the 
court  or  jury  trying  the  case,  as  an  objection  only  to  the  credi- 
bility of  the  witness.'  The  competency,  however,  where  by 
law  the  objection  still  exists,  may  be  restored  by  transfer  of  the 
stock  at  the  trial,  in  writing,  although  not  perfected  on  the 
books  of  the  compaiiy." 

•The  People  v.  The    Albany  and  County,  10  Iowa,   161;  Buffalo  &  N. 

Susquehanna  R.  R.  Co.,  38  How.  Pr.  Tork  R.  R.  Co.  v.  Dudley,  14  N.  T. 

(N.  Y.),    228.    £ut  where  equity  haa  336. 

obtained  jurisdiotioh  on  other  grounds,  '  American  Fur  Co.  v.  U.  S.,  2  Pet. 

it  will  retain  the  bill  for  the  pui-pose  358;  2  Starkie  on  Ev.,  34;  Norwich  and 

of  passing  upon  the  title  to  an  office  Worcester   R.  R.  Co.    v.   Cahillj  18 

involved,  and  restrain  patties  unlaw-  Conn.  484-.     See  yosi,  Chap.  28. 

fully  claiming  it.    The  decree,  how-  *Philai&  West  Chester  R.  R:  Co.  ». 

ever,  is  only  final  between  the  parties,  Hickman,  28  Pean.  St.  (4  Casey),  318; 

and  will  not  effect  an  ouster,  or  finally  Thrasher  ».  Pike  County  R.  R.  Co., 

determine  the  title  to  the  office:  Pond  25  111.  393,  409;    Alabama  &  Mis^. 

i)'.  Vt.  Valley  R.  R.  Co.,   12  Blatch.  Rivers  R.  R.  Co.  v-.  Sanford  &  Reid, 

280;  Johnston  ».  Jones,  8  C.  E.  Green,  36  Ala.  703. 

216;  Mechanic's  Nat.  Bank  v.  B.  Mfg.  ^  Newcastle  &  Richmond  R.  R.  Co. 

Co.,  sUpra.  »■  Brumback,  S  Ind.  543,  644. 

''Mitchells.  The  Rome  R.  R.  Co.,  'The  Delaware  &  Atlantic  R.  R. 

17  Geo.  574;    Whittaker  v.  Johnson  Co.  fe.  Irick,  3  Zabr.  321. 
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10.  Release  of  stockholder's  subsoTiption.  —  A  material 
change  in  the  purpose  and  character  of  the  enterprise  subscribed 
to,  if  made  without  the  consent  of  the  subscriber,  will  release 
his  subscription.'  So,  likewise,  a  change  of  corporate  entity  of 
the  company."  In  like  manner  a  corporation,  by  incapacitating 
itself  to  perform  the  conditions  of  a  condition  precedent  in  a 
conditional  subscription,  will  release  the  subscriber.' 

But  a  consolidation  of  a  railroad  with  another  railroad,  after  a 
subscription  to  the  stock  of  the  former  is  made,  does  not  release 
such  subscription  if  done  in  pursuance  of  a  statute  already  en- 
acted, and  in  full  force  at  the  time  the  subscription  is  made.  Tiie 
law  thus  becoming  a  part  of,  or  entering  into,  the  contract,  the 
consolidation  is  then  perfected  witliout  working  any  prejudice  to 
the  subscriber's  rights.*  Nor  does  a  consolidation  release  the 
subscription  when  it  is  effected  by  consent  of  the  subscriber ;°  or 
where  the  change,  whatever  its  character,  is  authorized  by  the 
subscription."  But,  generally,  a  consolidation  puts  an  ead  to 
prior  subscriptions.' 


'  Sparrow  v.  The  EvanSville  &  Craw- 
fordsville  R.  E.  Co.,  7  Ind.  (Porter), 
.369;  McCray  v.  The  Junction  E.  'E. 
Co.,  9  Ind.  (Porter),  358;  Booe  ».  The 
Junction  E-.  R.  Co.,  10  Ind.  (Tanner), 
93;  Winter  v.  The  Muscogee  E.  E. 
Co.",  11  Geo.  438;  Everhart  v.  West 
Chester  &  Phil.  E.  E.  Co.,  23  Penn. 
St.  339;  Southern  Penn.  I.  &  E.  R. 
Co.  V.  Stevens,  87  Penn.  St.  190.  . 

^Carlisle  v.  Terre  Haute  &  Eich- 
mond  E.  E.  Co.,  6  Ind.  (Porter),  316; 
McCray*.  The  Junction  E.  E.  Co.,  9 
Ind.  (Porter),  358;  Booe  v.  The  Junc- 
tion E.  E.  Co.,  10  Ind.  (Tanner),  93; 
Clearwater  v.  Meredith,  1  Wall.  25; 
Marsh  ».  Fulton  Co.,  10  Wall.  676; 
Fulton  Co.  V.  Miss.  &  Wabash  E.  R. 
Co.,  21  111.  338;  Indiana  &  E.  Turnp. 
R.  Co.  V.  PhilUpa,  2  Penr.  &  Watts, 
184;  New  Jersey  Midland  Ry.  Co.  v. 
Strait,  6  Vroom,  822.  But  a  mere 
change  of  name  does  not  destroy  the 
corporate  entity:  Bucksport  &  Bangor 
R.  R.  Co.  17.  Buck,  68  Me.  81;  S.  C.  19 
Am.  Ry.  Rep.  10;  Menasha  v.  Hazard, 
102  U.  S.  8I5  S.  C.  12  Chi.  Leg.  News, 


329;  Racine  Co.  Bank  v.  Ayers,  12 
Wis.  512;  Milwaukee  &  N.  111.  R.  E. 
Co.  V.  Field,  Id.  340. 

'Carlisle  v.  Terre  Haute  &■  Eich- 
mond  E.  R.  Co.,  6  Ind.  (Porter),  316; 
McCray ».  The  Junction  R.  R.  Co.,  9 
Ind.  (Porter),  353. 

*  Sparrow  v.  TheEvansville&  Craw- 
fordsville  R.  R.  Co.,  7  Ind.  (Porter), 
369;  Stanley  v.  Stanley,  13  Shep.  (26 
Me.),  191;  Swartwout  v.  The  Mich. 
Air  Line  R.  R.  Co.,  24  Mich.  (2  Post), 
389;  East  Lincoln  v.  Davenport,  94 
U.  S.  801;  Sprague  v.  Illinois  River 
R.  R.  Co.,  19  111.  174;  Ottawa,  Oswego 
&  Fox  River  Valley  R.  R.  Co.  v.  Black, 
79  111.  262. 

"Fisher  ».  The  Evansville  &  Craw- 
fordsville  R.  R.  Co.,  7  Ind.  (Porter), 
407,  410,  413. 

•  Cork  &  Youghal  Ry.  Co.  v.  Pateiv 
son,  18  Com.  B.  414;  Nixon  v.  Brown- 

,low,  2  Hurl.  &  N.  455;  S.  C.  3  Id. 
686.  See,  also,  Illinois  River  R.  R. 
Co.  V.  Beers,  27  111.  185. 

'New  Jersey  Midland  Ry.  Co.  v. 
Strait,  85  N.  J.  (6  Vroom),  .?22;  Mc- 
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11.     Actions  against  stockholders  for  calls  of  stock. — In    an 

action  against  a  stockholder  for  calls  of  stock,  upon  liis  subscrip- 
tion to  the  capital  stock  of  a  corporate  company  whose  charter 
requires  newspaper  publication  as  notice  of  calls,  the  copy  of  a 
publication  thereof,  accompanied  by  the  alHdavit  of  the  publisher, 
showing  that  the  same  lias  been  made  in  the  manner,  and  for  the 
number  of  times,  required  by  the  charter,  \&  jpriwM  facie  evidence 
of  such  publication  of  notice,  and  is  sufficient  to  throw  the  burden 
of  further  proof  upon  the  defendant  in  respect  thereto,  and  to 
such  notice.'  In  a  subsequent  case  before  the  same  conrt, 
and  at  the  same  term  (May  Term,  1855),  it  was  held,  in  an  ac- 
tion on  calls  of  stock  wliich  the  subscribers  were,  by  the  terms 
of  subscription,  to  pay  "in  cash,  at  such  times  and  places"  as 
should  "  be  directed  by  the  directors  of"  the  company,  and  not 
stipulating  for  any  notice  whatever  of  times  and  places  of  pay- 
ment, that  no  notice  was  necessary.  The  court  say,  Perkins,  J., 
that  "  If  that  contract  is,  in  effect,  but  a  prottiise  to  pay  upon 
demand,  the  suit  itself  constituted  that,  and  no  other  was  neces- 
sary." "  And  a  single  call  of  several  installments  of  specified 
amounts  each,  payable  at  subsequent  specified  times  within  the 
terms  of  the  subscription,  may  be  made.°  The  subscribers  are 
chargeable  with  notice  thereof,  whether  actual  notice  be  given  or 
not,  unless  actual  notice  is  required  by  the  by-laws,  charter,  or 
terms  of  subscription.*     If  notice  is  required,  then  the  terms 

Cray  v.  Junction  R.  R.  Co.,  9  Ind.  858;  Eokomo  &  fort  Wayne  R.  R.  Co.,  11 

Booe  ».  Same,  10  Ind.  93;  Clearwater  Ind.  (Tanner),  280;  Smith  j>.  The  Indi- 

V.  Meredith,  1  Wall.  25.  ana  &  Illinois  R.W.  Co.,  12  Ind.  (Tan- 

^Unthank   v.    The   Henry  County  ner),  61;  Heastonu.  The  Cincinnati  & 

Turnpike  Co.,  '6  Ind.  125;  Andrews  ».  Fort  Wayne  R.  R.  Co.,  16  Ind.  275, 

Ohio  &  Mississippi  R.  R.  Co.,  14  Ind.  281;  Macon  &  Augusta  R.  R.  Co.  ». 

169.    But  when  the  suit  is  against  one  Vason,  57  Ga.  314.     Contra,,  Ala.  & 

who  is  cognizant  of  the  calls  being  '  Fla.  R.  R.  Co.  ».  Rowley,  9  Fla.  508. 

made— as,  for  instance,  an  officer  of  Nor  is  it  an  objection  to  recovery  that 

the  company    who    participated    in  the  assessments    as    to    the    several 

iheir  assessment— no  notice    or    de-  stockholders    are   not   of    the    same 

mand   is    required :    Winter  v.  The  amount,  or  per  cent,  of  subscription, 

Muscogee  R.  R.  Co.,  11  Geo.  438;  an-  if  the  amount  be  not  in  excess  of  the 

<e,  Chap.  IV,  subd'n  8.  per  cent,  allowed  to  be  called:  Ross  ». 

2  Ross  V.  The  Lafayette  &  Indianap-  L.  &  I.  R.  R.  Co.,  su'pra. 

olis  R.  R.  Co.,  6  Ind.  (Porter),  297,  ^.Heaston*. Cincinnati* FortWayne 

298, 300.  See  also,  Fisher  ».  Evansville  R.  R.  Co.,  16  Ind.  275,  280. 

k  Crawfordsville  R.  R.  Co.,   7  Ind.  *Heaston».  Cincinnati  &FortWayne 

(Porter),  407,  410;    Johnson  and  an-  R.  R.  Co.,  16  Ind.  275,  281;  Macon  & 

other  V.  The  Crawfordsville,  Frankfort,  Aug.  R.  R.  Co.  «.  Vason,  swpra. 


202  THE   LAW   OF   BAILWATS. 

thereof  must  be  conformed  to.'     But  under  the  general  incorpo- 
ration law  of  Indiana  no  notice  of  calls  is  required.' 

Nor  is  it  any  defdnse,  in  suits  by  the  company  aga^inst  stock- 
holders for  installments  of  stock,  that  certificates  of  stock  have 
not  issued  to  the  defendant.  Certificates  are  but  the  evidence 
of  ownership,  and  may  rightfully  issue  only  when  the  stock  is  fully 
paid  up,  if  there  be  no  law,  or  provision  in  the  charter  or  terms 
of  subscription,  to  the  contrary.' 

Nor  is  it  any  defensBj  where  charters  are  amendable  under  the 
constitution  and  laws,  that  subsequent  to  subscribing,  the  charter 
has  been  so  amended  as  to  change  the  route  or  termvn/as,  if  the 
amendment  be  accepted  by  the  company:  for  by  subscribing  the 
defendant  became  a  member  thereof,  and  is  bound  by  its  action.  ' 
Moreover,  one  subscribing  to  capital  stock  where  such  amend- 
ments are  allowable  in  law,  does  so  subject  to  such  right  of 
amendment.* 

12.  Personal  liability  of  stockholders  for  corporate  debts.^— 
"The  law  of  the  contract  forms  its  obligation,"  and  "legislation 
which  materially  impairs  the  remfedy  is  void." "  Hence  Creditors 
of  a  corporation  whose  charter  creates  individual  liability  of 
stockholders  for  debts  of  the  company,  are  entitled  to  enforce 
such  liability  for  debts  created  while  such  individual  liability 
provision  exists  in  the  charter,  and  for  such  debts  as  were  incurred 
during  the  existence  in  the  charter  of  such  individual  liability 
feature."  But  if  by  law  the  individual  liability  clause  be  re- 
pealed, then  stockholders  becoming  such  by  subscriptions  taken 
subsequent  to  the  abolition  thereof,  are  not  individually  liable 

'Heaatonw.  Cincinnati  &Fort"Wayne  R.  E.  Co.  v.  Irick,  3  Zabriskie,  321; 

R.  R.  Co.,  16  Ind.  275,  281;  Missis-  BuiFalo  &  New  York  R.  R.  Co.  d.  Dud- 

sippi,  Ouachita  &  Red  River  R.  R.  Go.  ley,  14  N.  Y.  336;  Rice  v.  Rook  Island 

V.  Gaster,  20  Ark.  455;  McGartyj-.  Se-  &  Alton  R.  R.  Co.,  21  lU.  98;   Haw- 

linsgrove  &  N.  B.  R.  R.  Co.,  87  Penn.  kins  v.  Mississippi  &  Tennessee  R.  R. 

St.  332;  Macon  &  Aug.  R.  R.  Co.  ».  Co.,  35  Miss.  688;  Johnson  v.  Pensa- 

Vason,  supra;  Scarlett  v.  Academy  of  cola  &  Ga.  R.  R.  Co.,  9  Fla.  299. 

Music,  46  Md.  132.  6  Qchiltree  ».  The  Railroad  Compar 

'Heaston    v.    Cincinnati    &    Fort  ny,  21  Wall.  249:  Ochiltree  «.  Iowa  R. 

Wayne  R.  R.  Co.,  16  Ind.  275,  281.  R.  Contracting  Co.,  54  Mo.  113. 

'  Oelaware  R.  R.  Co.  v.  Tharp,  1  « Ochiltree  ».  The  Railroad  Compar 

Houston  (Del.),  149;    ante,  Chap.  IV,  ny,  21  Wall.  249;  Chesley  v.   Pierce, 

subd'n  2.  32  N.  H.  388.    See  Hathom  ».  Calef, 

•Delaware  R.  R.  Co.  v.  Tharp,  1  53  Maine,  471,  as  to  right  of  legisla- 

Houaton,  149;   Delaware  &  Atlantic  ture  to  change  law. 
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for  debts  of  the  corporation,  althougli  personal  liability  may  still 
be  enforced  as  to  such  stocklioMers  as  became  such,  and  as  to  such 
debts  as  were  contracted,  before  the  repeal  of  the  personal  liabil- ' 
ity  clause;  as  to  these,  if  the  corporation  can  not  pay,  personal 
liability  still  exists  for  such  original  indebtedness  so  contracted 
by  the  corporation  before  the  repeal  of  the  personal  liability 
provision,' 

So,  liliewise,  of  stock  taken  in  a  eorportion  formed  by  consol- 
idation of  other  corporations  in  which  personal  liability  existed. 
If  such  liabilitj'  is  abolished  by  the  consolidating  charter,  then 
new  stockholders  who  subscribe  after  such  consolidation  are  not 
subject  to  personal  liability:  although  such  liability  remains 
with  the  old  stockholders  to  the  same  extent  as  before  consolida- 
tion— that  is,  as  to  debts  contracted  previously  thereto." 

13.  Suits  against  stockholders  for  corporate  debts. — In  pro- 
ceedings to  enforce  individual  liability  against  stockholders  of  a 
private  corporation,  not  only  the  corporation  itself  should  be 
made  a  party  defendant,  but  also  all  the  individual  stockholders 
alike,  for  they  are  subject  to  contribution  as  between  themselves, 
and  therefore  ought  to  be  jointly  proceeded  against  in  the  first 
instance.'  So,  too,  the  proceeding  is  to  be  for  the  benefit  of  all 
the  creditors;  one  or  more  creditors  may  not  appropriate  the 
fund  to  their  own  use,  exclusive  of  the  interest  of  other  creditors 
to  an  equal  participation,  fro  rata,  therein.* 

A  bill  in  equity  in  the  nature  of  a  creditor's  bill  will  lie  at 
the  suit  of  a  creditor  against  a  stockholder  in  an  insolvent  rail- 
road corporation  for  any  balance  of  such  stockholder's  unpaid 
subscription  to  the  capital  stock  of  the  company,  if  such  creditor 
have  a  'bona  fide  judgment  against  the  company."  In  such  pro- 
ceeding the  company  should  be  made  a  co-defendant."  If  their 
organization   is  abandoned,  yet  the  officers  last  acting  are  still 

■Ochiltree  v.   The   Railroad  Com-  "Henry  and  others  v.  The  Vermil- 

pany,  21  Wall.  249.  lion  &  Ashland  R.  R.  Co.,  17  Ohio, 

« Ochiltree   v.  The   Railroad  Com-  187;  Allen  «.  Montgomery  R.  R.  Co., 

pany,  21  Wall.  249.  11  Ala.  4.37;  Mann  v.  Pentz,  2  Sand. 

^Umsted    v.  Buskirk  and  another,  Ch.  R.  257;  Mann  ».  Cooke,  20  Conn. 

17  Ohio  St.  113;  Henry  el  al.  v.  Ver-  178;  Hightower  v.  Ihomton,  8  Geo. 

million  &  Ashland  R.  R.  Co.,  17  Ohio,  486. 

187;  Hadley  ».  Russell,  40  N.  H.  109.  « Henry  and  others  v.  The  Vermil- 

*Umsted  v.  Buskirk  and  another,  17  lion  &  Ashland  R.  R.  Co.,  supra. 
Ohio  St.  113. 
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sncli  on  whom  service,  as  against  the  company,  may  be  made.' 
And  though  the  subscription  be  payable  in  terms  in  other  than 
money,  yet  equity  will  enforce  the  payment  in  money,  and  such 
eifort  to  obtain  a  special  privilege  over  other  stockholders  will 
be  treated  in  equity  as  a  fraud  on  the  others.' 

Unpaid  subscriptions  are  a  ti'ust  fund  for  the  benefit  of  cred- 
itors, and  it  is  upon  this  principle  that  releases  of  liability  by 
directors  are  held  void  when  not  made  for  the  interests  of  cred- 
itors. They  may  be  readied  by  a  creditor's  bill,  which  may  be 
brought  by  an  assignee  in  bankruptcy  or  a  receiver.'  The  rem- 
edy by  creditor's  bill  is  preferable  to  that  by  mandamus  to  com- 
pel the  making  of  calls.*  All  the  subscribers  need  not  be  made 
parties,  nor  is  an  account  of  the  corporate  indebtedness  necessary 
to  be  taken;"  although  it  would  seem  a  call  previous  to  the  in- 
stitution of  suit  should  be  made,  under  the  direction  of  the 
court.' 

The  revised  statutes  of  Maine,  chapter  76,  making  stockhold- 
ers in  all  corporations,  except  banking  corporations,  liable  for 
corporate  debts,  unless  otherwise  specified  in  their  charter, 
is  held  to  be  applicable  to  railroad-  corporations;  and  the 
provision  in  the  charter  of  a  railroad  corporation  declaring 
it  subject  to  other  statutory  provisions,  without  any  refer- 
ence to  such  personal  liability  clause,  is  not  construed  to 
exempt  the  corporators  from  the  operation  of  such  general 
provision.'  The  Supreme  Judicial  Court  of  that  state,  Apple- 
ton,  Justice,  say,  "The  general  law  attaches  in  all  cases, 
unless  special  provisions  to  the  contrary  are  made,"     That  "  the 

^  Henry  and  others  v.  The  Vermil-  Dalton  &  M.  E.  R.  Co.  «.  McDaniel, 

lion  &  Ashland  R.  R.  Co.,  s«pra.  56  Ga.  191;  Osgood  ».   King,   42  la. 

"  Henry  &  others  ».  The  Vermillion  &  478;   Phoenix  Warehg.  Co.  r.  Badger, 

Ashland  R.  R.  Co.,  supra.    Nor  is  the  67  N.  Y.  294,  6  Hun,  293. 

omission  to  pay  the  advance  per  cent.  *  Hatch  v.  Dana,  supra;    Dalton  & 

at  the  time  of  subscription,  as  required,  M.  R.   R.  Co.  v.   McDaniel,   supra; 


any  objection  to  this  proceeding:  lb, 
'  Upton  V.  Tribilcock,  91  U.  S.  45 
Sanger  v.  Upton,  Id.  56;  Webster  v. 
Upton,  Id.  65;  Chubb  v.  Upton,  95  U, 
S.  665;  Hatch  v.  Dana,  101  U.  S.  205; 
Bachman's  Case,  12  Nat'l  Bank  Regr, 
223;  Melvin  v.  Lamar  Ins.  Co.,  80  111, 
446;  Gaff  V.  Flasher,  33  Ohio  St.  107j 


Ward  V.  Griswoldville  Mfg.  Co.,  16 
Conn.  593. 

'  Hatch  V.  Dana,  supra. 

» Chandler  v.  Keith,  42  la.  99;  Chan- 
dler V.  Siddle,  3  Dill.  477;  Sanger  v. 
Upton,  supra. 

'  Came  v.  Brigham,  39  Maine,  35. 
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repeal  of  this  provision  must  be  specially  set  forth  in  the  char- 
ter.   Mere  silence  on  the  subject  is  not  enough."  ' 

In  a  suit  against  a  stockholder  under  said  statute  for  a  cor- 
porate debt,  and  upon  a  judgment  obtained  against  the  corpora- 
tion, it  is  no  defense  that  the  service  was  defective  in  the  action 
in  which  the  judgment  against  the  corporation  is  rendeired."  Nor 
can  advantage  be  taken  of  any  other  irregularity  therein,  upon 
proceedings  against  an  individual  stockholder.'  Such  stock- 
holder is  so  far  privy  to  the  proceedings  against  the  com- 
pany that  he  might,  under  the  statute  of  that  state,  have  brought 
error  to  reverse  the  judgment,  and,  having  failed  so  to  do,  he  can 
not  collaterally  question  the  validity  of  the  judgment  in  a  suit 
thereon  against  himself.*  Therefore,  in  that  state,  in  an  action 
against  a  stockholder  for  a  corporate  debt,  a  judgment  and  re- 
turn of  execution  thereon  of  nulla  bona,  and  compliance  with  the 
statute  in  that  respect,  will  entitle  the  plaintiff  to  judgment." 

The  liability  under  the  statute  is  the  same  whether  the  plaintiff 
in  the  action  against  the  stockholder  is  the  original  creditor  of  the 
corporation,  or  an  assignee  of  the  debt'  "  All  creditors,  whether 
so  originally  or  by  indorsement  or  assignment,  are  within  its 
beneficial  provisions."  Such  is  the  language  of  Appleton, 
Justice,  in  Came  v.  Brigham,  wherein  the  plaintiff  was  but 
an  assignee  of  the  demand  in  suit,  and  it  was  objected  that  the 
benefit  of  the  statute  inured  only  to  original  creditors  of  the 
company.' 

In  the  case  of  McMahon  v.  Macy,  51  N.  T.  155,  4  Am.  Ey. 
Rep.  393,  several  points  of  importance  in  relation  to  the  indi- 
vidual liability  of  stockholders  were  determined.  In  that  state 
a  statute  existed  giving  one  who  had  rendered  services  to  a  con- 
tractor in  the  construction  ofv  a  railway,  upon  the'  failure  of  the 
contractor  to  pay  him,  a  right  of  action  against  the  company. 

'Came  v.  Brigham,  39  Maine,  35,  enforce  individual  liability,  that  the 
37.  stockholder  shall  have  had  his  certifi- 
^Camev.  Brigham,  39  Maine,  35.  qp-te;    or,  if  an   assignee,  that   the 
'Came  v.  Brigham,  39  Maine,  35.  books  of  the  corporation  shall  contain 
*  Came  v.  Brigham,  39  Maine,  35.  a  record   of  the  transfer:  Upton  v. 
'Came  v.  Brigham,  39  Maine,  35j  Englehart,  3  Dill.  496;  Portal  v.  Em- 
Stanley  V.  Stanley,  26  Maine,  191.  mens,  Law  Rep.  1  C.  P.  Div.  201.  But 
'Came  v.  Brigham,  39  Maine,  35.  the  possession  of  a  certificate  is  primii, 
'Came  v.  Brigham,  39  Maine,  35,  facie  evidence  of  ownership:  Sanger 
40,  41.  It  is  not  necessary,  in  order  to  v.  Upton,  91  U.  S.  56. 
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Another  statute,  defining  the  extent  of  the  individual  liability 
of  stockholders,  provided  that  they  should  he  liable  to  the  credit- 
ors of  the  company  for  the  amount  of  their  unpaid  stock,  and 
further  provided  that  they  should  be  unrestrictedly  liable  for 
debts  due  or  owing  to  any  of  its  laborers  and  servants,  other 
than  contractors,  for  personal  services  for  thirty  days'  service 
performed  for  the  company,  and  required  judgment  against  the 
company,  and  the  issue  and  return  of  an  execution  unsatisfied,  as 
a  condition  precedent  to  maintaining  the  action.  One  having 
obtained  a  judgment  against  the  company  under  the  former 
statute  for  services  performed  for  a  contractor,  and  having  an 
execution  returned  unsatisfied,  brought  his  action  against  a  stock- 
holder under  the  latter  statute.  The  case  was  considered  in  two 
aspects.  First,  as  to  his  right  to  recover  independent  of  the  judg- 
ment, it  was  held  that,  not  being  a  creditor  of  the  company,  but 
of  the  contractor,  and  not  being  himself  a  laborer  or  servant  of 
the  company,  he  could  recover  under  neither  provision  of  the 
statute.  Secondly,  that  the  judgment  might  be  treated  either  as 
conclusive  evidence  of  a  debt  existing  when  the  action  was 
brought,  or  as  itself  a  debt.  Upon  the  first  theory,  the  debt  be- 
ing barred  by  the  statute  of  limitations,  the  action  failed;  upon 
the  other,  the  defendant  having  ceased  to  be  a  stockholder  before 
the  rendition  of  the  judgment,  it  failed  also.  It  was.  also  held 
that  evidence  was  admissible  to  show  that  the  assignment  of 
stock  to  the  defendant,  absolute  upon  its  face,  was  in  fact  given 
as  collateral 'security.  And  it  seems,  also,  from  that  case,  that  the 
judgment  is  neither  conclusive  nor ^rimajucie.  evidence  of  the 
existence  of  a  debt  against  the  company.  And  even  if  it  were, 
where  it  appears  that  an  inseparable  part  of  the  judgment  was 
for  services  not  performed  by  the  plaintiff  himself,  as  required 
by  the  statute,  it  is  not  a  debt  for  which  a  stockholder  is  liable." 
14.  Effect  of  ^consolidation  on  the  rights  of  stockholders. — 
A  stockholder  in  one  or  more  of  several  railroad  corporations 
which  become  legally  consolidated  into  one  company,  does  not, 
by  the  act  of  consolidation,  become  a  stockholder  in  tJae  new  com- 
pany. He  only  possesses  an  equitable  right  to  an  interest  there- 
in; and  until  he  converts  his  old  stock  into  stock  of  the  new 
company,  in  accordance  with  the  provisions  of  the  law  allowing 

'McMahon  v.  Macy,  supra. 
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the  consolidation,  he  is  not  a  stockholder  in  sncli  new  corpora- 
tion, and  has  no  status  in  law  that  will  enable  him  to  maintain 
or  prosecute  equitable  proceedings  against  such  corporation,  in 
the  capacity  of,  or  in  the  character  of,  stockholder.'  But  it  is 
otherwise  if  consolidation  be  effected  under  a  law  which  was 
in  force,  especially  allowing  and  contemplating  the  same,  at 
the  time  of  subscribing  for  the  stock.' 

15.  Right  of  stockholder  to  dividends  of  stock. — After  a 
dividend  is  declared  it  is  in  the  nature  of  a  debt  payable  on  de- 
mand, and  after  demand  of  payment  at  the  proper  office,  if  not 
paid,  may  be  recovered  by  suit."  If  made  payable  elsewhere 
than  at  thb  company's  office,  then  the  party  by  whom,  or  through 
whose  agency,  it  is  payable,  becomes  in  that  respect  the  agent  of 
the  company,  and  his  default  is  chargeable  on  the  company,  so 
that  if  by  reason  of  his  conduct  a  loss  thereof  accrues  to  the 
owner  of  the  dividend,  the  company  wil^be  liable.*  But  before 
a  dividend  is  declared  of  the  same,  the  earnings  of  a  railroad 
corporation  belong"  to  the  corporation  as  such,  and  not  to  the 
stockholders  individually,  and  are  under  the  exclusive  control  of 
the  directory,  for  the  benefit  and  purposes  of  the  corporation.* 

"Where  a  bondholder  converts  his  bonds  into  stock,  which  is 
issued  to  him  prior  to  the  declaration  of  a  dividend,  he  is  entitled 
to  the  benefits  of  the  dividend,  no  matter  what  rules  and  regula- 
tions of  the  company  exist  as  to  the  close  of  their  fiscal  year,  the 
days  for  declaring  dividends,  or  the  closing  of  transfer  books, 
etc'  And  the  company,  or  the  directors,  have  no  power  to  dis- 
criminate in  the  apportionment  of  the  dividend,  unless  expressly 
invested  with  power  to  do  bo.' 

'Phlla.  &  Erie  R.  R.  Co.  v.  Cata-  *Eing  v.   The  Paterson  &  Hudson 

wissa  R.  R.  Co.,  53  Penn.  St.  20,  60,  River  R.  R.Co.,  5  Dutch.  82;  Same  v. 

62;    McCray  v.  Junction  R.  R.  Co.,  9  Same,  16.  504. 

Ind.  (Porter),  358.  "Williston  v.    Mich.  S.   &  N.  In- 

2  Sparrow   «.    Evansville    &  Craw-  diana  R.  R.  Co.,  18  Allen,  400;  Minot 

fordsville  R.  R.  Co.,  7  Ind.  (Pprter),  v.  Paine  et  als.,  99  Mass.  101;  S.  C. 

369.  1  Withrow's  Corp.  Cas.  597;    Boston 

'King  ».  The  Paterson  &  Hudson  &  Lowell  R.  R.  Co.  v.  Common- 
River  R.  R.Co.,  5  Dutch.  82;  Same».  wealth,  100  Mass.  399;  S.  C.  1  With- 
Same,  5  Dutch.  504;  Jones  v.  Terre  row's  Corp.  Cas.  642;  Goodwin  v. 
Haute  &  Richmond  R.  R.  Co.,  57  N.  Hardy,  57  Maine,  143;  March  v.  East- 
Y.  196,  7  Am.  Ry.  Rep.  221;  Chase  v.  em  R.  R.  Co.,  43  N.  H.  520. 
Vanderbilt,  37  N.  T.  Superior,  334;  'Jones  v.  Terre  Haute  &  R.  R.  R. 
West  Chester  &  Phil.  R.  R.  Co.  v.  Co.,  supra. 
Jackson,  77  Penn.  St.  321.  '  l^d. 
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16.  Ratification  of  acts  of  stockholders'  irregular  meetings. 
— Acts  done  at  special  meetings  of  railroad  stockholders,  if  of 
doubtful  validity  for  want  of  notice  previously  given  of  the  in- 
tended action  on  that  subject,  are  nevertheless  rendered  valid  by 
subsequent  ratification;'  and  subsequent  acts  of  the  corporation 
and  of  its  directory  in  the  enforcement  of  compliance  with  such 
acts  of  the  stockholders,  amount  to  a  ratification  thereof.' 

Thus,  where  at  a  special  meeting  it  was  voted  to  pay  interest 
on  stock  subscriptions,  from  surplus  earnings  not  needed  for  the 
payment  of  debts  nor  for  the  legitimate  business  of  the  company, 
and  the  same  was  afterwards  acted  on  and  carried  into  efiect  by 
the  stockholders  at  their  annual  meeting,  and  by  the  directors 
in  pursuance  thereof,  the  same  was  held  to  be  rendered  valid.' 

17.  Right  of  stockholders  to  ne'w  issues  of  stock. — When, 
from  any  cause,  a  new  or  increased  issue  of  capital  stock  of  a 
railroad  corporation  is  had,  each  stockholder  has  a  right  to  take 
a  jpro  rata  part  thereof,  in  proportion  to  the  stock  already  owned 
by  him,  if  such  new  issue  is  to  draw  dividends,  or  partake  of  the 
earnings  and  values  of  the  company.*  If  it  were  not  so,  the  in- 
creased shares,  by  drawing  away  a  portion  of  the  profits,  would 
lessen  the  size  of  the  dividends,  and  thereby  unjustly  diminish 
the  interest  of  those  stockholders  who  had  received  none  of  the 
new  shares." 

'  Richardson  ».  Vermont  &  Mass.  R.  864;  Reese  o.  Bank  of  Montgomery 
R.  Co.,  44  Vt.  613;  S.  C.  1  Am.  Ry.  Co.,  31  Penn.  St.  78;  Eidman  v.  Bow- 
Reps.  115.                               •  man,  58  111.  444;  Wheeler's  Case,  2 

'^  Richardson  «.  Vermont  &  Mass.  R.  Abb.  Pr.  (N.  S.),   361.    And  see,  as 

R.  Co.,  44  Vt.  613.  to  bonds  converted  into  stock  at  the 

'Richardson  v.  Vermont  &  Mass.  R.  time  of  the  new  issue,  Sutliff  ».  Cleve- 

R.  Co.,  44  Vt.  613.  land  &  Mahoning  R.  R.  Co.,  24  Ohio 

*  State  «a;re;.  Page  ».  Smith  et  als.,  St.  147,  6  Am.  Ry.  Rep.  356. 

48  Vt.  266;  S.  C.  16  Am.  R.W.  Reps.  "Gray  v.  Portland  Bank,  3  Mass. 

394;  Gray  v.  Portland  Bank,  3  Mass.  364. 
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1.  Their  election. — It  is  iisnal  for  the  election  of  directors  to 
take  place  at  the  annual  meeting  of  the  stockholders,  or  ad- 
journed meeting  thereof;  but  want  of  conformity  thereto  wilt 
not  vitiate  the  election  where  the  requirement  is  merely  direct- 
ory.' 

If  at  an  annual  meeting,  the  time  whereof  is  fixed  by  the 
by-laws  or  cliarter,  then  no  notice  thereof  is  necessary  to  the  va- 
lidity of  the  proceedings,  although  notice  be  required  by  the 
by-laws  or  charter.  Such  requirement  will  be  regarded  as  mere- 
ly directory."  But  if  it  takes  place  at  a  special  meeting,  then 
notice  thereof  must  be  given  in  manner  and  form  as  required  by 
the  charter  or  articles  of  incorporation ;  but  an  attendance  with- 
out notice  is  sufficient.' 

'The  People  f).  Albany*  Susque-      55  Id.  48. 


hanna  R.  R.  Co.,  1  Lans.  (N.Y.),  308; 
Matter  of  Chenango  County  Mut.  Ins. 
Co.,  19  Wend.  635 j  People  v.  Murray, 
15  Cal.  221;  Hughes  v.  Parker,  20  N. 
H.  58;  Nashua  Fire  Ins.  Co.  v.  Moore, 

14 


« Hughes  V.  Pai-ker,  20  N.  H.  68. 

3  The  King  v.  Theodorick,  8  East, 
543;  In  the  matter  of  Long  Island  R. 
R.  Co.,  19  Wend.  37;  S.  C.  2  Am.  E. 
W.  Cas.  453. 
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It  is  not  necessary  that  a  majority  of  the  capital  stock  be  rep- 
resented at  such  meeting,  whether  annual  or  special,  if  it  be 
regular,  but  it  is  essential  to  the  validity  of  the  election  that 
it  be  by  a  majority  of  the  voters  present,  and  voting,  at  such 
election.' 

Where  the  statute  confers  the  power  of  electing  directors  of  a 
corporation  upon  its  stockholders,  the  corporation  can  not,  by  its 
by-laws,  resohitions  or  contracts,  either  give  or  take  it  away.  If 
the  law  be  silent  on  the  subject,  then  the  election  of  directors,  as 
that  of  subordinate  officers,  is  subject  to  the  control  and  regula- 
tion of  the  corporation ;  but  the  statute  is  paramount  in  so  far 
as  it  relates  to  this  subject,  which  it  may  regulate  as  part  of  the 
act  of  incorporation." 

And  though  the  general  principle  is  that  elections  for  directors 
by  the  corporators  should  be  had  within  the  state  wherein  by 
law  the  corporation  is  created,'  yet  it  has  been  holden,  in  a  case 
where  the  doctrine  of  estoppel  was  applied  to  one  making  sucn 
objection,  that  an  election  had  at  a  place  out  of  the  state  is  valid, 
and  that  the  acts  of  the  directors  are  binding  in  a  collateral  pro- 
ceeding.' 

2.  Illegal  election  of,  will  be  set  aside. — Where  the  state  or 
a  municipal  corporation  thereof  has  a  right  to  vote  for  direct- 
ors of  a  railroad  company,  the  legislative  department  of  the 
state  may,  by  act  of  assembly,  determine  how,  and  by  whom, 
their  respective  votes  are  to  be  cast.  Such  direction  by  act  of 
assembly  is  neither  an  amendment  to  the  charter  nor  in  the  char- 
acter of  a  contract,  and  is  no  infringement  upon  the  charter 
rights  of  the  company.*    And  where  the  votes  on  behalf  of  the 

'  Madison  Av.  Baptist  Church  v.  Freeman  v.  Machias  W.  P.  &  M.  Co., 
Baptist  Church  in  Oliver  Street,  5  Rob-  88  Me.  343;  Hilles  ».  Parrish,  1  Mc- 
ertson,  649;  Field  v.  Field,  9  Wend.  Carter  (N.  J.),  380;  Aspinwall  v.  Ohio 
394;  Comm.  v.  Canal  Com'rs,  9  Watts,  &  Miss.  R.  R.  Co.,  20  Ind.  492. 
466;  2  Kent's  Com.,  293.  By  the  con-  «  Ohio  &  Miss.  R.  R.  Co.  v.  McPhei^ 
stitution  of  Pennsylvania,  "cumula-  son,  35  Mo.  13.  And  see  Smith  ».  Al- 
tive  "  voting  of  stock  is  allowed  in  the  vord,  63  Barb.  415;  Cbe  ».  N.  J.  Mid- 
election  of  directors:  Hays  v.  Comm.,  land  Ry.  Co.,  4  Stew.  105;  Wood  Hy- 
82  Penn.  St.  518.  draulio  H.  M.  Co.  v.  King,  45  Ga.  31 

'  Brewster  and  others  e.  Hartley  and  ^  State  of  Louisiana  v.  The  New  Or- 

others,  37  Cal.  15;  Chandler?).  North-  leans,  Jackson  &  Great  Northern  R. 

em  Cross  R.  R.  Co.,  18  111.  190.  R.  Co.,  20  La.  Ann.  489;  S.  C.  1  With- 

=  Ormsby  v.  Vt.  Copper  M.  Co.,  56  row's  Corp.  Cas.  578. 
N.  Y.  623;  Miller  v.  Ewer,  27  Me.  509; 
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state  and  municipal  corporations  were  rejected,  by  means  of 
which  a  minority  of  votes  cast  resulted  in  electing  directors  who 
otherwise  were  defeated  if  the  public  votes  had  been  counted,  it 
was  holden  that  the  election  was  invalid,  and  the  same  was  de- 
creed to  be  null  and  void.' 

A  county  has  the  same  rights  as  holder  of  the  capital  stock 
of  a  railroad  company  in  the  correct  management  of  the  affairs 
of  the  company,  and  to  that  end  in  the  election  of  its  officers,  as 
have  ordinary  individual  stockholders.'  If  the  county  authori- 
ties believe  the  election  of  officers  to  have  been  illegally  brought 
about,  they  may  take  steps  to  contest  the  election,  in  like  man- 
ner as  ordinary  stockholders  may;  and  to  that  end  may  employ 
counsel,  and  adopt  any  lawful  measures  therein  which  they  may 
think  proper." 

Controversies  concerning  contested  elections  may  be  settled  in 
an  action  at  law  by  the  parties  interested.  A  quo  warranto, 
brought  by  the  attorney-general  on  behalf  of  the  people,  is  not 
proper.' 

3.  Their  meetings  and  place  of  meeting,  and  business  quo- 
rum.— Meetings  of  the  directors  may  be  general  or  special.  Of 
general  meetings,  held  at  a  time  and  place  regularly  fixed  by  the 
charter  or  by-laws  of  the  company,  there  need  be  no  notice;  *  but 
notice  of  special  meetings  must  be  given  personally  to  each  one 
of  the  directors,  and,  to  enable  the  meeting  to  transact  business, 
a  majority  of  the  directors  must  attend.'  When  a  majority  are 
so  convened,  then  a  majority  vote  of  those  in  attendance  is  suffi- 
cient to  the  validity  of  measures  adopted.' 

The  meetings  of  directors  may  be  in  the  state  or  out  of  the 
state  wherein  the  corporation  resides,  or  is  organized,  and  their 
acts,  if  otherwise  binding,  will  be  valid.'  For  they  are  not  the 
corporate  body,  and  do  not  sit  as  such.     The  stockholders  are  the 

'  State  of  Louisiana  «.  The  New  Or-  i  Ante,  Chap.  V,  subd'n  1. 

leans,  Jackson  &  Creat  Northern  E.  «Angell  &  Ames  on  Corps.,  Sec. 

R.  Co.,  20  La.  Abh.  489.  104;  McCall  v.  Byram  Manf.  Co.,  6 

^Homblower  v.  Duden,  35  Cal.  664.  Conn.  458;  Merrick  v.  Van  Santroord, 

^IlicL.  34  N.T.  208;  Merrick ».  Brainard,  38 

'People  V.  Albany  &  Susquehanna  Barb.  574;  Smith©.  Alvord,  63  Barb. 

R.  R.  Co.,  57  N.  Y.   1'61,  6  Am.  By.  415;  Coe  v.  N.  J.  Midland  Ey.  Co.,  4 

Eep.  78.  Stew.  117;  Wood  Hydraulic  H.  M.  Co. 

^Ante,  Chap.  V,  subd'n  1.  «•  King,  45  Ga.  34;  Ohio  &  Miss.  E. 

'Antei  Chap.  V,  subd'n  1.  E.  Co.  o.  McPherson,  35  Mo.  13. 
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corporate  body,  and  they  may  meet  only  in  the  state  of  the  cor- 
porate locality.'  Bnt  the  directory  is  a  mere  agency  of  the  cor- 
porate body,  and  may  sit  anywhere.' 

4.  Their  proceedings  not  void  for  want  of  record  thereof. — 
It  is  customary  for  the  charter  or  by-laws  to  require  a  regular 
record  to  be  kept  of  the  proceedings  of  the  board  of  directors,  and 
certainly  it  is  the  more  proper  course  to  pursue,  in  view  of  the 
interests  and  conveniences  of  the  company,  but  it  does  not  fol^ 
low  from  such  necessity  that,  for  want  of  a  record  thereof,  tlie 
acts  of  the  directory  are  void.  Such  is  by  no  means  the  case. 
They  are  but  agents  and  trustees  of  the  corporation^  which  in  it- 
self is  a  private  person,  and  not  a  branch  of  any  department  of 
the  government.  If  the  charter  or  by-laws,  or  even  a  general 
law,  require  a  record  of  their  acts  to  be  kept,  yet  the  requirement, 
if  bnt  directory,  will  not  render  the  same  void  for  want  of  re- 
cording.' 

It  is  otherwise,  if  by  law  recording  be  made  a  condition  to  valid- 
ity. In  the  former  case  it  may  be  more  difficult  to  establish  their 
action,  but  nevertheless,  proof  is  competent  to  do  so,  as  to  estab- 
lish the  action  of  any  other  agents.  If,  however,  the  law  require 
written  or  record  proof  thereof  to  be  made,  then  it  results  from 
such  requirement  that  parol  proof  is  inadmissible,  and  that  the 
necessity  for  recording  is  absolute,  and  the  intendment  of 
.the  law  in  that  respect  is  not  directory,  but  mandatory.  But 
whether  a  record  be  required  to  be  kept  or  not,  yet  if  one  be 
kept,  then  in  matters  of  evidence  of  the  directory's  action  the 
record  is  the  highest  evidence,  and  under  the  general  rule  in  that 
respect  should  be  produced,  or  proper  cause  be  shown  for  its 
non-production,  and  for  letting  in  secondary  proof.* 

5.  stockholders  chargeable  with  knowledge  of  their  action. — 
The  stockholders  composing  the  corporate  body  are  presumed  in 
law  to  have  knowledge  of  the  acts  and  business  transactions  of 
the  directors  in  relation  to  the  affairs  of  the  corporation,  and  in 
law  are  chargeable  with  such  notice,  not  only  as  the  corporate 

'  Angell  &  Ames  on  Corps.,  Sec.  104;  '  Angell  &  Ames  on  Corp'ns,  §  291  a; 

McCall  V.  Byram  Manf.  Co.,  6  Conn.  Cram  v.  Bangor  House  Proprietary,  12 

458.  Me.  354;  Edgerly  v.  Emerson,  23  N. 

^  Angell  &  Ames  on  Corps.,  Sec.  104;  H.  555;  Langsdale  v.  Bouton,  12  Ind. 

McCall  V.  Byram  Manf.  Co.,  6  Conn.  467. 

458;  and  authorities  ante,  note  1.  *  Angell  &  Ames  on  Corp'ns,  §  291  a. 
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body,  but  also  each  member  thereof  severally   as  for  himself. 
They  therefore  will  not  be  permitted  to  deny  the  same." 

6.  They  may  not  be  concerned  in  contracts  for  construc- 
tion.— The  relations  and  duties  of  directors  of  a  railroad  com- 
pany are  such  as  to  clearly  forbid  their  being  parties  to,  or  par- 
ticipants in,  the  profits  of  a  contract  made  by  them  for  construc- 
tion of  the  road.'  Upon  the  principles  of  fair  dealing  they  can 
neither  directly  contract  with  themselves,  nor  indirectly  through 
others,  as  contractors  of  the  company,  for  the  construction  of 
its  works;  nor  can  they  take  by  assignment  any  such  interest 
from  others  to  whom  such  contract  of  construction  is  let.  Either 
is  a  fraud  upon  the  company,  to  the  enforcement  of  which  the 
law  will  not  lend  its  aid.'  Such  contract  and  relationship  will 
not  be  tolerated  unless  ratified  by  the  stockholders,  who  alone 
have  power  to  do  so ;  and  even  then  such  ratification  would  be 
inoperative,  fraudulent  and  void,  as  against  bona  fide  creditors 
of  the  c'ompany.* 

In  the  case  cited  from  31  Indiana  the  court  say,  Geegoet, 
Justice:  "  It  is  clear  to  our  minds  that  the  appellants,  being 
directors  in  the  railroad  company,  could  not  acquire  such  an 
interest  in  the  profits  of  a  contract  for  the  construction  of  the  road 
as  would  give  them  a  standing  in  a  court  of  equity,  to  interpose 
an  objection  to  the  consummation  of  a  compromise  between  the 
railroad  company  and  its  contractor.  Their  relations  to  th^  com- 
pany forbade  such  an  agreement;  at  least,  a  court  of  equity  would 

'  Ross  1).  Lafayette  &  Ind.  R.  R.  Co.,  Ryan  r.  Leavenworth,  A.  &  N.W.  Ey. 

6  Ind.  297;  Peake  v.  The  Wabash  R.  Co.,  21  Kans.  365;  United  States  v. 

R.  Co.,  18  III.  88;  Angell  &  Ames  on  Union  Pac.  R.  R.  Co.,  98  U.  S.  569; 

Corps.,  Sees.  292,  293,  309  &  310.  Thomas  v.  Brownville,   Ft.  K.  &  P. 

2  Paine  and  others  v.  The  Lake  Erie  Ry.  Co.,   2  Fed.  Eiepr.  877    (U.  S. 

&  Louisville  R.  R.  Co.,   31  Ind.  283;  Cir.  Ct.,  Dist.  Neb.,  May,  1880). 

S.   C.   1  Withrow's  Corp.  Cas.  386;  ^  Paine  and  others  ».  The  Lake  Erie 

Gilbert  on  Railways,  Sec.  251  &  86;  &  Louisville  R.  R.  Co.,  31  Ind.  288; 

European  &  North  American  R.  W.  European  &  North  American  R.  R. 

Co.  r.  Poor,  59  Maine,  277;   Coleman  Co.  t'.  Poor,  59  Maine,  277;  Flint  & 

V.  Second  Avenue  R.  R.  Co..  38  N.  Y.  Pere  Marquette  R.  W.  Co.  v.  Dewey, 

(11  Tiffany),  201;   Hoyle  &  others  v.  14  Mich.  (1  Jennison),  477. 

Plattsburgh  &  Montreal  R.  R.  Co.,  54  *  Paine  and  others  ».  The  Lake  Brie 

N.  Y.  314;   Flint  &  Pere  Marquette  &  Louisville  R.  R.  Co.,  31   Ind.  283; 

Ry.  Co.  ».  Dewey,  14  Mich.  (1  Jen-  European  &  North   American  R.  R. 

nison),  477;  GHlman,  Clinton  &  Spring-  Co.  v.  Poor,  59  Maine,  277. 
field  R.  R.  Co.  V.  Kelly,  77  111.  426; 
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not  interpose  to  enforce  such  an  agreement  against  the  interest 
of  the  company." ' 

7.  They  may  not  make  advantage  to  themselves  against  the 
interest  of  the  company  or  creditors. — Any  action  of  the  direct- 
ors tending  to  tlieir  or  any  of  their  advantage  at  the  expense  of, 
or  to  the  detriment  of,  the  company,  or  creditors  of  the  company, 
wliether  tlie  same  be  done  by  direct  means,  or  indirectly  tlirongh 
collusive  litigation  or  judicial  intervention,  will  be  held  void 
for  fraud  in  equity,  and  will   be   set  aside   accordingly."     And 


'  Paine  and  others  v.  The  lake  Brie 
&  Louisville  R.  R.  Co.,  31  Ind.  283, 
353;  S.C.  1  With's  Corp.  Cas.  386. 
For  further  illustrations  touching 
this  head,  see,  more  at  large,  in  this 
same  chapter,  post.  No.  7. 

iiDrary  v.  Cross,  7  Wall.  299; 
Jackson  v.  Ludeling,  21  Wall.  616; 
Warden  v.  Union  Pao.  R.  R.  Co.,  103 
U.  S.  651,  4  Dill.  830;  S.  C.  14  Am. 
Ry.  Rep.  254;  European  &  N.  Am. 
R.  R.  Co.  v.  Poor,  59  Maine,  277;  Cole- 
man V.  Second  Avenue  R.  R.  Co.,  38 
N.Y.  (11  Tiffany),  201;  Hoylew.  Platts- 
burgh  &  Montreal  R.  R.  Co.,  54  N.  Y. 
314;  Farmers'  &  Merch.  Bank  «.  Dow- 
ney, 53  Cal.  466;  Cook  v.  Berlin  Wool- 
en Mill  Co.,  43  Wis.  433;  First  Natl. 
Bank  v.  Gifford,  47  la.  575.  See  Er- 
langer  v.  New  Sombrero  Phosphate 
Co.,  Law  Rep.  3  App.  Cas.  1218;  Gil- 
man,  Clinton  &  Springfield  R.  R.  Co. 
V.  Kelly,  77  111.  426.  But  in  New  Jei> 
sey  it  is  said  the  contract  is  voidable 
only,  as  between  the  parties,  at  the  op- 
tion of  the  cestui  que  trust,  exercised 
within  a  reasonable  time,  and  it  wiU 
never  be  enforced  against  a  resisting 
cestui  que  truH  from  any  considera- 
tion of  fairness.  As  to  others,  how- 
ever, it  is  valid :  Stewart  v.  Lehigh  Val- 
ley R.  R.  Co.,  38  N.  J.  o05,  13  Am. 
Ry.  Rep.  54,  and  citing  York  Bldgs. 
Co.  V.  Mackenzie,  8  Bro.  P.  C,  42  of 
App.;  S.  C.  3  Paton's  App.  Cas.  378; 
Aberdeen  Ry.  Co.  v.  Blaikie,  1  Maeq. 
461;  York  &  N.  Midland  Ry.  Co.  v. 


Hudson,  16  Beav.  485;  Mulford  v. 
Minch,  3  Stockt.  16;  Davoue  v  Fan- 
ning, 2  Johns.  Ch.  252;  Cumberland 
Coal  &  Iron  Co.  v.  Sherman,  30  Barb. 
553;  Gardner  v.  Ogden,  22  N.  Y.  327; 
Butts  V.  Wood'  37  N.  Y.  317;  Michoud 
V  Girod,  4  How.  508.  See  also  Ash- 
hurst's  Appeal,  60  Penn.  St.  290; 
Watts'  Appeal,  78  Id.  370;  Cumber- 
land Coal  &  Iron  Co.  v.  Parish,  42  Md. 
598;  Rialey  t!.  Indianapolis,  Blooming- 
ton  &  Western  R.  R.  Co.,  62  N.Y.  240; 
S.  C.  1  Hun,  202,  4  Thomp.  &  C. 
18;  Barnes  v.  Brown,  80  N.  Y.  527. 
The  right  of  election  must  be  exercised 
within  a  reasonable  time,  and  a  fail- 
ure so  to  do  is  treated  as  an  acquies- 
cence: Ashhurst's  Appeal,  &  Watts' 
Appeal,  supra;  Twin  Lick  Oil  Co.  v. 
Marbury,  91  U.  S.  587;  Hayward  v. 
Natl.  Bank,  96  U.  S.  611.  But  see 
Thomas  v.  Brownville,  Ft.  K.  &  P. 
Ry.  Co.,  2  Fed.  Repr.  877  (U.  S.  Cir. 
Ct.  Dist.  Neb.,  May,  1880.).  The  cor- 
poration may  ratify  the  director's  acts 
constituting  the  breach  of  trust:  Hotel 
Co.  V.  Wade,  97  U.  S.  18.  But  a 
ratification  made  in  ignorance  of 
material  facts  is  not  binding:  Gil  man, 
Clinton  &  Springfield  R.  R.  Co.  f. 
Kelly,  77  111.  426;  Hoffman  Steam 
Coal  Co.  V.  Cumberland  Coal  &  Iron 
Co.,  16  Md.  456.  The  rule  as  to  du-ect- 
ors  is  also  applicable  to  other  officers: 
Warden  v.  Union  Pacific  R.  R.  Co., 
103  U.  S.  651,  4  Dill.  330;  S.  C.  14  Am. 
Ry.  Rep.  254.    Knowledge  obtained 
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if  by  such  mean8  or  collusive  litigation  a  railroad  be  sub- 
jected to  sale,  and  be  sold  for  a  sum  less  than  its  real  value,  the 
sale  will  not  only  be  held  for  nought,  but  the  purchaser  or  pur- 
chasers will  be  regarded  in  equity  as  trustees  for  those  interested 
as  creditors  of  the  company,  for  the  full  value  of  the  property, 
deducting  such  sum,  if  any,  as  they  may  have  paid  for  the  actual 
advantage  of  the  company.' 

And  so  such  directors,  will  be  held  liable  as  trustees  for  the 
corporation  and  stockholders,  for  all  benefits  and  profits  which  . 
may  be  realized  by  them  out  of  any  contract  to  which  they 
thus  become  a  party,  either  in  the  first  instance,  as  contracting, 
or  afterwards,  by  an  assignment  of  such  contract  or  its  benefits 
to  them:  and  will  be  considered  in  equity  as  holding  the  same 
for  the  benefit  of,  and  as  the  funds  or  property,  as  the  case  may 
be,  of  the  corporation." 


in  his  ofiBcial  capacity  can  not  be  used 
by  a  director  for  his  private  advan- 
tage: United  States  v.  Union  Pac.  E. 
E.  Co.,  98  U.  S.  559;  Taylor's  Case, 
Law  Eep.  14  Ch.  Div.  390.  Directors 
are  not  permitted  to  make  a  profit  on 
purchases  for,  or  sales  to,  the  corpora- 
tion: Eice's  Appeal,  79  Penn.  St.  168; 
Blair  Town  Lot  &  Land  Co.  v.  Walk- 
er, 50  la.  376.  The  directors  are  also 
Uable  for  the  fraudulent  acts  of  agents 
at  which  they  have  connived:  Watts' 
Appeal,  supra;  Lewis  v.  St.  Albans 
Iron  &  Steel  Works,  50  Vt.  477;  Shea 
V.  Knoxville  &  Ky.  E,  R.  Co.,  6  Baxt. 
(Tenn.),  277;  Van  Dyck  v.  McQuade, 
45  N.  T.  Supr.  620.  See  also  Dunn 
V.  Kyle,  14  Bush,  184.  For  errors  of 
judgment  in  management,  invest- 
ments, et«.,  they  are  not  liable:  Spe- 
ring's  Appeal,  71  Penn.  St.  11;  Tur- 
quand  v.  Marshal),  Law  Eep.  4  Ch. 
App.  376,  Law  Eep.  6  Eq.  Cas.  112; 
Overend  v.  Gurney,  Law  Eep.  4  Ch. 
App.  701,  Law  Eep.  5  H.  L.  480;  nor 
for  mistakes  of  law  in  that  respect: 
Watts'  Appeal,  supra;  Turquand  v. 
Marshall,  supra. 

'  Drary  v.  Cross,  7  Wall.  299;  Jack- 
son V.  Ludeling,  21  Wall.  616. 


'  European  &  North  American  Ey, 
Co.  V.  Poor,  59  Maine,  277,  279; 
Flint  &  Pere  Marquette  Ey.  Co.  b. 
Dewey,  14  Mich.  477.  "If  (say  the 
court  in  the  case  first  cited)  a  director 
be  a  party  to  a  contract  entered  in- 
to with  himself,  his  duty  as  an  offi- 
cer is  in  conflict  with  his  interests  as 
an  individual.  This  is  equally  so, 
whether  he  enters  into  the  contract 
in  its  inception  or  subsequently  ac- 
quires an  interest  in  it.  If  he  en- 
ters originally  into  the  contract  as 
director,  with  himself  as  a  party,  it 
is  not  difficult  to  perceive  who  would 
have  an  advantage  in  the  bargain.  If 
he  subsequently  becomes  a  partner,  he 
places  himself  in  a  position  in  which, 
when  any  questions  arise  as  to  its  per- 
formance, his  interest  as  a  party  to  the 
contract  conflicts  with  his  duty  as  an 
officer.  The  general  rule  is,  that  di- 
rectors cannot  legitimately  acquire  an 
interest  adverse  to  the  corporation, 
and  that  if  they  purchase  any  claim 
against  the  company  it  is  in  trust  for 
the  company:"  p.  279.  The  rule  in 
England  is  the  same,  and  is  forcibly  il- 
lustrated in  York  &  N.  Midland  Rail- 
way Co.  i>.,Hudson,19  English  Law  and 
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The  case  here  cited  from  li  Michigan,  Flint  &  Pere  Marquette 
Ey.  Co.  V.  Dewey,  is  one  in  which  it  appeared  that  a  member  of  a 
committee  to  let  out  a  contract  for  a  railroad  company,  after  en- 
tering into  a  preliminary  contract  with  a  party  in  respect  to  the 
matter  in  hand,  received,  upon  the  same  day  of  making  the  con- 
tract, an  assignment  from  the  contractors  of  three-eighths  of  said 
agreement,  and  also  four-tenths  of  a  contract  to  be  thereafter 
entered   into,   and   stipulating  as  to   three-eighths  of  the  ex- 


Equity  Reports,  365,  in  which  the  court 
say:  "  The  directors  are  persons  select- 
ed to  manage  the  affairs  of  the  com- 
pany for  the  benefit  of  the  shareholders. 
It  is  an  office  of  trust,  which  if  they  un- 
dertake, it  is  their  duty  to  perform 
fully  and  entirely."  And  so  in  the 
Great  Luxembourg  Railway  Co. »  Ma^ 
nay,  23  Beavan,  586,  the  Master  of  the 
Rolls  says,  in  reference  to  this  subject : 
"  I  have,  upon  various  occasions, 
stated  what  I  considered  to  be  the 
duties  and  functions  of  a  director  of  a 
joint-stock  company.  He  is,  in  point 
of  fact,  not  merely  a  director,  but  he 
also  fills  the  character  of.  a  trustee  for 
the  shareholders,  and  he  is,  in  regard 
to  all  matters  entered  into  on  their  be- 
half, to  be  treated  as  an  agent;  there- 
fore there  attaches  to  a  director,  for 
the  benefit  of  the  shareholders,  all  the 
liabilities  and  duties  which  attach  to 
a  trustee  and  agent.  Accordingly,  if  a 
director  enters  into  a  contract  for  the 
company,  he  can  not  personally  derive 
any  benefit  from  it.  *  *  *  1  according- 
ly held,  in  the  case  of  the  Midland  Rail- 
way Co.  V.  Hudson,  that  the  defend- 
ant, as  director  or  trustee,  was  bound 
to  give  to  the  company  the  benefit  of 
a  large  contract,  entered  Jaito  by  him 
for  iron,  which  had  been  used  on  the 
railroad,  and  to  render  to  them  the 
pecuniary  advantage  which  he  had 
derived  from  it.  *  *  *  if,  as  in  the 
case  of  the  North  Midland  Railway 
Co.  V.  Hudson,  a  director  of  a  rail- 
way company  enter  into  a  contract 
for  the  purchase  of  a  large  quantity 


of  iron  in  the  shape  of  rails,  but  be- 
fore it  is  wanted,  and  before  it  has 
been  actually  delivered  (for  it  took 
some  time  in  that  case  to  perform  the 
contract  with  the  iron  master),  the 
price  of  iron  should  happen  to  rise, 
the  trustee  is  not  at  liberty  to  put  into 
his  pocket  the  diftference  between  the 
market  price  of  the  iron  when  deliv- 
ered and  that  at  which  it  was  pur- 
chased. He  can  not,  in  fact.sell  it  again 
to  the  company  as  if  it  were  his  own 
property.  The  whole  benefit  must  go 
to  the  shareholders  and  not  to-  the 
director  ":  pp.  592,  593,  595.  See  also, 
to  the  same  point,  as  further  English 
authority:  Benson  v.  Heathom,  1  Y.  & 
Coll.  Ch.  326;  York  Bldgs.  Co.  v.  Mac- 
kenzie, 8  Bro.  P.  C,  42  of  App.;  S.  C. 
3  Paton's  App.  Cas.  378;  Aberdeen  Ry. 
Co.  V.  Blaikie,  1  Macq.  461 ;  Flanagan 
V.  Great  Western  Ry.  Co., .Law  Rep.  7 
Eq.  Cas.  116.  It  is  also  the  rule  of  the 
English  cases  that  a  director  who  has 
received  a  gift  of  shares  to  induce  him 
to  act,  may  be  compelled  to  restore 
them :  McKay's  Case,  Law  Rep.  2  Ch. 
Div.  1 ;  Pearson's  Case,  Id.  5  Ch.  Div. 
336;  Nant-Y-61o  &  B.  I.  Co.  v.  Grave, 
lb.  12  Ch.  Div.  738;  Carling's  Case, 
Law  Rep.  20  Eq.  Cas.  580.  For  the 
more  effectual  prevention  of  such  evils, 
it  is  now  enacted  in  England  that  no 
contractor,  or  any  one  concerned  in  a 
contract,  can  be  a  director  of  the  same 
company,  and  that  becoming  such 
after  a  director's  election  vacates  his 
oSci  of  director:  Act  8  and  9  Vict., 
Ch.  16. 
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pense  of  negotiating  the  bonds  of  tlie  company,  which  were  to 
be  received  bj'  the  contractor.  In  a  suit  to  compel  the  delivery 
of  the  bonds,  it  was  held  that  the  contract  was  fraudulent  and 
void.  The  Supreme  Court  of  Michigan,  Oheistiancy,  Justice, 
say:  "  It  is  possible  there  may  have  been  no  actual  fraud, 
and  that  the  contract  could  not  have  been  let  on  better  terms, 
but  the  principle  of  law  applicable  to  such  a  contract  renders  it 
immaterial,  under  the  circumstances  of  this  case,  whether  there 
has  been  any  fraud  in  fact,  or  any  injury  to  the  company.  "  Fi- 
delity in  the  agent  is  what  is  aimed  at,  and  as  a  means  of  secur- 
ing it,  the  law  will  not  permit  the  agent  to  place  himself  in  a 
situation  in  which  he  may  be  tempted  by  his  own  private  inter- 
est to  disregard  that  of  his  principal." — Per  Manning,  J.,  in 
People  V.  Township  Bd.  of  Overyssel,  11  Mich.  225.  And  "if 
such  contracts  were  held  valid  until  shown  to  be  fraudulent  and 
corrupt,  the  result,  as  a  general  rule,  would  be  that  they  must 
be  enforced,  in  sjpite  of  fraud  and  corritption":  S.  C.  p.  228."  ! 
The  general  rule  of  law  in  reference  to  this  principle,  as  laid 
down  by  Wayne,  Justice,  in  Michoud  v.  Girod,  stands  upon  our 
great  moral  obligation  to  refrain  from  placing  ourselves  in  rela- 
tions which  ordina,rily  excite  a  conflict  between  self-interest  and 
integrity.     It  restrains  all  agents,  public  and  private." 

8.  They  have  no  power,  unless  expressed,  to  increase  capital 
stock. — The  ordinary  grant  of. powers  to  the  board  of  directory 
of  a  railroad  or  other  corporation,  to  manage  the  affairs  and 
transact  the  business  of  the  company,  does  not  extend  to  the 
empowering  such  body  to  increase  the  amount  of  the  capital 
stock  beyond  the  amount  originally  provided  for  by  the  charter 
or  act  of  incorporation.  To  enable  the  directors  to  exercise  such  g, 
power,  it  must  be  expressly  conferred  by  the  charter.  The  stock- 
holders themselves,  by  vote  at  a  meeting  regularly  convened,  can 
alone  exercise  such  a  power,  in  the  absence  of  any  provision  in 
the  corporate  act  conferring  the  same  qn  a  different  body.' 

'14  Mich.  477,  487,  483.    And  see  H  How.  555. 

Gilman,  C.  &  S.  R.  R.  Co.  v.  Kelly,  '  Chicago  City  Ry.  Co.  v.  AUerton, 

77  111.  426;   Ryan  v.  Leavenworth,  A.  18  Wall.  233.    See  also  Finley  Shoe 

&   N.  W.  R.  R.  Co.,  21   Kans.   365;  &  Leather  Co.  v.  Kurtz,  34  Mich.  89; 

U.  S.B.  Union  Pac.  R.  R.  Co.,  98  U.  Eidman  v.  Bowman,  58  III.  444;  and, 

S.  569;    Thomas  1).    Brownville,   Ft.  as  to  the  effect  of  acquiescence  therein 

K.  &  P.  R.  E.  Co.,  2  Fed.  Repr.  877  .by  the  stockholders:  Payson  v.  Stoe- 

(U.  S.  Cir.  Ct.  .Dist.  Neb.,  May,  1880).  ver,  2  Dill.  427. 
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9.  When  Incompetent  as  witnesses  for  the  company.--^ 
Directors  in  a  private  corporation  are  incompetent  to  testify  in 
favor  of  such  corporation  when  the  charter  of  the  company  re- 
quires directors  to  be  stockholders  therein.  Being  directors  is 
conclusive  evidence  of  their  being  stockholders,  and  as  such 
they  are  interested  in  the  company,  and  therefore  incompetent 
to  testify  in  its  behalf.'  But  such  disqualification  exists  only  at 
common  law;  so  that  where  by  statute  all  persons  are  compe- 
tent witnesses,  as  is  the  case  in  Iowa  and  some  other  states 
even  in  suits  to  which  they  are  parties,  this  objection  does  not 
exist. 

10.  Directors  need  not  be  stockholders  ordinarily. — In  the 
absence  of  any  statute  law  of  the  state,  or  a  requirement  of  the 
charter  or  by-laws  of  a  railroad  corporation,  inaking  it  necessary 
that  directors  shall  be  stockholders  of  the  company,  no  such 
necessity  exists.  The  discretion  of  the  stockholders  in  electing 
directors  is  not  limited  to  persons  who  hold  stock  in  the  com- 
pany." It  does  not  necessarily  result  that  there  be  as  many 
stockholders  as  the  number  of  directors  required  by  the  charter 
or  by-laws,  and,  therefore,  if  directors  were  in  all  cases  required  to 
be  stockholders,  there  might  not  be  a  sufficient  number  of  the  lat- 
ter to  fill  the  board.  But  where  the  law  or  charter  requires  it,  or  in 
any  event,  whether  such  emergency  exist  or  not,  a  fictitious  qual- 
ification, by  transferring  a  share  for  that  purpose,  is  a  fraud, 
and  the  person  assuming  to  act  under  such  fraudulent  pretext  is 
an  intermeddler,  and  is  not  entitled  to  the  benefit  of  exemption 
from  individual  liability.'  But  if  the  director  appear  by  the 
books  to  be  a  stockholder  it  is  sufficient,  although  he  may  not  be 
the  beneficial  owner.* 

11.  They  are  trustees  for  the  holders  of  the  stock  and  creditors. 
— It  is  a  principle  well  settled  in  law,  that  the  president,  di- 
rectors and  managers  of  railroad  corporations  are  trustees  for  the 
holders  of  the  capital  stoqji  of  the   companies  which  they  repre- 

1  Montgomery  &  Wetumpka  Plank  L.  R.  R.  Co.,  117  Mass.  226. 

Road  Co.  e.  Webb,  27  Ala.  618.  '  Bartholomew   e.  Bentley,  1  Ohio 

'  The  State,  ex  rel.   Attorney-gen-  St.  37.    But  see  Karuth's  Case,  Law 

eral,  v.  McDaniel  and  others,  22  Ohio  Rep.  20  Eq.  Cas.  506;  Jenner's  Case, 

St.  354,  367.    See  Montgomery  &  We-  L.  R.  7  Ch.  Div.  13  2. 

tumpka  Plank  Road  Co.  v.  Webb,  27  *  State  v.  Ferris,  42  Conn.  560. 
Ala.  618;  Wight  ».  Springfield  &  N. 
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sent.'  As  snch  trustees  they  are  liable  to  a  suit  in  equity  by 
stockholders,  under  certain  circumstances,  for  abuse  of  their  oi- 
fice  or  power."  But  in  such  suit  against  directors  the  corpora- 
tion must  be  made  a  co-defendant.' 

And  directors  of  a  railroad  company  are  not  only  trustees  for 
the  stockholders,  but  in  some  sense  for  the  commonwealth.  It 
is  their  duty  to  conduct  its  af&iirs  for  the  purpose  of  ac- 
complishing the  end  for  which  the  corporation  is  created;' 
and  it  is  an  abuse  of  their  trust  to  single  out  a  portion  of 
the  stockholders,  and  release  tliem  from  their  liability.  It  can 
not  be  successfully  done."  Such  a  proceeding  is  in  derogation 
of  the  rights  of  the  commonwealth,  the  creditors,  and  the  other 
stockholders.' 


'  New  York  &  New  Haven  R.  R.  Co. 
V.  Schuyler,  Cross  and  others,  17  N.Y. 
(3  Smith),  592;  Blake  v.  Buffalo 
Creek  R.  R.  Co.,  56  N.  Y.  485,  6  Am. 
Ry.  Rep.  213;  Barnes  v.  Brown,  80  N. 
Y.  527;  The  Covington  &  Lexington 
R.  R.  Co.  V.  Bowler's  heirs,  9  Bush 
(Ky.),  468;  Farmers  and  Merch.  Bank 
V.  Downey,  53  Cal.  466;  Cook  v.  Berlin 
Woolen  Mill  Co.,  43  Wis.  433;  Cum-^ 
herland  Coal  and  Iron  Co.  v.  Parish,  42 
Md.  598;  First  Nat'l.  Banks.  Gifford, 
47  la.  575.  See  Erlanger  v  New  Som- 
brero Phosphate  Co.,  Law  Rep.  3  App. 
Cas.  1218. 

'  New  York  &  New  Haven  R.  R.  Co. 
».  Schuyler,  Cross  and  others,  17  N.Y. 
(3  Smith),  592;  Greaves  v.  Gouge,  69 
N.  Y.  154;  S.  C.  16  Abb.  Pr.  (N.  S.), 
377;  Gray  v.  N.  Y.  &  V.  S.  Co.,  3 
Hun,  383;  Gratz  v.  Redd,  4  B.  Mon- 
roe, 178;  Hazard  v.  Durant,  11  R.  I. 
195;  Dewing  v.  Perdiearies,  96  U.  S. 
193;  Cook  V.  B.  W.  Mill  Co.,  supra; 
Rogers  v.  Lafayette  Agr.  Works,  52 
Ind.  296;  Pond  v.  Vt.  Valley  R.  R.  Co., 
12  Blatch.  280;  Black  ».  Huggins,  2 
Tenn.  Ch.  780;  Ryan  v.  Leavenworth, 
A.  &  N.  W.  R.  R.  Co.,  21  Kans.  365; 
Ottawa,  Oswego  &  Fox  River  Valley 
R.  R.  Co.  V.  Blaek,  79  111.  262;  Cheb- 
lain  V.  Republic  Life  Ins.  Co.,  86  111. 
220;  Marseilles  Land  Co.  v.  Aldrich, 


Id.  504;  Russell  v.  Wakefield  Water 
Works  Co.,  Law  Rep.  20  Eq.  Cas. 
474;  MacDougall  v.  Gardiner,  Law 
Rep.  20  Eq.  Cas.  383.  An  action  at 
law  can  not  be  maintained  by  a  stock- 
holder against  a  director  for  losses  oc- 
casioned by  default  of  the  latter: 
Greaves  v.  Gouge,  supra;  Qraig  v. 
Gregg,  83  Penn.  St.  19. 

3  New  York  &  New  Haven  R.  R.  Co. 
V.  Schuyler,  Cross  and  others,  17  N. 
Y.  (3  Smith),  592;  Robinson  v.  Smith, 
3  Paige,  222. 

*  Bedford  R.  R.  Co.  v.  Bowser,  48 
Penn.  St.  (12  Wright),  29,  37. 

'  Bedford  R.  R.  Co.  v.  Bowser,  48 
Penn.  St.  29,  37.  And  see  Burke  v. 
Smith,  16  Wall.  390;  Penobscot  & 
Ken.  R.  R.  Co.  v.  Dunn,  39  Me.  587. 

« Bedford  R.  R.  Co.  v.  Bowser,  48 
Penn.  St.  (12  Wright),  29,  37.  And  so 
directors  are  liable  for  false  statements 
made  to  third  parties  as  to  the  condi- 
tion of  the  corporation:  Teague ». 
Irwin,  127  Mass.  217;  Morgan  v. 
Skiddy,  36  N.  Y.  Superior,  152,  62  N. 
Y.  319;  Vreeland  v.  N.  J.  Stone  Co., 
2  Stew.  (N.  J.),  188;  Swift  v.  Winteiv 
botham.  Law  Rep.  8  Q.  B.  244;  Ross  v. 
Est.  Inv.  Co.,  Law  Rep.  3  Eq.  Cas. 
122;  Kent  r.  Freehold  L.  &  B.  Co., 
Law  Rep.  4  Eq.  Cas.  588;  Hill  v.  Lane, 
Law  Rep.  11  Eq.  Cas.  215.  See  Houlds 
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But  although  the  office  of  director  in  a  railroad  corporation  is 
a  trust,  yet  it  is  not  a  direct  nor  a  continuous  trust.'  It  is  limit- 
ed in  its  duration,  and  ceases  with  the  expiration  of  the  director's 
term  of  service."  Thus,  where  the  tenure  of  the  office  out  of 
which  the  trust  emanates  is  limited  as  to  time,  so  is  the  trust 
that  is  devolved  upon  the  incumbent  of  the  office.'  When 
the  director  goes  out  of  office  lie  ceases  to  be  a  trustee; 
and  being  no  longer  a  trustee,  there  is  then  no  continuing  trust, 
either  as  respects  tlie  creditors  or  the  stockholders  of  the  com- 
pany.* If  he  be  re-elected  and  assumes  the  office  again,  then  it 
is  tlie  beginning  of  a  new  trust,  aud  not  a  continuation  of  the 
old  or  former  one.  The  office  is  then  held  solely  by  virtue  of  the 
new  appointment."  It  is  not  such  a  trust,  therefore,  as  is 
affected  by  the  statute  of  limitatrons;  for  when  the  trust  ceases, 
tlie  statute  of  limitation  then  commences  to  run  as  to  any  lia- 
bility growing  out  of  the  trust  during  its  continuance.'  Jt  may 
in  such  case  be  successfully  pleaded  at  law;  and  where  the  law 
applies  it,  so  does  the  chancellor  in  equitable  cases,  by  analogy 
to  the  legal  effect.' 

Although  the  character  of  bondholder  be  added  to  that 
of  their  fiduciary  relation  of  trustee,  growing  out  of  their 
office  as  directors,  yet  they  may  not  take  advantage  of  their 
position  as  creditors  to  foreclose  and  sell  the  road,  or  property 
thereof,  in  satisfaction  of  their  own  demands,  to  the  exclusion  of 
other  bondholders,  and  under  such  foreclosure  sale  buy  in  and 
own  the  road  in  consideration  of  their  own  claim,  to  the  exclu- 
sion of  the  other  holders  of  bonds;  for  they,  though  not  copartners 
in  the  technical  sense  of  the  term,  have  in  equity  such  a  commu- 
nity of  interest  as  will  not  allow  the  property  or  fund  to  be  seized 
upon   and   appropriated  by  one  or  more,  to  the  exclusion  of 

worth  V.  Glasgow  Bank,  Law  Rep.  5  Bridges,  7  B.  Mon.  556,  559,  560. 

App.  Cas.  317;  Henderson  v.  Lacon,  '  Lexington  &  Ohio  R.   R.  Co.  ». 

Law  Rep.  5  Eq.  Cas.  249.    But  the  li-  Bridges,  supra. 

ability  is  limited  to  those  directly  deal-  *  Lexington  &  Ohio  R.   R.  Co.  v. 

ing  with  the  directors,  and  does  not  Bridges,  7  B.  Mon.  556,  559,  560. 

extend  to  third  parties  relying  on  the  'Lexington  &  Ohio  R.   R.   Co.  v. 

statements:  Peekt).  Gurney,  Law  Rep.  Bridges,  7  B.  Mod.  556,  559,  560. 

6H.  L.  377.  "Lexington  &  Ohio  R.  R.  Co.  v. 

'Lexington  &  Ohio  R.   R.  Co.  v.  Bridges,  supra. 

Bridges,  7  B.  Mon.  556,  559,  560.  'Lexington  &  Ohio  R.  E.  Co.  v. 

2  Lexington  &  Ohio  R.  R.  Co.  v.  Bridges,  ."upra. 
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others,  even,  if  the  fiduciary  relation  of  director  did  not  exist/ 
So  in  Oregon  and  North  Carolina,  it  is  held  that  the  president 
and  directors,  being  trustees,  are  bound  to  act  for  the  interest  of 
the  corporation,  and  may  not  make  a  benefit  to  themselves 
about  the  interests  and  aflFairs  of  the  corporation  and  against  the 
interest  thereof." 

They  can  not  buy  in,  or  participate  in  the  purchase  of,  claims 
against  the  company  for  their  own  benefit,  or  for  the  benefit  of  oth- 
ers, nor  contract  for  an  interest  in  any  such  claim.  Any  benefits 
thus  acquired  inure  to  the  advantage  of  the  company,  if  the 
rights  of  the  company  in.  that  respect  be  enforced.'  And  they 
fcan  not  contract  to  bestow  peculiar  privileges,  as  the  payment  of 
specified  dividends,  on  certain  of  the  stockholders,  as  those  hold- 
ing preferred  stock.*  They  are  trustees  for  all  the  stockholders, 
and  can  not  act  in  the  interest  of  any  one  or  more  of  them.' 

At  common  law,  trustees  are  not  entitled  to  compensation 
without  an  express  agreement  for  the  same,  and  thei-efore  can 
not  recover  for  their  services  on  a  quantum  meruit'  Railroad 
directors  are  trustees,  and  therefore  at  common  law,  and  aside 
from  express  contract  for  pay,  can  not  recover  for  their  services 

'  Driuy    V.  Cross,   7    Wall.   299;  Such  contracts  are  void  as  against 
Jackson  v.  Ludeling,   21  Wall.  616;  public   policy.    Railroads  are   so  far 
European  &  N.  Am.  R.  R.  Co.  «.  Poor,  public  in  Oregon  that  the  public  have 
59  Maine,  277,   279;    Cook  v  Berlin  a  rightful  interest  in  their  proper  lo- 
Woolen  Mill  Co.,  43  Wis.  433;  Cum-  cation,  so  that  a  contract  with  an  oflS- 
berland  C.  &  I.  Co.  v.  Parish,  supra.  cer  making  the  location,  to  influence 
But  a  director  may  buy  the  bonds  of  the  same  for  a  benefit  to  himself,  ia 
the  corporation:  Harts  «.  Brown,  77  void:   HoUaday  v.  Davis,  and  Holla- 
Ill.  226.    Or  lend  money  to  the  ccr-  day  v.  Patterson,  supra. 
poration:  Idem;  Merrick  v.  Peru  Coal  ^Ihid;  Brewster  v.  Stratman,  4  Mo. 
Co.,  61    111.  472;   Darst   v.  Gale,  83  App.  41;  Ryan  «.  Leavenworth,  A.  & 
III.   136;   Twin-Lick  Oil  Co.  v.  Mai>  N.  W.  R.  R.  Co.,  21  Kans.  398. 
bury,   91   U.   S.   587;    Hotel    Co.   v.  *  Chase  v.  Vanderbilt,  62  N.  Y.  307; 
Wade,  97  U.  S.  13;  Bradlyw.  Wil-  12  Am.  Ry.  Rep.  141. 
liams,  3  Hughes,  26.  °  Chase  v.  Vanderbilt. 

2  McDonald  v.  Haughton,  70  N.  '  Cheeney  v.  Lafayette,  Blooming- 
Car.  393;  HoUaday  v.  Davis,  5  Oregon,  ton  &  Miss.  R.  R.  Co.,  68  111.  570;  S. 
40;  HoUaday  v.  Patterson,  5  Oregon,  C,  87  111.  446;  lUinois  Linen  Co.  c 
177;  Brewster  D.  Stratman,  4  Mo.  App.  '  Hough,  91  111.63;  Jackson  «.  N.  Y. 
41;  Ryan  v.  Leavenworth,  A.  &  N.W.  Cent.  R.  R.  Co.,  2  Thomp.  &  C.  653; 
R.  R.  Co.,  21  Kans.  365.  But  see  Bailey  v.  Buffalo  C.  R.  R.  Co.,  14 
Merrick  v.  Peru  Coal  Co.,  61  111.  472;  Hun,  483. 
Biadly  v.  Williams,    3   Hughes,    26. 
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rendered  as  directors  to  the  company.'  To  entitle  tliem  to  com- 
pensation tliere  must  be  some  statute  law,  or  by-law  or  resolu- 
tion of  the  corporation,  fixing  the  same,  and  it  must  be  fixed 
before  the  service  is  rendered.'  But  if  services  outside  of  their 
trust  relations  be  rendered  for  the  company,  the  law  implies  a 
promise  to  pay  a  fair  compensation.' 

12.  Fraudulent  acta  of,  as  such. — Contracts  made  by  the  di- 
rectors for  the  time  being,  for  the  transfer  of  the  management 
of  the  corporate  afiairs  to  another  corporation,  if  made  with  in- 
tent to  prevent  an  incoming  or  succeeding  board  of  directors  from 
exercising  their  otherwise  rightful  control  over  the  corporate 
affairs,  and  for  such  intent  only,  are  ultra  vires  and  void,  and 
will  so  be  treated  in  equity.* 

But  a  contract  between  two  corporations,  made  by  their  re- 
spective boards  of  directors,  does  not  become  voidable  by  one  of 
the  corporations  from  the  fact  that  a  minority  of  its  board  are 
also  directors  of  the  other  company.'  And  a  delay  in  exercising 
the  right  to  avoid  such  a  contract  will  operate  as  a  waiver.'  But 
the  fraudulent  acts  of  directors  can  not  be  otherwise  waived 
without  the  consent  of  all  the  stockholders.'' 

13.  Compensation  of  directors. — Directors  of  a  railroad  cor- 
poration are  not  entitled  to  compensation  at  the  common  law, 
for  their  services  as  such.  Like  other  trustees,  they  must  look 
either  to  a  statute  authority  or  to  a  contract  for  a  right  to  have 

'  Cheeney ».  Lafayette,  Bloomington  Reps.  164;  Bliss  ».  Matteson,  45  U. 

&  Miss.  R.  R.  Co.,  68  lU.  570;  S.  C,  Y.  22. 
87  111.  446.  '  Wallace  v.  Long  Island  R.  R.  Co., 

"  Cheeney  v.  Lafayette,  Blooming-  12  Hun,  460;  United  States  Rolling 

ton  &  Miss.  R.  R.  Co.,  68  111.  570;  S.  Stock  Co.  v.  Atlantic  &  Great  West- 

C,  87  lU.  446;  Holder  v.  Lafayette,  em  R.  R.  Co.,  34  Ohio  St.  450, 21  Am. 

B.  &  M.  R.  R.  Co.,  71  111.  106;  Loan  Ry.  Rep.  3.  But  see  Gilman,  Clinton 
Assn.  V.  Stonemetz,  29  Penn.  St.  534;  &  Springfield  R.  R.  Co.  •».  Kelly,  77 
New  York  &  New  Haven  R.  R.  Co.  v.  III.  426. 

Ketchum,  27  Conn.  170;    Maux  Ferry  «U.  S.  R.  S.  Co.  v.  A.  &  G.  W.  R. 

Road  Co.  V.  Branegan,  40  Ind.  361.  R.  Co.,  supra. 

'Cheeney  v.   Lafayette,  Blooming-  'Hazard  v.  Durant,  11  R.  I.   195; 

ton  &  Miss.  R.  R.  Co.,  68  111.  570;  S.  Thomas  v.  Brownville,  Tt.  K.  &.  P. 

C,  87  111.446;  N.  Y.  &  N.  H.  R.  R.  R.  R.  Co.,  2  Fed.  Repr.  877  (U.  S. 
Co.  V.  Ketchum,  supra;  Hall  v.  Vt.  Cir.  Ct.,  Dist.  Neb.,  May,  1880): 
&  Mass.  R.  R.  Co.,  28  Vt.  401.  Paine  v.  Lake  Erie  &  L.  R.  R.  Co., 

*  Northern  R.  R.  Co.  v.  Concord  R.      81  Ind.  283. 
R.,  SON.  H.  166;  S.  C.  1.  Am.  R.  R. 
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pay  for  their  services.'  In  the  case  here  cited  from  62  111.,  the 
Supreme  Court,  "Walkee,  J.,  say:  "As 'the  law  does  not  im- 
ply a  promise  on  the  part  of  railway  companies  to  pay  their  di- 
rectors for  services  as  such,  it  should  appear  that  a  by-law  or  a 
resolution  of  the  board  had  been  adopted  to  compensate  them 
for  services,  before  a  director  can  recover.  This  seems  to  be  the 
rule  deducible  from  the  current  of  American  authorities  *  * 
and  we  are  disposed  to  follow  the  rule."  " 

But  for  services  rendered  by  a  director  after  organization  of 
the  company,  and  of  a  nature  other  than  such  as  are  involved  in 
'his  duty  as  such,  a  director  is  entitled  to  pay,  and  if  no  price  be 
fixed,  he  may  recover  on  a  quantum  meruit^  In  this  respect 
his  right  to  recover  is  in  no  respect  diflferent  from  that  of  a  third 
person  rendering  service  to  the  company.  His  directorship  has 
nothing  to  do  with  it;  he  recovers  for  an  independent  service. 

14.  Power  to  make  by-laws. — Ordinarily  the  directors  have 
DO  power  to  make  by-laws;  such  power,  in  the  absence  of  a  stat- 
ute or  usage  to  the  contrary,  is  in  the  stockholders;  *  and  though 
directors  be  authorized  by  the  charter  or  action  of  the  stock- 
holders to  make  by-laws,  yet  they  can  not  make  one  amendatory 
of  a  by-law  of  the  company,  adopted  by  the  corporators,  which 
limits  their  own  powers,  so  that  by  such  amendment  their 
powers,  so  limited,  are  enlarged.' 

'  American  Cent.  R.  E.  Co.  v.  MUes,  Levisee  v-  Shreveport  City  Ry.  Co.,  27 

52  111.   174;    Rockford,  Rock  Isld.  &  La.  Ann.   641.    See    Commonwealth 

St.  Louis  R.  R.  Co.  v.  Sage,  65  lU.  328;  Ins,  Co.  v.  Crane,  6  Met.  64. 

Cheeney   ».   Lafayette,    Bloomington  '  Rockford,  Rock  Island  &  St.  Louis 

&  Miss.  R.  R.  Co.,  68  111.  570;  Lafay-  R.  R.  Co.  v.  Sage,  65  111.  328,  332; 

ette,  Bloomington  &  Miss.  Ry.  Co.  L.,  B.  &  M.  Ry.  Co.  v.  Cheeney,  supra; 

V.  Cheeney,  87  111.  446,  19  Am.  Ry.  Henry  v.  Rutland  &  Burlington  R.  R. 

Rep.  103;  Hall  v.  Vermont*  Maasa-  Co.,  27  Vt.  435;  Hodges  v.  Rutland  & 

chusetts  R.  R.  Co.,28Vt.  401;    Bai>  Burlington    R.   R.  Co.,   29  Vt.   220; 

stow  V.  City  R.  R.  Co.,  42  Cal.  465.  Shackelford  v.  New  Orleans,  Jackson 

2  American  Cent.  R.  R.  Co.  v.  Miles,  &  Great  Northern  R.  R.  Co.,  37  Miss. 

52  111.   174,   179;  Ills.   Linen  Co.  v.  202;  Rogers  v.  Hastings  &  Dakota  Ry. 

Hough,  91  ni.  63.    See  Bailey  v.  Buf-  Co.,  22  Minn.  25,  19  Am.  Ry.   Rep. 

falo  C.  R.  R.  Co.,  14  Hun,  483.     This  412  ;    Santa  Clara   Mining  Assn.   v. 

rule  applies  also  to  a  president  chosen  Meredith,  49  Md.  389.    And  see  Levi- 

from  among  the  directors:  Merrick  v.  see  v.  S.  C.  Ry.  Co.,  supra. 

Peru  Coal  Co.,  61  lU.  472;  Gridley®.  *  Morton  Gravel  Road  Co.  v.  Wy- 

Lafayette,  Bloomington  &  Miss.  R.  R.  song,  51  Ind.  4. 

Co.,  71  m.  200;  Kilpatrick  v.  Penrose  'Stevens  v.  Davison,  18  Gratt.  819. 
Ferry  Bridge  Co.,  49  Penn.  St.  118; 
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15.  Less  than  a  majority  can  not  act. — A  majority  of  the  di- 
rectors are  necessary  to  a  quorum  for  transaction  of  business. 
A  minority  thereof  can  not  act;'  their  acts  are  void,  unless 
there  be  a  provision  to  the  contrary  in  the  charter,  or  in  the  gen- 
eral law  under  which  the  organization  is  gotten  up,  if  it  be  under 
a  general  incorporation  law.' 

Where  the  charter  of  a  railroad  company  provided  that  the 
directors  should  consist  of  nine  persons,  including  the  president, 
and  empowered  "  the  president  and  directors  or  a  majority  of 
them  "  to  borrow  money,  etc.,  and  by  amendment  two  more  di- 
rectors were  added,  and  it  was  provided  that  six  directors,  includ- 
ing the  president,  should  constitute  a  quorum,  it  was  held  that, 
construing  the  charter  and  amendment  together,  the  evident 
purpose  of  the  legislature  appeared  to  be,  in  using  the  words 
"including  the  president  "in  the  amendment,  to  indicate  that 
the  president,  when  present,  should  be  considered  one  of  the  six 
directors,  and  not  to  make  him  an  integral  part  of  the  corpora- 
tion, without  whose  presence  the  other  directors  could  not  trans- 
act any  business.' 

16.  Their  powers  are  collective  only. — The  powers  and  du- 
ties of  railroad  or  other  corporation  directors  are  collective,  and 
not  individual.  They  can  only  be  exercised  and  discharged  in 
their  authorized  meetings,  and  in  their  collective  capacity,  and 
are  of  no  validity  when  exercised  or  performed  by  a  member  or 
members  thereof  in  an  individual  capacity,  unless  such  action  be 
expressly  authorized  by  the  charter.' 

Nor  are  they  under  any  obligation  to  serve  the  company,  any- 
where or  in  any  respect,  except  in  connection  with  their  fellows 
in  directory  meetings,  oi*  to  do  or  perform  any  special  service 
in  their  individual  capacity;  and  they  are,  if  employed  by  the 
company  in  any  such  special  service,  entitled  to  compensation 
therefor,  as  other  individuals  would  be  for  like.service,  whether 

•  Price  V.  The  Grand  Bapids  &  Indi-  '  Meyer  v.  Johnston,  53  Ala.  237,  15 

ana  E.  R.  Co.,  13  Ind.  58;  Cowley  v.  Am.  Ry.  Rep.  467. 

Same,  13  Ind.  61;  Hamilton  v.  Same,  *  Schackelford  v.  N.  Orleans,  Jack- 

13  Ind.  347;  Craig  v.  First  Presb.  Ch.,  son  and  Great  Northern  R.  R.  Co., 

88  Penn.  St.  42;  People  v.  Twaddell,  37  Miss.  202.    See  Bank  of  Middle- 

18  Hun,  427.  bury  v.  Rutland  &  Washington  R.  R. 

^  Price  V.  The  Grand  Rapids  &  Indi-  Co.,  30  Vt.  159;  Foot  v.  Rutland  & 
ana  R.  R;  Co.,  13  Ind.  58;  Cowley  v.  Whitehall  R.  R.  Co.,  32  Vt.  633;  Brad- 
Same,  13  Ind.  61.  street  ».  Bank  of  Royalton,  42  Vt.  128. 
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expressly  agreed  upon  or  not.'  And  so  if  a  superintendent  of  a 
railroad  render  service  in  his  capacity  of  superintendent,  without 
a  fixed  compensation  agreed  upon,  or  defined  by  the  by-laws  or 
charter,  he  is  not  thereby  deprived  of  pay  for  his  services,  by 
reason  of  the  amount  thereof  not  having  been  agreed  upon  or 
defined;  but  is,  in  such  case,  entitled  to  a  quomtum  -meruit,  or 
as  much  as  his  services  in  that  respect  are  shown,  to  have  been 
worth,  or  as  is  reasonable  and  just  for  performance  of  like 
service.' 

17.  Quo  warranto  against  directors. — In  a  quo  warranto  pro- 
ceeding against  directors  of  a  railroad  corporation,  the  only  office 
of  the  proceeding,  if  sustained,  is  the  ouster  of  the  incumbents; 
it  can  not  go  to  the  extent  of  inducting  others  into  their  place, 
unless  by  force  of  some  statutory  authority  so  to  do.  The  effect 
is  to  vacate  the  oflBces  or  trusts,  and  thereby  make  way  for  an- 
other election.'  Nor  will  the  resignation  of  the  incumbents, 
made  after  the  inception  of  the  proceedings,  evade  the  force 
thereof;  their  successors  will  be  treated  as  standing  in  their 
shoes  for  the  unexpired  term,  and  will  be  bound  by  the  judgment.* 

'  Shackelford  v.  N.  Orleans,  Jackson  McDaniel  and  others,  22  Ohio  St.  354; 

&  Great  Northern  R.  R.  Co.,  37  Miss.  Miller  v.  State,  15  Wall.  478;  Hoppin 

202.  ».  Buffum,  9  R.  I.  513;  State  ».  New 

'  Bee  V.  The  San  Francisco  &  Hum-  Orleans,  Jackson  &  G.  N.   R.  R.  Co., 

boldt  Bay  R.  R.  Co.,  46  Cal.  248.  See  20  La.  Ann.  489;  People  v.  Albany  & 

Rogers  ».  Hastings  &  Dakota  Ry.  Co.,  Susq.  R.  R.  Co.,  1  Lans.  308;  S.  C.  55 

22  Minn.  25;  S.  C.  19  Am.  Ry.  Rep.  Barb.  344;  State  v.  Smith,  48  Vt.  266; 

412;  Bank  of  M.  v.  R.  &  W.  R.  R.  Owen  v.  Whitaker,  5  C.  E.  Green,  122. 

Co.,    supra;  Foot   v.   Same,  supra;  *The  State,  <'a:  reZ.,  Atty.  Genl.,  ». 

Bradstreet  v.  Bank  of  R.,  supra.  McDaniel  and  others,  22  Ohio  St.  354, 

'The  State,  ex  rel.  Atty.  Genl.,  v.  368,  369.               | 

15 
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BY-LAWS,  RULES  AND  REGULATIONS.  , 

Section.    I  Section. 

By-laws 1   |   Rules  and  Regulations         .        .      2 

1.  By-laws. — Private  corporations  aggregate  have  an  implied 
right  and  power,  incident  to  their  corporate  character,  to  uialie 
by-laws  not  inconsistent  with  the  constitution  and  laws  of  the 
land,  for  the  government  of  themselves  as  corporators,  and  their 
officers  and  agents.*  And  ,  though ,  it  is  said  they  must  he 
reasonable,"  yet  they  are  deemed, so  if  not  in  violation  of,  or  in- 
consistent with,  the  law.'  "Whether  they  be  thus  reasonable  and 
'in  accord  with  the  law  of  the,  land,  and  also  the  question. of  thei^ 
force  and  validity,  is  matter  of  law  for  the  court,  and  not  the 
jury,  to  decide.* 

These  by-laws  of  private  corporations  are  riot  of  a  public 
.'nature,  but  are  obligatory  only  upon  the  corporate  body,  its  cof- 
^porators  and  agents.  They  do  not  affect  others,  or  the  public  in 
general.  They  may  be  made  by  the  corporators  or  by  the  board 
of  directors,  as  may  by  the  law  of  the  cliarter  be  presci-ibed.  If 
there  be  no  provision  on  the  subject,  then  the  stockholdere  may 
prescribe  a  rule  by  which  by-lSws  may  be  made  by  the  board 
,of  directors,  or  may,  in  regular  meeting,  make,  by-laws  them- 
selves.' •      .  .• 

Such  by-laws  are  not  what  are  generally  meant  by , the  terms 
rules  and  regulations.  The  latter  are  for  the  direction  and  gov- 
ernment of  the  employes  and  servants  practically  conducting 
the  business  of,  or  engaged  in  operating,  the  road,  and  for  pas- 
sengers and  others  of  the  public  transacting  business  with  the 
company.'    They  will  be  considered  under  the  next  liead. 

1  State  V.    Overton,    4    Zabr.  435;      441,  442. 

Stevens  v.  Davison,  18  Gratt.  819.  <The  State  v.  Overton,  4  Zabr.  435, 

2  Kent  v.  Quicksilver  Mining  Co.,  78      440. 

N.  Y.  159.  5  state    v.    Overton,    4  Zabr.  435. 

"The  State  O.Overton,  4  Zabr.  435,  « State    v.    Overton,    4  Zabr.  435. 
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The  by-laws  of  a  corporation  are  not  evidence  for  it  against 
strangers  who  deal  with  it,  unless  such  by-laws  are  brought  home 
to  their  knowledge,  and  are  assented  to  by  them.' 

2.  Rules  and  regulations. — As  private  corporations  aggregate? 
railroad  companies  have  the  implied  authority,  as  incident  to 
their  corporate  character  and  purposes,  to  make  and  enforce  all 
i-easonable  rules  and  regulations  for  the  transaction  and  conduct- 
ing of  their  business,  which  in  their  judgment  may  be  necessary 
tor  the  successful,  convenient,  and  safe-conduct  thereof."  Their 
business  implies  a  degree  of  authority  almost  absolute  in  the 
management,  conducting  and  controlling  their  trains  and  the 
persons  thereon,  as  necessary  for  their  common  safety,  and  to 
protect  themselves  from  imposition  and  wrong;' 

Among  these  matters  of  control  are  the  manner,  terms  and 
time  of  passengers  entering  upon  the  Cars;  the  conditions  of 
good  conduct  upon  which  they  may  remain  and  be  carried 
thereon;  the  manner  and  place  of  procuring  tickets,  and  of  pay- 
ing fare;  the  evidences  thereof  required  to  be  shown  to  the 
conductors  in  charge  of  trains;  that  passengers  be  seated  in  the 
cars,  and  abstain  from  all  boisterous  and  disorderly  conduct,  and 
from  all  acts  which  may  obstruct  the  conductors,  and  persons  in 
charge  of  trains,  in  the  discharge  of  their  respective  duties.* 

And  so,  too,  like  reasonable  rules  may  be  made  as  to  the  re^ 
ception,  carriage  and  delivery  of  freights.  Such  rules  and  regu,- 
lations  passengers,  and  shippers  are  to  conform  to.'  "  Their  rea- 
sonableness is  a  question  of  law  for  the  court  to  decide.' 

'  Simth  V.  North  Carolina  R.  R.  Co.,  Miss.  374. 

68  N.  C.  107.              '  ■    'Hibbard  v.  The  New  York  &  Erie 

siHibbard  ».New  York&Erie  R.  R.  R.  R.  Co.,  15  N.  Y.  455. 

Co.,  15  N.  Y.  455;  Crocker  v. 'Sew  *Hibbard d. New  York&Erie  R.  R. 

London,  'Willimantio  &  Palmer  R.  R.  ~Co.,  15  N.  Y.  455,  and  cases  under 

Co.,  24  Conn.  249;  Cleveland,  Colum-  this  head  above  cited, 

bus  &  Cin.  R.  R.  Co.  v.  Bartram,  11  *  Southern  R.  R.  Co.  v.  Kendriek,  40 

Ohio    St.    457;    Pittsburg    &    Con-  Miss.  374. 

nellsville  R.  R.   Co.  e.  McClurg,  56  «IU.  Cent.  R.  R.  Co ».  Whittemore, 

Penn.  St.  294;  Com.  v.  Power,  7  Met.  43  III.  420;  Tracy  «.-New  York  &  Har- 

596;  Stephen  v.  Smith,  29  Vt.  160;  lem  R.  R.  Co.,  9  Bosw.  (N.  Y;),  396. 
Southern  R.  R.  Co.  v.  Kendriek,  40. 
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1.  Power  to  contract. — By  the  weight  of  modern  authority, 
a  railroad  corporation,  independent  of  any  express  authority  in 
its  charter  so  to  do,  may,  as  incident  to  its  creation  and  exist- 
ence, and  as  a  necessity  growing  out  of  the  purposes  of  its  organ- 
ization, contract  generally  in  the  necessary  course  of  its  legiti- 
mate business,  expressly  or  by  implication,  and  witli  or  without 
seal,  in  all  the  ordinary  ways  of  contracting,  unless  prohibited 
or  restricted  in  such  right  by  some  express  provision  of  law.' 


'Fiye  r.  Tucker  and  others,  24  111. 
180;  Racine  &  Miss.  R.  R.  Co.  v. 
The  Farmers'  Loan  &  Trust  Co.,  49 
111.  331;  S.  C.  1  With.  Corp.  Cas. 
441;  Chestnut  Hill  Turnpike  Co.  v. 
Ratter,  4  Sergt.  &  Rawle,  16;  Rath- 
bone  V.  The  Tioga  Nav.  Co.,  2  Watts 
&  Sergt.  74;  Phila.  &  West  Chester 
R.  R.  Co.  V.  Hickman,  28  Penn.  St. 
318;  Chi.,  Rock  Isld.  &  Pacific  R.  R. 
Co.  V.  Howard  and  others,  7  Wall.  392; 
Mobile*  Cedar  Point  R.  R.  Co.  v.  Tal- 
man  &  Ralston,  15  Ala.  472;  Pixley». 
Western  Pac.  R.  R.  Co.,  33  Cal.  183 
(and  in  this  last  case  it  is  ruled,  that  a 
Jaw  requiring  contracts  of  a  corpora- 
tion to  be  in  writing,  means  executory 
contracts  only;  and  see  Foulke  v.  San 

(2 


Diego  &  Gila  Southern  Pacific  R.  E. 
Co.,  51  Cal.  365,  11  Am.  Ry.  Rep. 
494);  Hamilton  v.  Newcastle  &  Dan- 
ville R.  R.  Co.,  9  Ind.  (Tanner),  359; 
New  Albany  &  Salem  R.  R.  Co.  v. 
Haskell,  11  Ind.  (Tanner),  301;  Boyce 
V.  Trustees  etc.,  46  Md.  359;  Diet- 
rich V.  Madison  Relief  Assn.,  45 
Wis.  79;  New  Orleans,  Fla.  &  H.  St. 
Co.  V.  Ocean  D.  D.  Co.,  28  La.  Ann. 
173;  Franklin  Co.  v.  Lewiston  Sav. 
Bk.,  68  Me.  43.  In  the  case  of  Ham- 
ilton V.  N.  &  D.  R.  R.  Co.,  above 
cited,  the  note  in  question  was  exe- 
"cuted  by  the  president,  but  it  pur- 
ported in  the  body  to  be  the  act  of 
the  corporation.  It  bound  the  com- 
pany. 
28) 
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Such  corporations,  and  other  private  corporations,  may  borrow 
money,  and  may  become  parties  to  negotiable  paper,  in  the  trans- 
action of  their  legitimate  business,  unless  expressly  prohibited 
by  law;  and  when  they  have  done  so,  the  presumption  is 
that  the  same  was  done  in  the  regular  course  of  their  authorized 
business.' 

They  may  also  issue  bonds,  to  carry  into  eflfect  the  object  of 
their  organization;  may  receive  bonds  of  counties  in  aid  of  their 
enterprise,  as  payment  for  stock  subscribed ;  and,  as  a  consequence, 
when  so  received  may  guarantee  payment  thereof  in  putting  them 
upon  the  market." 

After  a  railroad  corporation  has  been  duly  organized  accordirig 
to  law,  it  may  then  make  contracts  varying  the  terms  of  sub- 
scription to  its  capital  stock,  and  may  receive  conditional  sub- 
scriptions; *  and  also  subscriptions  payable  in  laborer  materials; 
or  in  damages  for  right  of  way,  which  it  may  be  liable  to  paj'; 
or  in  any  other  liability  devolving  on  the  company;  or  in  serv- 
ices, or  other  valuable  thing  which  it  becomes  necessary  for  the 
company  to  have;  *  provided  the  same  be  done  in  good  faith, 
with  a  view  to  the  interest  of  the  corporation.' 


'White  "Water  Valley  Canal  Com- 
pany a.Vallette,  21  How.  424;  Chicago, 
Rock  Island  &  Pacific  B.  R.  Co.  v. 
Howard  and  others,  7  Wall.  392; 
S.  C.  1  With.  Am.  Corp.  Cas.l;  Frye 
V.  Tucker,  24  111.  180;  Wood  v. 
Whelen,  93  111.  153;  Kent  v.  Quick- 
silver Mining  Co.,  78  N.  Y.  159;  Ala. 
Gold  Life  Ins.  Co.  ».  Cent.  A.  &  H. 
Assn.,  54  Ala.  73;  Branch  v.  Atlantic 
&  Gulf  R.  R.  Co.,  3  Woods,  481.  Under 
a  power  to  borrow  money,  a  railroad 
company  can  not  raise  money  by  the 
issue  of  irredeemable  bonds,  entitling 
the  holders  to  a  share  of  the  profits  af- 
ter the  payment  of  dividends  to  the 
stockholders:  Taylor  v.  Phil.  &  Read- 
ing R.  R.  Co.,  and  McCalmone  ». 
Same,  7  Fed.  Kepr.  386;  S.  C.  1  Am. 
and  Eng.  R.  R.  Cas.  616.  Nor  can 
perpetual  bonds  be  issued:    Ibid. 

'  Chicago,  Rock  Island  &  Pacific  R. 
R.  Co.  V.  Howard  and  others,  7  Wall. 
392,  1  Withrow's  Am.  Coi-p.  Cas.  1; 
Kent  V.  Q.  M.  Co.,  supra;  Wood  v. 


Whelen,  supra;  Ala.  G.  L.  Ins.  Co. 
V.  Cent.  A.  &  M.  Assn.,  supra; 
Branch  v.  A.  &  G.  R.  R.  Co.,  supra. 
Contra  in  England,  Bateman  v.  Mid- 
Wales  Ry.  Co.,  Law  Rep.  1  C.  P.  499. 

'  Phila.  &  West  Chester  R.  R.  Co.  v. 
Hickman,  28  Penn.  St.  (4  Casey),  318. 
And  as  an  incident  to  the  power  to 
conduct  the  business  of  the  company, 
the  corporation  has  authority  to  com- 
promise law-suits  and  disputes:  lb. 
328. 

*  Phila.  &  West  Chester  R.  R.  Co.  v. 
Hickman,  supra;  Ridgefield  &  N.  Y. 
R.  R.  Co.  V.  Brush,  43  Conn.  86;  As- 
huelot  Boot  and  Shoe  Co.  v.  Hoit,  66 
N.  H.  548;  Currier  v.  Le.banon  Slate 
Co.,  56  N.  H.  262;  Osgood  v.  King,  42 
la.  478;  In  re  Mercantile  Trading  Co., 
L.  R.  11  Eq.  Cas.  131;  In  re  Baglan 
Hall  ColUery  Co.,  L.  R.  5  Ch.  App. 
346;  Spargo's  Case,  L.  R.  8Ch.  App. 
407;  In,  re  Limehouse  Works  Co., 
L.  R.  17  Eq.  Cas.  169. 

sBoyntont).  Hatch,  47  N.  Y.  225; 
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Power  granted  to  a  corporation  by  a  special  charter,  to  bor- 
row money  "  on  such  terms  as  might  bo  agreed  upon  by  the  par- 
ties," is  construed  to  enable  the  company  to  agree  to  pay  any 
rate  of  interest  for  procurement  of  the  loan  which  it  shall  in  its 
discretion  contract  to,  within  the  limits  of  the, general  rate  of 
interest  established  by  law.' 

A  contract  between  an  elevator  and  a  railway  company,  that 
the  former  shall  have  the  handling  of  certain  grain  necessary  to 
be  re-shipped,  does  not  cease  to  be  binding  upon  the  making  of 
a  public  improvement  obviating  the  necessity  of  such  re-sliip- 
raent'  Contracts  valid  when  made,  continue  valid,  notwith- 
standing a  change  in  the  conditions  of  business  leading  to  thpir 
creation,  and  an  act  of  Congress  authorizing  such  public  im- 
provement, will  not  be  construed  to  impair  their  obligation.' 

In  reference  to  the  making  of  promissory  notes  or  other  ne-, 
gotiable  instruments  by  a  railroad  corporation,  the  Supreme 
Court  of  Indiana  hold,  that  if  the  company  have  the  general  power 
so  to  make  moneyed  liabilities,  but  abuse  that  power  in  a. particular 
instance,  the  instrument  will  be  binding  in  the  hands  of  a  bona. 
fide  holder;*  but  that  if  there  is  a  total  absence  of  power — that, 
if  the  corporate  powers  of  the  company  clearly  are  short  of  the 
privilege  of  making  such  instruments— they  would  not  only  be 
void  ai  initio,  but  also  in  the  hands  of  subsequent  holders,  if 
indeed  there  can  be  any  hona  fide  holders  of  paper  made  under 
such  circumstances.' 

,  2.  Implied  contract,  arising  out  of  conditions. — The  accept- 
ance of  a  deed  by  the  company  containing  conditions  to  be  ob- 
served by  them,  amounts  to  an  implied  contract  to  fulfill  the 
same,  and  therefore  the  conditions  will  be  enforced  as  obligatory 
upon  the  company."  A  condition  in  a  conveyance  to  a  railroad 
company  of  lands  for  right  of  way,  "providing    the  same  does 

Schenck  ».   Andrews,   57  N.  T.  133;  burgh  &  Cleveland  R.  R.  Co.,  11  Ind. 

Van  Cott  ».  Van  Brunt,  2  Abb.  N.  C.  104. 

283;  Osgood  V.  King,  supra;  Sawyer  »  Smead  v.  The  Indianapolis,  Pitts- 

V.  Hoag,  17  Wall.  610;  Phil.   &  West  burgh  &  Cleveland  R.  R.  Co. ,  11  Ind. 

Chester  R.  R.  Co.  v.  Hickman,  supra.  104. 

>  Mon-ison  v.  The  Eaton  &  Hamil-  "  Rathbone  v.    Tioga  Nav.   Co.,  2 

ton  R.  R.  Co.,  14  Ind.  110.  Watts   &    Sergt.    74;  Inhabitants   of 

.2  Railroad    Co.    i>.    Richmond,   19  Cambridge     &    Somerville    v.    The 

Wall.  584,  7  Am.  Ry.  Rep.  235.  Charlestown  Branch  R.  R.  Co.,  7  Met. 

*  Smead  v.  The  Indianapolis,  Pitts- 
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not  interfere  with  buildin^s,"^  and  declaring' that  in  case-  of: 
guch  interierence  all  damages,  so  far  as  relates  to  the  buildings, 
shall  be  paid  for  by  the .  company,  is  obligatory  on  the  com-j 
pany;  and  though  their  right  to  the  granted  premises  is  not 
dependent  on  observance  of  the  conditions,  yet  the  company  are 
bound  thereby,  and  may  be  made  to  respond  in  an  action  at  law 
for  damages  occasioned  by  not  performing  their  implied  ob- 
ligation.* 

,  So,  by  accepting  and  acting  under  a  charter  or  franchise  con- 
ferred by  the  1  legislature,  and  containing  conditions  or  obliga-! 
tions  to  be  jjerformed  or  kept  by  the  company,  a  railroad  corpo- 
ration becomes  bound  to  the.  fulfillment  thereof,  to  the  like  ex- 
tent as  if  bound  thereto  by  formal  covenant;  and  in  case  of  re- 
fusal ti)  keep  or  perform  the  same,  a  writ  of  mandamus  yfUl 
be  awarded  to  compel  a  compliance,  if  the  act  to  be  done  is  a 
Buitablfe"  one  for  enforcement  by  momdamus.'  If  the  thing  to 
be  done  be  of  a  character  requiring  a  different  reniedythan  by 
mandam/us,  then  the  remedy  wjU  be  judicially  awarded  on  proper, 
application,  by  whatever  process  is  appropriate.  There  is  no, 
right  without  a  remedy  in  the  law.'  :•    ■ 

Thus,  where  a,  horse  railway  company  accepted  a  legislative 
charter  to  build  and  operate  a  railroad  "  over  and  along  any 
street  or  streets,"  but  "  subject  to  anoh  restrictions  "  as  might  be 
imposed  by  the  city  authorities,  and  a  city  ordinance  was  passed 
regulating  the  manner  of  constructing  and  operating'  the  road, 
and  declaring  that  the  company  should  be  liable  for  dainages  to; 
property  or  persons  occasioned  in  operating  the  road,  it  was 
holden  that  the  accepting  of  the  charter  with  such  provision 
tlierein,  and  the  construction  of  the  road  under  such  charter,, 
amounted  to  an  implied  condition  that  the  company  would  com^ 
mit  no  injury  by  the  construction  arid  maintienance  of  their 
road;  and  that  they  were  under  an  implied  obligation  to  respond 
in  damages  to  all  persons  injured  by  the  construction  and  main- 
tenance of  their  road.  That  "  when  they  adopted  the  conditions 
imposed  by  the  city,  and  the  plans  prescribed  by  the  engineer,'*, 


'Rathbone  v.  Tioaa  Nav.  Co.,   2  '  Eathbone ».  The  Tioga  Navigatioij, 

Watts  &  Sergt.  74.    ~          "'  Co.,  2  Watts  &  Sergt.  74;  The  Alton 

^  Inhabitants  of  Cambridge  ifeSomer-  and  Upper  Alton  Horse  R.  W.  and 

villew.  Charlestown  Branch' R.  R.  Co.>  Carrying  Co.  v.  Deitz,  50  111.  210;  S» 

7  Met.  70,  1  Am.  R.  W.  Cases,  377.  C.  1  Withrow's  Corp.  Gas.  439.    ,     j 


232  THE   LAW   OF   EAILWATS. 

they  made  them  their  own;  and  having  accepted  them,  the  com- 
pany were  responsible  for  damages  occasioned  to  others,  to  the 
same  extent  as  if  carried  out  under  an  engineer  of  their  own.' 

3.  Implied  authority  of  agent  to  contract. — It  is  held,  and  UO 
doubt  correctly  so,  that  if  a  railroad  company,  for  its  own  con- 
venience, voluntarily  place  a  person  or  servant  in  a  situation  of 
apparent  authority,  and  thus  hold  him  out  to  the  public  as  com- 
petent to  contract  for  the  company  in  relation  to  particular  mat- 
ters of  its  business,  that  the  company  is  bound  by  his  contracts 
in  that  respect,  although  they  be  made  in  excess  of  his  author- 
ity; and  this  too,  without  tliere  being  any  design  on  the  part  of 
the  company  to  mislead  or  deceive.  That  when  a  loss  must  be 
suifered,  arising  therefrom,  it  must  be  suffered  by  those  who 
mislead  others  into  such  contracting,  by  holding  out  the  induce- 
ment of  apparent  authority." 

The  president  of  a  railroad  corporation  may,  as  incident  to 
his  office,  make  the  necessary  contracts  for  labor,  and  other  things 
required  for  operating  the  road,  and  give  evidences  of  the 
amount  to  be  paid  for  the  same,  and  thus  charge  the  company;' 
and  whether  the  evidences  given  be  in  the  shape  of  notes  or  other 
writings,  they  will  bo  valid.*  If  ambiguous  on  their  face  as  to 
whether  given  on  account  of,  and  for  charging  the  company,  or 
as  his  individual  matter,  the  same  may  be  explained  by  oral 
evidence.' 

Eailroad  companies  may  be  bound  by  contracts  of  their 
agents,  if  impliedly  acquiesced  in  by  the  president  or  other  su- 
perior officer,  and  may  contract,  by  such  principal  officers 
as  usually  transact  the  business  of  the  company,  for  medical 
services  to  one  who  is  injured  in  their  employment,  and  will  be 
bound  thereby."  But  the  furnishing  medical  aid  in  such  cases 
is  not  such  a  duty  resting  on  the  company,  that  any  person, 
without  authority  therefor,  may  render  the  service  and  compel 

1  Alton  &  Upper  Alton  Horse  E.  W.  *  Richmond,  Fredericksburg  &  Po- 

and  Carrying  Co.  v.  Deitz,  50  111.  210;  tomac  R.  E.  Co.  ».  Snead  &  Smith, 

S.  C.  1  Withrow's  Corp.  Cas.  439.  supra. 

^Deming  v.  Grand  Trunk  R.  W.  « Richmond,  Fredericksburg  &  Po- 

Co.,  48  N.  H.  455.  tomac  E..  E.  Co.  v.  Snead  &  Smith, 

'Eichmond,  Fredericksburg  &  Po-  supra. 
tomac  R.  E.  Co.  v.  Snead  &  Smith,  'Toledo,  Wabash  &  Western  Ey. 
19  Gratt.  354;  Northern  Central  E.  E.  Co.  ».  Eodrigues,  47  111.  188;  Ken- 
Co  V.  Bastian,  15  Md.  494.  nedy  v.  Cotton,  28  Barbour  (N.Y.),  69 
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payment  for  the  same.'  Station  agents  and  conductors  are  not 
authorized,  by  virtue  of  their  official  positions,  to  employ  a 
physician  at  the  expense  of  the  railroad  to  attend  one  of  its 
brakemen  injured  by  its  cars.' 

Where  a  contract  is  made  on  behalf  of  the  railroad  company 
by  an  agent,  and  ratified  by  the  company,  the  fact  that  the  con- 
tract, as  made,  does  not  contain  stipulations  agreed  to  by  the 
agent,  will  be  ground  for  relief,  and  for  cancellation  of  the  con- 
tract; but  such  omitted  stipulations  could  not  be  inserted  in  the 
contract  by  order  of  the  court.' 

4.  Contract  to  abide  by  decision  of  engineer. — A  contract  to 
abide  by  the  decision  of  the  civil  engineer  in  reference  to  work  of 
construction  executed  or  performed  under  his  supervision,  either 
as  to  the  quantity  or  quality  of  the  work,  and  stipulating  that 
from  his  award  there  shall  be  no  appeal,  is  valid,  and  will  be  en- 
forced upon  the  parties  if  estimates  and  a  decision  be  accordingly 
made,  without  mistake,  and  in  fairness  and  proper  time.* 

5.  The  law  of  the  contract. — A  contract  made  and  to  be  per- 
formed in  one  and  the  same  state,  is  governed  by  the  laws  of  such 
state,  in  whatsoever  court  or  state  an  action  involving  its  force 
and  operation  may  be  brought — as  to  the  right,  but  not  as  to  the 
remedy.  Hence  it  is  holden,  that  in  an  action  brought  in 
Ohio  against  a  railroad  company,  for  personal  injuries  in- 
flicted, upon   the  plaintiff   in  the    state  of   New  York,  while 

'Toledo,  Wabash  &  Western  Ry.  Ala.  K.  R.  Co.,  51  Ga.  348;  S.  C. 7  Am. 

Co.®.  Rodrigues,  47111.188,  190.   But  R.  W.  Reps.  81;    Phelan  v.   Albany 

see  also.  Northern  Central  Ry.  Co.  v.  &    Susquehanna  R.  R.   Co.,    1    Lan- 

Prentiss,  11  Md.  119;  Ellis  v.  Central  sing,  258;  Kidwell®.  Baltimore  &  Ohio 

Pacifio.  R.  R.  Co.,  6  Nev.  255.  R.  R.  Co.,  11  Grattan,  676;  Condon  v. 

2  Tucker  v.  St.  Louis,  Kansas  City  &  South  Side  R.  R.  Co.,  14  Grattan,  302; 

Northern  Ry.  Co.,  54  Mo.  177.    See  Alton,  Mt.  Carmel  &  New  Albany  R. 

further  to  this  point,  post,  chap.  29.  R.  Co.  v.  Northcott,  15  111.  49;  O'Reil- 

'  Waco  Tap  R.  R.  Co.  v.  Shirley,  45  ly  v.  Kerns,  52  Penn.  St.  214;  How- 

Tex.  355,  13  Am.  Ry.  Rep.,  233.  ard  v.  AUegheny  Valley  R.  R.  Co.,  69 

^Herrick  ».  Belknap's  Estate,  and  Penn.  St.  489.    But  if  the  contract  be 

The  Vermont  Cent.  R.  R  Co.,  27  Vt.  forfeited,  and  forfeiture  be  waived  by 

673;  McKie  &  Co.  ».  N.  Orleans,  Jack-  the    company,  and  the  contractor  is 

son  &  Great  Northern   R.  R.  Co.,  16  permitted  to  finish  the  job,  then  the 

La.  An.  79;  Milnorft  Co.  v.  Georgia  R.  company  can   claim  no  damages  for 

R.  &  Banking  Co.,  4  Ga.  385;    Atlanta  the  forfeiture.    Waiving  the  forfeiture 

&    Richmond  Air  Line  R.  R.  Co.    v.  waives  the  claim  of  damage:  Atlanta 

Mangham,  49  Ga.  266;  Grant,  Alex-  &  R.  Air  Line  R.  R.  Co.  o.  Mangham, 

ander  &  Co.  v.  Savannah,  Griffin  &  N.  svprn. 
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a  passenger  in  said  state  upon  a  traitl  of  the  defendant,  a  plea 
that    the    plaintiif  was,   at    the  time '  the    accident   occurred', 
l;raveling    upon    the    cars   of  the   defendant    in  said  state  of 
liew  York,    under  a  contract    made   and    to    be   executed   in 
said    state  of  New  York,- and  valid  by  the  laws   thereof,   by 
which  contract  plaintiff  was  being  carried  free  of  charge,  and 
in  consideration  thereof  had  assumed,  and  did  assume,  all  risk  of 
personal  injury  when  occasioned  by  the  negligence  of  the  serv- 
ants of  such  railroad  company  or  otherwise,  was  holden  good 
upon  demurrer.'     The  Supreme  Court  of  Ohio,   in  disposing  of 
the  case  upon  the  demurrer,  say,  that  though  a  common  carrier 
can  not,  by  a  contract  made  in  Ohio,  relieve  itself,  even  by  express 
contract,  from  liabilities  for  injuries  occasioned  by  its  servants'* 
negligence  in  the  discharge  of  the  duties  of  their  employment,  that 
"in  this  case,  the  plaintiff  by  his  demurrer  admits  that  the  con- 
tract for  his  carriage  was  made  in  ISTew  York,  and  was  wholly  to 
be  performed  in  that  state;  that  it  expressly  stipulated   for  de-. 
fendant's  exemption  from  all  liability  for  such  negligence  as  that 
which  constitutes  his  cause  of  action,  and  that   such  contract  ex- 
eimpting  the  carrier  from  liability  is  valid  in  that  state.     As  the. 
contract  was  made  within  the  jurisdiction  of  l^ew  York,  and  con-, 
templated  no  action  outside  of  that  jurisdiction,   it  is  clear  that 
the  question  of  its  validity  niust  be  determined  solely  by  the  laws 
of  New  York.     The  rights  and  obligations  of  the  parties   to  such 
a  contract,  and  in  respect  to  the  manner  of  its  execution,  can  not 
be  affected  by  the  laws  or  policy  of  other  states.     If  no  cause  of 
action  arose  to  the  plaintiff  under  his  contract  when  the  accident 
occurred,  the  transaction  can  not  be  converted  into  a  cause  of 
action  by  the  fact  that  the  parties  have  subsequently  come  with- 
in the  jurisdiction  of  Ohio." "     The  court  here  cite  Story's  Confl. 
of  Laws,  Sec.  242,  and  2.  Eedf.  on  Railways,  Sec.  15. 

And  so  a  contract  for  transportation  that  is  entire  and  indi- 
visible, made  by  a  railroad  company  in  one  state,  wherein  part 
performance  is  to  take  place,  and  the  residue  of  performance  is 
to  accrue  in  a  different  state,  is  to  be  governed  in  its  construc- 
tion, as  holden  in  Iowa,  by  the  laws  of  the  state  wherein  the 
contract  is  made.'     And  if  such  contract  be  of  such  a  character 

'  Knowlton  ».  The  Erie  Ry.  Co.,        2  Am.  R  395,  396. 
19  Ohio  St.  260;  S.  G.  2  Am.  R.  395.  '  McDaniel  v.  The  Qhicago  &  N.  W. 

'  19  Ohio  St.  260,  263,  264;   S,  0.      R.  R.  Co.,  24  Iowa,  412. 
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as  will  avoid  it  under  the  laws  or  policy  of  the'  state  whercr 
in  it  is  made,  and  in  which  it  is  thus  to  be  partly  performed, 
then  it  will  be,  so  holden  by,  and,  can  not  be  enforced  in,  the 
courts  of  the  state  wherein  it  is  made.'  The  contract  beinff  thus 
void  in  the  courts  of  the  state  wherein  it,  is  made,  it  follows  that 
the  rights  and  liabilities  of  the  parties  in  reference  to,  and  grow: 
ing  out  of,  the  transaction  between  the  parties,  thus  treated  of 
ineffectually  in  the  invalid  special  contract,  will  be  measured  and 
governed  by  the  principles  of  the  common  law  in  reference  to, 
common  carriers,"  Therefore ,  where  such  special  contract 
stipulates  for  non-liability  of  a  railroaid  company  for  losses  of 
property  in  course  of  transportation,  and  is  invalid  under 
the  laws  of  the  state  wherein  it  is  made,  it  results  that 
liability  of  the  company  for  losses  sustained  in  course  of  such 
transportation  is  to  be  determined  upon  common  law  prin- 
.ciples,  in  the  absence  of  any,  statute  modifying  the  ?ame, 
and  that  for  a  loss  occasioned  by  reason  of  a  defect  of 
the  car  useid  in  the  transportation  of  the  property,  the  com- 
pany will  be^Jiable;"  for  although  a  railroad  company  is 
-not  a,coinnion  carrier  of  living  animals  in  such  case,  as  such, 
and  is  not  responsible  for  the  care  and  attention  required  by 
them,*  yet  it  is  such  in  reference  to  the  car  which  it  undertakes 
,to  furnish  and  haul  for  the  accommodation  and  carriage  of  such 
live  stock.  Moreover,  if  by  reason  of  such -defective  cai?  being 
unfit  for  the  transportation  of  such  live  stock,  they  have  to  be 
unloaded  therefrom  en  route,  and  put  into  another  car  without 
bedding,  and  where  none  can  be  procured,  and  for  want  thereof 
the  live  stock,  or  any  portion  thereof,  are  injured  or  killed,  with- 
out the  fault  or  carelessness  of  the  owner,  then  it  is  holden  that 
in  such  case  the  railroad  company  are  liable  to  damages  for  the 
loss  and  injury  sustained  by  the  owner  of  such  live  stock.' 

But  when  a  contraict  is  made  in  one  state  with  a  view  to  per- 
formance in  another,  then  the,  law  of  the  intended  place  of  per- 

'  McDaniel  v.  The  Chicago  &  N.  W.  S.  C.  4  Am.  R-  466;  Smith  v.  New 

R.  R.  Co.,  24  Iowa,  412.  Haven  &  Northampton  R.  R.  Co.,  12 

»  McDaniel  v.  The  Chicago  &  N.  W.  Allen,  531;  Clarke  v.  The  Rochestei 

,R.  R.  Co.,  24  Iowa,  412.  &  S.  R.  B.  Co.,  14  N.  T.  573;  Farm- 

'  McDaniel  v.  The  Chicago  &  N.  W.  .  era'   &   Mechs.  Bank  v.  Champlain 

R.  R.  Co.,  24  Iowa,  412.  Trans.  Co.,  23  Vt.  186. 

*,Michig9.n  SQuthem  &  ,N.  Ind.  R.         '  McDaniel  v.  The  Chicago  &  N.  W. 

R.  Co.  V.  McDonough,  21  Mich.  165 -;  R.  R.  Co.,  24  Iowa,  412.    . 
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formance  will  govern  the  rights  of  the  parties  in  actions  growing 
ont  of  its  performance;  and  this,  too,  whether  the  action  be  re- 
garded as  upon  the  contract,  or  as  an  action  on  the  case  for  an 
injury  alleged  to  have  been  received  from  the  negligence  of  a 
party  thereto,  whilst  in  the  act  of  performance  of  the  contract. 
The  form  of  action  concerns  the  remedy,  bnt  does  not  aflFoct  the 
legal  rights  or  obligations  of  the  parties.  So,  also,  the  damages 
to  which  a  party  is  entitled  upon  the  breach  of  a  contract,  or  vi- 
olation of  a  duty  growing  out  of  a  contract,  and  the  rule  and 
measure  thereof,  relates  to  the  right  and  not  to  the  remedy.  It 
is  the  substantial  and  principal  thing  sought,  and  is  not  merely 
an  incident  to  the  remedy.' 

The  cases  of  Dyke  &  Floyd  v.  The  Erie  Eailway  Company, 
above  cited,  were  brought  for  injuries  received  by  the  plaintilfs 
as  passengers  upon  the  railroad,  and  the  two  cases  were  disposed 
of  in  the  court  above  together.  The  contracts  were  made  -in 
the  state  of  New  Yotk,  by  the  purchase  of  tickets  for  passage  to 
^New  York  City.  A  part  of  the  route  of  the  road  lay  within 
the  state  of  Pennsylvania.  On  this  portion  of  the  road  an 
accident  occurred,  by  which  the  injury  complained  of  was  in- 
flicted. The  court  held  the  rights  of  the  parties  were  to  be 
disposed  of  in  accordance  with  the  laws  of  ISew  York,  in  which 
state  the  services  were  principally  to  be  rendered,  and  in  which, 
and  in  reference  to  its  laws,  the  contract  for  transportation  was 
made.  When  the  intention  is  that  performance  shall  be  in  a 
particular  state,  then  the  law  of  such  state  will  govern,  no  mat- 
ter where  the  contract  is  made.' 

6.  Authority  to  compromise. — A  railroad  company  may  com- 
promise all  manner  of  disputes  and  claims  in  favor  of  or  against 
it,  if  the  same  be  done  in  good  faith,  and  for  the  honest  intent 
of  promoting  the  interests  of  the  company.' 

In  the  case  cited  from  28th  Pennsylvania,  the  Philadelphia  & 
Westchester  Eailway  Company «.  Hickman,  the  court  say:  "  As 

'Dyke  &  Floyd   v.  The  Erie  Ry.         ^The  Phila.  &  West  Chester  R.  R. 

Co.,  45  N.  Y.  113;  S.  C.  6  Am.  R.  43.  Co.  v.  Hickman,  28  Penn.  St.  R.  318; 

'  Curtis  V.  Leavitt,  15  N.  Y.  227;  Macon  &  Augusta  R.  R.  Co.  v.  Vason, 

Everett  v.  Vendiyes,  19  N.  Y.  436;  57  Ga.  314.    See  Adamson's  Case,  Law 

Dyke  &  Floyd  v.  The  Erie  Ry.  Co.,  Rep.  18  Eq.  Cas.  670;   Bath's  Case, 

45  N.  Y.  113;  Prentiss  v.  Savage,  13  Law  Rep.  8  Ch.  Div.  334;  Kipling  v. 

Mass.  20;    Medbury  v.  Hopkins,   3  Todd,  Law  Rep.  3  G.  P.  Div.  350. 
Conn.  472. 
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an  incident  to  the  power  to  conduct  the  business  of  the  com- 
pany, the  eorporatioa  possesses  authority  to  compromise  dis- 
putes; and  if,  in  the  collection  of  subscriptions,  it  is  found  nec- 
essary, in  order  to  secure  a  part  of  a  doubtful  claim,  or  of  one 
which  can  not  be  collected  by  reason  of  the  insolvency  of  the 
debtor,  they  may  release  a  part  for  the  purpose  of  securing  the 
residue.  This  power  must  be  understood  as  within  the  contem- 
plation of  all  persons  when  they  become  stockholders." '  And 
the  company  may  accept  payment  of  stock  in  labor,  materials,  or 
the  company's  own  liabilities,  provided  such  transactions  be 
made  and  carried  out  in  good  faith." 

But  if  the  company  be  insolvent,  such  compromise  will  not  be 
valid  as  against  iona  fide  creditors  thereof,  if  prejudicial  to  the 
interests  of  such  creditors.  A  valid  subscription  of  a  responsi- 
ble person  to  the  stock  of  the  company  can  not  be  discharged  by 
a  compromise  for  a  less  sum  than  the  par  thereof,  as  against  the 
just  creditors  of  the  company  and  the  other  stockholders;  for 
if  the  company  be  otherwise  unable  to  pay,  then  such  compro- 
mise is  a  fraud  upon  its  creditors  and  stockholders,  as  tending  to 
diminish  the  assets  out  of  which  the  creditors  are  entitled  to 
have  satisfaction,  and  as  infringing  upon  the  rights,  or  enlarging 
the  liabilities,  of  tlie  other  stockholders;  and  payment  in  full 
of  such  subscription  may  be  enforced  by  any  proper  means,  legal 
or  equitable.' 

7.  May  make  bonds  and  mortgages — Effect  thereof. — The 
prevailing  doctrine  in  the  United  States  is,  as  it  is  in  England, 
that  a  railroad  corporation  can  not,  at  common  law,  or  without 
statutory  permission  so  to  do,  make  a  mortgage  to  cover  its 
corporate  capacity,  or  right  of  being  a  corporation,  so  as  to  de- 
stroy its  corporate  character,  and  confer  the  same  on  the  pur- 
chaser under  the  mortgage,  in  case  of  foreclosure  and  sale  made 
by  virtue  thereof.'     IS  or  can  such  corporation  mortgage,  at  com- 

'  76.  328.  Currier  v.  Lebanon  Slate  Co.,  56  N.  H. 

« The  Phila.  &  West  Chester  R.  R.  262. 
Co.  V.  Hickman,  28  Penn.  St.  R.  318.  *  Pierce  v.  Emery,  82  N.  H.  484;  Coe 

« Mann  v.  Cooke,  20  Conn.  178;  Up-  v.  Columbus,   Piqua  and  Ind.  R.  R. 

ton  V.  TribilcocK.  91  U.  S.  45;  Bach-  Co.,  10  Ohio  St.  372;    Bardstown  & 

man's  CasB,  12  Natl.  Bank  Regr.  223;  Louisville  R.  R.  Co. ».  Metcalfe,  4  Met. 

Chandler  v.  Brcwn,  77  lU.  333;  Zirkel  (Ky.),  205,  208;  McAllister  v.  Plant, 

V.  Joliet  Opera  House  Co.,  79  111.  334;  54  Miss.  106,  17  Am.  Ry.  Rep.,  389; 

Melvin  v.  Lamar  Ins.  Co.,  80  111.  446;  Thomas  v.  Railrpad  Co.,  101  U.  S.  71; 


BBS  THE   LAW   OF   EAILWATS. 

■mon  law,  its  prerogative  franchises,  as,  for  instance,  the  power  to 
take  lands  under  the  right  of  eminent  domain.'     And  there  are 
rulings  to  the  same  eifect  in  regard  to  the  railroad  track,  or 
right  of  way,  and  the  corporate  right  to  manage,  control,  or 
operate  the  road.'     Such' corporations  are  created,  or  allowed  by 
law  to  be  created,  to  answer  the  public  good,  as  well  as  for  the 
private  emolument  of  the  builders   and  owners  thereof,   and 
therefore  can  not,  by  mere  common-law  authority,  divest  them- 
selves, by  direct  act,  of  their  capacity  to  discharge  the  duties  to 
the  public  which  devolve  upon  them,  and,  as  a  sequence  thereto, 
can  not  do  that  which  may  indirectly  lead  to  the  same  thing — ■- 
as,  for  instance,  make  a  mortgage,  which  by  foreclosure  and  sale 
may  end  in  bringing  about  the-  inhibited  result.' 
-  But  it  is  uniformly  holden  that  railroad  corporations  may 
Sell  or  mortgage  their  personal  property,*  and  in  some  of  the 
cases,  such  property  as  is  used  in  operating  the  road,  if  the 
feame  be  not  affixed  thereto.'     In  some  cases  the  rule  is  extended 
further,  and  it  is  held  that  a  railroad  company  may  mortgage,, 
without  statutory  permission,  both  its  real  and  personal  proper- 
ty."   There  seems  to  be  a  growing  disposition  on  the  part  of 

State  V.  Consolidation  Coal,  Co.,  46  Gray,  162;  S.  C.  16  Gray,  407;  Clay  k. 

Md.  1;  MuUiner  v.  Midland  Ry.  Co.,  East  Tenn.  &  Va.  R.  R.  Co.,  6  Heisk. 

Law  Rep.  11  Ch.  .Div.-  611.     But  see  421,  12  Am.  Ry'.  Rep.,  38.     See,  as  to 

HaU  V.  Sullivan  R.  R.  Co.,   21  Law  when  mortgage  bonds  are  embraced 

Repr.,  138;  State  «,' Richmond  &  Dan-  :ina  subsequent  mortgage,  Butler  v. 

viUe  R.  R.  Co.,  72  N.  Car.  634.    But  Rahm,  46  Md.  541,  18  Am.  Ry.  Rep. 

a  mortgage  will  not  for  this  reason  be  86. 

entirely  void,  but  will  operate  to  con-  ^  Pierce  v.  Emery,  32  N.  H.  484,  2 

vey  other  property  which  the  compar  Redf.  Railway  Cases,  631,  632. 

ny  has  power  to  mortgage  :  Butler  v.  '  Shawv.  Norfolk  County  R.  R.  Co., 
Rahm,  46  Md.  541,  18  Am.  Ry.  Rep.  ■   5  Gray,    162;    S.   C.   16  Gray,   407; 

86.  Bardstown  .&  Louisville  R.  R.  Co.  v. 

'  Pierce  v.  Emery,  32  N.  H.  484;  Coe  Metcalfe,  4  Met.  (Ky.),  205;  Clay  v.  E. 

v.  Columbus,   Piqua  and   Ind.  R.  R.  Tenn.  &  Va.  R.  R.  Co.,  supra;  McAl- 

go.,  10  Ohio  St.  372.  lister  n.  Plant,  54.  Miss.  106,  17  Am. 

2  Pierce  v.  Emery,  32  N.  H.'484;  Coe  Ry.  Rep.,  389;    Jones  v.  Guaranty  & 

V.  the  Columbus,  Piqua  and  Ind.  R.  R.  Indem.  Co.,  101  U.  S.  622;  West  v. 

Co.,  10  Ohio  St.  372.  Madison  Co.  Agr.  Bd.,   82  lU.  205; 

'  Pierce  v.  Emery,  32  N.  H.  484;  Coe  Kelly  v.  Trustees  of  Ala.  &  Cincinnati 

V.   Columbus,   Piqua  and  Ind.  R.  R.  R.  R.  Co.,  58  Ala.  489,   21   Am.  Ry. 

Co.,  10  Ohio  St.  372.  Rep.  138.    The  Internal  Improvement 

*  Pierce  v.  Emery,  32  N.  H.  484;  S.  Law  of  Alabama  (Laws  69-70,  p.  70), 

C.  2.  Redf.  Railway  Cases,   631,  635;  which  provides  that  the  state  shall 

8haw  V.  Norfolk  County  R.  R.  Co.,  5  have  a  first  lien  to  secure  bonds  in- 
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American  jurists  to  take  a  step  in  this  direction,  in  advance  of 
the  hitherto  and  indeed  the  still,  well  settled  doctrine  on  the 
subject.'  In  Shaw  and  others  against  Norfolk  County  Kailroad 
Company  {supra),  Meeeick,  Justice,  holds  the  following  lan- 
guage on  that  subject: 

"It  is  insisted,  in  the  first  place,  *  *  *  that  a  franchise 
created  by  the  legislature,  arid  conferred  by  their  authority  on  a 
particular  party,  can  not  be  lawfully  sold  and  transferred  by 
him  to  another.  Biit  if  this  general  proposition,  concerning 
which  it  is  unnecessary  at  tbis  time  to  express  any  opinionj 
should  be  admitted  to  be  strictly  correct,  it  could  be  no  advan^ 
tage  io  the  defendants  in  the' present  case,  because  their  convey^ 
ah'ce  to  the  plaintiffs  has  been  ratified  and  confirmed  by  a 
siVhseqlifent  statute  duly  enacted."  The  learned  judge  then  addsl, 
'dmong'dther  reasons,  that  "  if  any  doubt  could  ever  have  been 
supposed  to  exist  in  relation  to  tbe  transfer  of  the  franchise^ 
there  certainly  could  have  been  none  concerning  the  conveyance 
of  the  lands'  a!nd  personal  property  described  in  the  deed  of 
indenture."  ^  '  '    ■ 

And  so  in  the  case  of  Galveston  Kailroad  Company  v.  Cow-i 
drey,  11  Wallace,  by  Beadlet;  Justice:  "But  the  defendants 
Contend  that  if  the  power  to  mortgage  mere,  real  and  personal 
estate  be  conceded,  still  there  is  no  power  to  mortgage,  br  in  any 
way  to  afesigri  the  railroad  as  such,  or  the  frahcMse  of  operating 
it  and  taking  tolls,  or  any  other  franchise,  much  "less   that  of 

dorsed  under  the  Act,  does  not  forbid  authorize  the  inaertion^  of  a  provisioij 

railroad  companies  from  creafcirig  other  '    therein  for  an  attorney's  fee  in  case 

subordinate  liens:    Kelly  v.  Trustees,  of  foreclosure;  and  a  subsequent  rat- 

eto.,*  suprd.    The'refnedies  given  to  ifioation  thereof  by  the  directors  will 

the  state  by  that  statute  can  not  be  .,  not    be.  binding, .  uhtess    made  with 

set  up  by  purchasers  of  the  road,  in  a  knowledge:   Pacific  Boiling  Mill   v. 

contest  between  them  and  the  holders  Dayton,  S.  &  G-l  R.  Ky.  Co.,  5  Fid. 

of  such:  indorsed'  bonds   secured  by  Ke'pr.',' 852;  S.  C.  1  Am.  &  Eng.  R. 

mojtgagey  to  defeat  the   foreclosure  R.  Cas.  617. 

of   the   mortgage  :  .JJid.    Although  ■    'Shepleyw.  Atlantic*  St. Lawrence; 

such  bonds  be  indorsed  in  contraven-  &  Grand  Trunk  Ry.  Cos.,  55  Maine, 

tion  of  the  law,  and  the  indorsement  3^5;    Shaw  v.  Norfolk  County  R.  R. 

be  therefore Vfliid,  slill'the  coirporation  Co.,  5  Gray,  162;  S.  C.  16  Gray,  407;- 

is  not  thereby  released  from  its  lia;-  Bardstown  &  Lou.  R.  R.  Co.  v.  Met- 

bility  thereon,,  nor  is  the    mortgage  calfe,  4  Met.  (Ky.),  205-210;  McAllis- 

security  thereby,  impaired:   Ibid.  '  A  ter  v.  Plant,  supra. 

vote  of  the  directors  authorizing  the  -  "  5  Gray,  162,  179,  180.  .  •■ 
execution   of  a   mortgage   will   not 
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exercising  corporate  powers;  and  hence  the  decree  is  erroneous 
in  authorizing  a  sale  of  these  rights  and  franchises  under  the 
mortgages.  Without  examining  how  far  the  operative  effect  of  a 
mortgage  executed  by  a  railroad  company  upon  its  road,  works, 
and  franchises  may  extend,  per  se,  without  statutory  aid,  it  is 
suflScient  to  say  that,  in  our  opinion,  the  legislature  of  Texas  has 
validated  the  mortgages,  and  given  them  the  effect  which,  by 
their  terms,  they  were  intended  to  have,"  ' 

And  to  this  effect  the  law  is  well  settled:  that  a  railroad  mort- 
gage which  is  otherwise  void  for  want  of  legal  power  in  the  com- 
pany to  make  the  same,  will  be  rendered  valid  by  the  subsequent 
passage  of  a  statute  law  ratifying  and  recognizing  the  same." 

Whether  a  fee  is  intended  to  pass  or  not  by  a  trust  deed,  may 
be  gathered  from  its  provisions,  in  the  absence  of  words  of  inher- 
itance; '  and  if  the  words  of  inheritance  have  been  inadvertently 
omitted  it  will  be  reformed,  as  against  subsequent  incumbrancers 
and  purchasers  with  notice.*  And  where  it  is  recorded,  and  its 
provisions  require  that  the  trustees  shall  have  a  fee  simple 
estate  in  order  to  execute  them,  the  record  constitutes  such 
notice.' 

Upon  a  conveyance  to  trustees  jointly,  the  right  of  survivor- 
ship exists,  and  by  the  death  of  one  his  interest  does  not  de- 
scend to  his  heirs.'  Statutes  abolishing  joint  tenancies,  and 
convertiir^  them  into  tenancies  in  common  (which  are  enacted 
in  nearly  all  of  the  states),  do  not  apply  to  trust  estates  unless  ex- 
pressly embraced  by  the  language.'  The  statute  under  which 
this  decision  was  made  expressly  excepted  trust  estates  from  its 
operation.' 

In  Massachusetts  the  ruling  is,  that  at  common  law  a  railroad 
corporation  may  make  bonds,  and  as  a  sequence  thereto  may 

'  11  Wall.  459,  474.  Butler  v.  Rahm,  supra. 

2 Shaw  ».  Norfolk  County R.R.  Co.,  "Randolph   v.    New   Jersey  West 

5  Gray,  162;  S.  C.  16  Gray,  407;  Shep-  Line  R.  R.  Co.,  28  N.  J.  Ch.  49,  14 

ley  t).  Atlantic  &St.Lawrence,&  Grand  Am.  Ry.  Rep.  11. 

Trunk  R.  R.  Cos.,  55  Maine,  395;  Gal-  *  Ibid. 

veston  R.  R.  Co.  v.  Cowdrey,  11  Wall.  '^Ihid. 

'  459.    If  general  words  of  a  mortgage  •McAllister  ».  Plant,  54  Miss.  106, 

indicate  an  excess  of  its  charter  power  17  Am.  Ry.  Rep.  389. 

to  mortgage,  they  will  be  controlled  '  McAllister  v.  Plant, 

by  particular  words,  or  an  enumeration  . '  McAllister  v.  Plant, 
of  the  property  and  rights  conveyed: 
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securetheir  payment  by  mortgage,  but  not  by  mortgage  of  its 
franchise  to  be  a  corporation.'  A  railroad  or  other  corporation^ 
having  the  capacity  to  sue  and  be  sued,  may,,  at  common  law, 
make  contracts  and  incur  debts,  and  dispose  of  and  alienate  its 
property,  if  not  prohibited  by  statute  or  the  nature  of  its  duties 
to  the  public."  But  a  railroad  corporation  authorized  to  take  land 
for  public  use  under  the  right  of  eminent  domain,  by  authority 
of  the  state,  and  having  duties  to  the  public  to  discharge  which 
are  among  the  leading  objects  of  its  creation,  clearly  can  not,  of 
its  own  mere  will,  mortgage,  sell  or  transfer  its  franchise  to  be  a 
corporation,  which  in  its  own  nature  is  not  transmissible."  The 
franchise  to  exist  as  a  corporation  is-  to  be  distinguished  from', 
for  it  is  very  diiFerent  from,  the  franchises  which  are  enjoyed 
and  used  by  the  corporation  after  it  is  created ;  and  the  transfer 
of  the  latter  is  essentially  different  from  the  mere  alienation  of 
the  property  or  effects  of  the  corporation.  The  right  of  a  rail- 
road company  to  continue  in  being  as  a  corporation  depends  upon 
the  discharge  of  its  duties  as  such.*.  But  these  duties  may  not 
only  be  discharged  by  itself,  they  may  be  discharged  by  its 
lessee — that  is,  a  lessee  of  the  use  and  profit  of  the  works,  not  of 
the  franchise  to  exist.  A  corporation  only  acts  through  servants 
and  agents  in  carrying  out  its  business  operations,  and  it  mat- 
ters not  whether  they  be  called  lessees,  or  by  other  terms. 

To  return  to  the  question  of  power  to  make  bonds.  Although, 
as  just  seen,  that  power  exists  at  common  law,  yet  in  Massachu- 
setts it  is  held  that  the  power  exists  only  when  authorized  by 
statute,  and  in  the  manner,  and  for  the  purposes,  by  statute  de- 
clared permissible;  moreover,  that  bonds  and  mortgages  other- 
wise -issued'  by  a  corporation  aggregate  are  void."    Such  void 

'Common wealth    v.     Smith    and  were  parties  to  the  deed:  J6j(?. 

others,    10    Allen,    448;     Sendee    ».  'Commonwealth     v.     Smith     and 

Pinkerton,   14  Allen,  381;    Dupee  v.  others,  10  Allen,  448;    Treadwell  ». 

Boston  W.  P.  Co.,  114  Mass.  37.  And  Salisbury  Manf.  Co.,  7  Gray,  404. 

see  Butler  v.  Rahm,  46  Md.  541,  18  8  Qommonwealth  B.Smith  and  others, 

Am.  Ry.  Eep.  86.    The  security  of  the  10  Allen,  448;  Richardson  e.  Sibley,  11 

bonds  is  a  sufficient  consideration  for  Allen,  65;  Middlesex R.  R.  Co.  v.  Bos- 

the  mortgage:  Butler  v.  Rahm.    And  ton  &  C.  R.  R.  Co.,.  115  Mass!  347. 

the  same  rules  apply  to  deeds  of  trust:  'Commonwealth    ».     Smith     and 

Ihii.    Such  conveyance  is  a  contract  others,  10  Allen,  448,  455,  456. 

between  the  company  and.  the  holders  ^Qommon wealth  d.  Smith  and  others, 

of  bonds  thereunder,  and  they  are  en-  10  Allen,  448,  458,  459;  Richardson  b. 

titled  to  the  same  benefit  as  if  they  Sibley,  11  Allen,  65. 
16 
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bonds  may  be  successfully  resisted  by  proceedings  at  the  suit 
of  the  holders  of  valid  second  mortgage  bonds  of  the  corpora- 
tion." And  so,  also,  as  a  matter  of  course,  if  the  second  mort- 
gagees be  made  defendants. 

In  Maine,  however,  it  is  held  by  the  Supreme  Judicial  Court 
of  that  state,  that  a  railroad  company  may,  irrespective  of  any 
statutory  authority,  execute  a  mortgage  upon  all  its  property 
and  franchises,  including  its  right  and  franchise  of  operating,  or 
running  the  road,  and  that  the  same  will  be  enforced.'  And 
60  previously,  in  Shepley  'i).  The  Atlantic  &  St.  Lawrence 
Railroad  Company,  the  same  court  held  the  same  doctrine 
incidentally,  the  point  not  being  directly  in  question,  but  was 
obviated  by  statutory  ratification  of  the  mortgage  there  in- 
volved. In  that  case  the  court  say,  in  substance,  that  if  there 
were  any  doubt  in  Maine  about  the  power  to  mortgage,  yet  a 
subsequent  ratification  of  the  mortgage  by  statute  will  render  it 
valid.  But  that  apart  from  such  ratification,  such  mortgages, 
though  made  without  statutory  authority  in  Maine,  are  never- 
theless treated  as  valid  by  the  courts  of  that  state.'  « 


'  Commonwealth  v.  Smith  and  others, 
iO  Allen,  448. 

'  Shepley  ».  Atlantic  &  St.  Lawrence 
R.  R.  Co.,  55  Me.  395;  Keamebec  & 
Portland  R.  R.  Co.  v.  Portland  &  Ken- 
nebec R.  R.  Co.  and  others,  59  Maine, 
9.  And  so  in  Alabama:  Meyer  ».  John- 
ston, 53  Ala.  237,  15  Am.  Ry.  Rep. 
467.  In  this  case  the  distinction  is 
clearly  drawn  between  the  franchise 
to  exist  as  a  corporation,  and  such  of 
the  franchise  as  enables  a  grantee  to 
have  the  same  enjoyment  of  the  prop- 
erty which  the  company  itself  had. 
The  former,  it  is  said,  appertains  to 
the  stockholders  as  such,  and  each 
one's  interest  therein  passes  by  a  trans- 
fer. This  position  was  influenced 
somewhat  by  the  wording  of  the  char- 
ter, which  only  authorized  the  com- 
pany to  mortgage  "  its  means,  prop- 
erty and  effects."  A  statute  too,  ex- 
ists in  that  state,  permitting  xmrchas- 
.ers  of  a  railroad  to  incorporate  them; 
Belres,  and  they  are    then  invested 


with  all  the  rights  and  franchises  ot 
the  company. 

'  Shepley  v.  The  Atlantic  &  St.  Law- 
rence R.R.  Co.,  55  Maine,  395.  In  this 
case,  the  court  say,  Waltow,  Judge: 
"  Such  mortgages  have  always  been 
regarded  and  treated  as  valid  in 
this  (Maine)  state,  by  the  courts  as 
well  as  by  the  legislature,  and  we  con- 
fess that  the  contrary  doctrine  seems 
to  us  little  better  than  practical  repu- 
diation, and  not  supported  by  reasons 
sufficiently  weighty  to  commend  it  to 
our  judgment.  The  whole  argument 
seems  to  have  no  greater  force  than 
this,  that  it  is  dangerous  to  the  pub- 
lic interests  to  have  the  powers  and 
privileges  conferred  by  a  railroad  fran- 
chise transferred  from  the  original 
corporators  to  a  new  body.  But  when 
we  consider  how  little  importance  is 
attached  to  the  persons  of  the  original 
corporators,  how  soon  death  must, 
and  other  circumstances  m^y,  remove 
them  from  all  participation  in  the  af- 
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When  power  to  mortgage  exists,  the  mortgage  may  be  made 
prospective;  for  railroad  interests  of  a  corporate  character  do  not 
come  within  the  rule  of  law  that  one  can  not  sell  or  mortgage 
that  which  is  not  yet  in  esse,  or  which  the  vendor  or  mortgagor 
does  not  own  at  the  time  of  making  the  mortgage  or  sale."  How- 
ever it  may  be  as  to  outside  property  of  such  corporations  not 
attached  to  or  used  as  appurtenant  to  the  road,"  yet  corporate 
franchises  and  the  servient  property  are  an  entirety,  and  a  mort- 
gage sale  of  such  entirety,  when  allowed  by  law,  covers  all  the 
accretions,  growth  and  development  of  such  entirety,  as  increased 
or  developed  from  time  to  time  after  the  making  of  the  mort- 
gage, and  up  to  the  time  of  sale,  as  truly  as  if  they  existed  to  the 
same  extent  at  the  date  of  the  mortgage  deed;'  just  as  the  mort- 
gage of  a  crop  of  growing  grain  (we  do  not  mean  the  land)  will 
draw  to  it  and  cover  all  the  subsequent  development,  and  in- 
creased value  and  condition  thereof  when  subsequently  ripened 
for  the  harvest.  Each  part  and  parcel  of  the  corporate  property 
is  part  and  parcel  of  the  franchise,  which  is  an  entirety  that  the 
eorporation  itself  may  not,  except  as  allowed  by  express  law, 
divert  from  its  legitimate  servitude  to  the  public,  otherwise  than 
for  the  purpose  of  replacing  the  same  when  worn,  as  necessity 
may  require  from  time  to  time.*  So  that  such  subsequent  addi- 
tions being  covered  by  the  prior  legally  authorized  mortgage,  the 
company  are  powerless  to  either  sell  the  teame,  so  as  to  release  or 
discharge  the  same  from  the  mortgage,  or  to  subject  it  by  a  di- 
rect contract  to  a  subsequent  mortgage,  in  such  manner  as  to 
give  to  such  subsequent  mortgagee  a  prior  or  first  lien  thereon. 

fairs  of  the  road,  how  constantly  those  N.  Cent.  Ry.  Co.,  18  Md.  193;    Lud- 

who  have  the  active  management  of  low  v.  Hurd,  1  Disney  (Ohio),  554. 

it  are  in  fact  being  changed,  we  shall  *  Pierce ».  Emery,  32  N.  H.  484.  And 

see  how  little  practical  merit  this  ar-  such  a  mortgage  of  future  acquired 

gument  has."  55  Maine,  407.  interest  overrides  a  claim  for  uncol- 

'  Pierce  «.  Emery,  32  N.  H.  484;  The  lected  right  of  way  compensation  or 

Galveston  R.  R.  Co.  v.  Cowdrey,  11  damages:    Pierce  v.  Tlie  Mil.  &  St. 

Wall.  459;  Clay  u.East  Tenn.  &  Va.  Paul  R.  R.  Co.,  24  Wis.  551.     See 

R.  R.  Co.,  supra;  Meyer  v.  Johnston,  Fries  ».  So.  Penn.  R.  R.  &  M.  Co.,  85 

53  Ala.  237,  15  Am.  Ry.  Rep.  467.  Penn.  St.  73, 18  Am.  Ry.  Rep.  375.  The 

'  Pierce  v.  Emery,  32  N.  H.  484.  mortgage  of  the  whole  line  of  road 

■  Pierce  v.  Emery,  32  N.  H.  484;  The  carries  with  it  all  the  rolling  stock,  flx- 

Galveston  R.  R.  Co.  v.  Cowdrey,  11  tures  and  property,  movable  and  im- 

Wall.  459;  United  States  v.  New  Or-  movable,  of  the  company:   State  v.  N. 

leans  R.  R.  Co.,  12  Wall.  362;  State  v.  Cent.  Ry.  Co.,  18  Md.  193. 
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And  as  that  which  can  not  be  done  directly  may  not  be  done  iildi- 
rectly,  it  would  seem  to  follow  that  such  corporation  could  do  no  act 
which  would  be  effectual  to  defeat  such  original  mortgage  lien. 

In  the  case  cited  from  11th  "Wallace,  the  Supreme  Court  of 
the  United  States,  Bradley,  Justice,  say,  in  regard  to  this  very 
principle:  "  As  to  the  first  point,  without  attempting  to  review 
the  many  authorities  on  the  subject,  it  is  sufiicient  to  state  that,  in 
our  judgment,  the  first,  second,  and  third  deeds  of  trust,  or  mort- 
gages, given  by  the  Galveston  Railroad  Company  to  the  trust- 
ees, estops  the  company,  and  all  persons  claiming  under  it  and 
in  privity  with  it,  from  asserting  that  those  deeds  do  not  cover 
all  the  property  and  rights  which  they  profess  to  cover.  Had 
there  been  but  one  deed  of  trust,  and  had  that  been  given  be- 
fore a  shovel  had  been  put  into  the  ground  towards  construct- 
ing the  railroad,  yet  if  it  assumed  to  convey  and  mortgage  the 
railroad  which  the  company  was  authorized  by  law  to  build,  to- 
gether with  its  superstructure,  appurtenances,  fixtures  and  roll- 
ing stock,  these  several  items  of  property,  as  they  came  into  exist- 
ence, would  become  instantly  attached  to  and  covered  by  the  deed, 
and  would  have  fed  the  estoppel  created  thereby.  No  other  ra- 
tional or  equitable  rule  can  be  adopted  for  such  cases.  To  hold 
otherwise  would  render  it  necessary  for  a  railroad  company  to 
borrow  money  in  small  parcels,  as  sections  of  the  road  were  com- 
pleted, and  trust  deeds  could  safely  be  given  thereon." ' 

And  so,  in  Willink  v.  Morris  Canal  &  B.  Co^,  3  Green's  (K  J.) 
Chancery  Eeports,  Chancellor  Pennington,  ruling  that  a  first 
mortgage  deed  covers  subsequent  works  and  accretions,  says: 
"  Can  it  be  possible,  that  if  on  the  line  of  the  route,  at  any  place, 
it  should  turn  out  that  a  deed  was  obtained  for  a  piece  of  land 
since  the  execution  of  the  mortgage,  that  such  part  of  the  canal 
is  not  embraced  with  it? " " 

So  also,  in  Iowa,  railroad  companies  may  execute  bonds  and 
mortgages,  under  the  statute,  not  only  on  their  road,  its  servi- 
ent property,  appliances,  rolling  stock,  and  whatever  else  per- 
tains to  the  use  and  proper  operating  of  the  same,  but  also  upon 
its  franchises,  and  upon  the  revenues  accruing  from  the  earnings 
of  the  road.' 

1 11  Wall.,  480,  481.  Iowa,  284j  Jessup  and  others  v.  Bridge 

a  3  Green's  Ch.  R.  402.  and  others,  11  Iowa,  572. 

'  Dunham  v.   Isett  and  others,   15 
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And  it  results  from  this  legal  right  to  mortgage  the  road,- 
with  the  increased  appurtenances  and  revenues,  that  such  rev- 
enues and  tolls  can  not  he  seized  by  process  of  garnishment,  nor 
can  such  property  and  appliances  be  taken  and  sold  on  execution, 
or  other  process  at  law  against  the  company,  when  thus  mort- 
gaged ;  and  if  thus  interfered  with  by  a  creditor  other  than  the 
■nortgagee,  an  injunction  will  lie  to  restrain  such  interference.' 

The  same  principles  are  holden  in  other  states.  A  mortgage 
by  a  railroad  company  of  all  their  road,  property,  rights,  liberties, 
privileges,  corporate  franchises,  incomes,  tolls  and  receipts,  un- 
der and  in  accordance  with  a  statute  authorizing  such  company 
to  borrow  money  to  construct  and  equip  their  road,  and  to  issue 
bonds  therefor,  and  to  execute  a  mortgage  or  mortgages  to  secure 
the  same,  on  all  or  on  any  part  of  their  road,  property,  rights, 
liberties  and  franchises,  is  not  only  valid  and  good  in  law  as  to 
all  the  then  existing  interest  of  the  company  owned  by  them  at 
tiie  time  of  making  the  mortgage,  within  the  description  of 
property  and  interests  therein  described,  but  is  also  binding  and 
effectual  in  law,  in  like  manner,  as  to  all  such  property  and  in- 
terests thereafter,  from  time  to  time,  acquired  by  said  company; 
aud  as  such,  covers  all  subsequent  betterments,  rolling  stock,  ap- 

'  Dunham  v.  laett  and  others,  15  case  the  bonds  owned  by  the  com- 
lowa,  284;  Jessup  and  others  B.  Bridge  plainant  had  previously  been  the 
and  others,  11  Iowa,  572.  It  is  held  in  property  of  such  judgment  creditor. 
Maryland,  that  the  mortgagee  of  sub-  He  had  hypothecated  them  as  coUat- 
seqnently  to  be  acquired  goods  ac-  eral  security  for  the  payment  of  oer- 
quires  no  legal  title  thereto,  or  a  legal  tain  notes,  and  default  being  made  by 
right  of  action  against  a  party  seizing  him,  the  bonds  were  sold  at  public 
them,  but  that  in  equity  he  has  a  val-  auction.  He  was  present  at  such  sale, 
id  lien  thereon:  Butler  v.  Rahm,  46  and  made  no  objection  thereto.  It 
Md.  541,  18  Am.  Ry.  Rep.  86.  And  a  was  held  that  his  assignee  of  the  judg- 
jitdgment  creditor  having  notice  of  the  ment  was  estopped  to  allege  that  no 
mortgage  at  the  time  his  debt  was  notice  of  the  sale  was  given  to  the  as- 
contracted,  will  be  postponed  to  such  signer:  Hid.  In  the  absence  of  evi- 
mortgage  creditors,  and  his  assignee  dence  to  the  contrary,  the  proceedings 
stands  in  the  same  situation  as  to  under  which  the  sale  was  made  were 
notice:  Ibid.  As  to  what  is  a  suffi-  presumed  to  be  regular;  and  the  fact 
cient  allegation  of  the  ownership  of  that  the  complainant  had  pledged 
bonds,  in  a  bill  to  restrain  such  as-  some  of  the  bonds  as  collateral  secu- 
signee  ftom  executing  his  judgment,  rity  did  not  affect  his  rights:  Ibid. 
see  same  case.  But  on  motion  to  dis-  The  priority  of  the  complainant's  lien 
solve  the  injunction,  such  an  objeo-  over  that  of  the  defendant's,  entitled 
tion  will  be  obviated  by  the  produo-  him  to  a  continuance  of  the  injunc- 
tion of   the   bonds:    Ibid.    In  this  tion:  Ibid. 
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pliances  and  property  thereafter  acquired  by  the  company.'  The 
subsequent  acquisitions  of  rolling  stock  and  other  necessary 
equipnieuts,  and  other  means  of  operating  the  franchise,  may  be 
considered  in  the  light  of  accretions  and  fixtures,  and  therefore 
covered  by  the  mortgage,  at  law;  but  were  it  otherwise,  the  fnnds 
so  raised  being  applied  to  the  very  purpose  of  thus  increasing 
the  value  and  property  of  the  franchise,  equity  will  extend  the 
lien  to  cover  and  control  the  same,  as  also  all  other  betterments, 
additions  and  repairs  added  or  made,  from  time  to  time,  during 
the  life  of  the  mortgage;  and  therefore,  upon  the  principle  that 
equity  considers  that  as  done  which  a  chancellor  would  decree  to 
be  done,  and  as  upon  every  acquisition  of  property  within  the  de- 
scription contained  in  the  mortgage  a  chancellor  woi]ld  decree 
the  company  to  execute  a  mortgage,  it  will  be,  therefore,  consid- 
ered and  treated  as  though  it  had  been  done.' 


'  Phila.,  Wilmington  &  Baltimore 
B.  R.  Co.  V.  Woelpper,  64  Penn.  St. 
366;  S.  C.  3  Am.  R.,  596;  Pierce  ». 
The  Milwaukee  &  St.  Paul  R.  R.  Co., 
24  Wis.  551;  S.  C.  1  Am.  R.  203; 
Farmers'  Loan  and  Trust  Co.  v.  Fish- 
er and  others,  17  Wis.  114;  Pierce  v. 
Emery,  32  N.  H.  484;  S.  C.  2Redfleld's 
R.  W.  Cases,  631;  Willink  v.  The 
Morris  Canal  and  Banking  Co.,  3 
Green.  Ch.  377;  Howe  v.  Freeman,  14 
Gray,  566;  Susquehanna  Bridge  Co 
V.  Genl.  Ins.  Co.,  3  Md.  805;  Jessup 
and  others  v.  Bridge  and  others,  11 
Iowa,  572;  Clay  v.  East  Tenn.  &  Va. 
R.  R.  Co.,  6  Heisk.  421,  12  Am.  Ry. 
Rep.  38;  Pierce  on  Railways,  531. 

'Phila.,  Wilmington  &  Baltimore 
R.  R.  Co.  V.  Woelpper,  64  Penn.  St. 
366;  S.  C.  3  Am.  R.,  596,  598  &  599; 
Covey  V.  Pittsburg,  Fort  Wayne  & 
Chi.  R.  R.  Co.,  3  Phila.  173;  Pierce  v. 
The  Milwaukee  &  St.  Paul  R.  R.  Co., 
24  Wis.  551;  Williamson  v.  New  Jer- 
sey Southern  R.  R.  Co.,  28  N.  J.  Ch. 
277,  14  Am.  Ry.  Rep.  34;  Meyer  ». 
Johnston,  53  Ala.  237,  15  Am.  Ry. 
Rep.  467.  And  a  statutory  provision 
requiring  delivery  of  mortgaged  chat- 
tels, or  recording  of  the  mortgage,  is 


inapplicable  to  them:  Williamson  v. 
N.  J.  S.  R.  R.  Co.,  supra.  But  lands 
and  franchises  acquired  under  a  subse- 
quent act  of  the  legislature,  and  beyond 
the  terminus  mentioned  in  the  mort- 
gage, will  not  be  embraced  by  it,  al- 
though it  cover  franchises  to  be  ac- 
quired pertaining  to  the  main  line: 
Randolph  v.  New  Jersey  West  Line  R. 
R.  Co.,  28  N.  J.  Ch.  49,  14  Am.  Ry. 
Rep.  11;  Meyer  v.  Johnston,  supra. 
And  so  a  separate  branch  road,  con- 
structed under  a  special  charter  grant- 
ed subsequent  to  the  mortgage,  by 
which  others  than  the  original  compa- 
ny might  become  stockholders,  does 
not  pass:  Meyer  v.  Johnston.  Bat 
where  a  portion  of  the  road  is  con- 
structed after  the  execution  of  the 
mortgage,  on  a  route  other  than 
that  then  surveyed  and  located, 
but  in  the  general  direction  author- 
ized by  the  charter,  it  will  pass : 
Ibid.  Any  portion  of  the  origi- 
nal route,  however,  which  is  aban- 
doned by  the  company,  reverts  to  the 
owners  of  the  soil,  and  therefore  does 
not  pass:  Ibid.  Where  quj,lifying 
words  were  used  indicating  such  in- 
tention, a  mortgage  was  confined  to 
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The  Supreme  Court  of  Pennsylvania,  Shaeswood,  Justice,  in 
considering  the  case  cited  from  64  Pennsylvania  State  Keports, 
say:  "  The  very  objects  of  the  loan,  and  of  the  mortgage  to  secure 
it,  as  expressed  in  the  act,  "w&Bfor  thepv/rpose  of  constructing  and 
equipping  the  road.  It  evidently  contemplated  a  condition  of 
things  in  the  future.  The  bare  road,  only  then  constructed  in 
part,  without  any  rolling-stock  or  equipments,  would  have  been 
no  security',  or  a  very  inadequate  one.  Had  the  road  even  been 
fully  equipped  at  the  date  of  the  mortgage,  can  it  be  doubted 
that  the  legislature  meant  that  it  should  comprise  everything 
subsequently  acquired  to  replace  old  and  worn-out  materials,  and 
to  maintain  and  keep  up  the  equipment? " ' 

This  principle  applies  not  only  as  between  the  original  parties 
■■ — the  mortgagor  and  mortgagee — and  also  tliose  claiming  under 
the  mortgagee,  as,  for  instance,  the  holder  of  one  or  more  of  the 
bonds,  but  also  in  favor  of  such  mortgagee  or  holder  of  the  bonds 
as  against  subsequent  creditors  seeking  to  subject  the  property 
of  such  company,  of  the  description  contained  in  the  mortgage, 
to  payment  of  other  than  the  mortgage  debt.'  The  case  above 
cited  from  64  Penn.  St.  originated  in  an  effort  to  levy  and  sell, 
on  execution  in  favor  of  the  Philadelphia,  Wilmington  &  Balti- 
more Railroad  Company,  property  thus  mortgaged  by  the  Phil- 
adelphia &  Baltimore  Central  Railroad  Company.' 

The  Supreme  Court  of  Wisconsin,  Cole,  J.,  hold  that  a  pur- 
chaser under  a  tbreelosure   sale  of  such  mortgage,  buying  with- 

such  property  as  was  useful  and  neces-  599,  600. 

sary,  and  employed  in  the  construction,  ^Phila.,  Wilm.  &  Bait.  R.  R.  Co.  v. 
maintenance,  operation,  repair  and  Woelpper,  64  Penn.  St.  366;  Bruns- 
preservation  of  the  road:  Morgan  v.  wick  &  Albany  R.  R.  Co.  v.  Hughes, 
Donovan,  58  Ala.  241,  21  Am.  Ry.  52  Geo.  557,  7  Am.  Ry.  Rep.  137.  In 
.  Rep.  109.  And  property  bought  of  an  the  latter  case,  by  an  act  amending  the 
opposition  line  to  be  withdrawn  from  charter,  the  corporation  was  author- 
business,  for  the  purpose  of  prfeventing  ized  to  issue  bonds,  to  be  binding  oil 
competition,  was  held  not  covered  by  property  belonging  to  stockholders 
the  mortgage:  /W<Z.  The  charter  on-  and  mortgaged  to  the  company.  fleM, 
ly  authorizing  the  company  to  acquire  that  such  bonds  did  not  become  an 
property  for  the  purposes  enumerated  equal  Hen  with  other  bonds  secured 
above,  it  was  held  on  that  ground,  al-  by  deed  of  trust, 
so,  that  what  the  company  had  no  '  Philadelphia,  Wilmington  &  Bal- 
power  to  acquire  it  could  not  mort-  timore  R.  R.  Co.  v.  Woelpper,  64 
gage:  IHd.  Penn.  St.  366.  , 
'64  Penn.  St.  366,  373;  3  Am.  R. 
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out  notice  of  any  equity,  will  have  priority  over  a  vendor's  lien 
for  the  purchase  money  of  lands  conveyed  to  the  company  for  a, 
right  of  way  subsequently  to  the  making  and  recording  of  the 
mortgage,  the  company  being  in  the  occapancy  of  such  lands  as 
right  of  way  at  the  date  of  the  mortgage.' 

That  court  say:  "  It  appears  that  Hunt  and  Sage  purchased 
the  property  at  the  foreclosure  sale,  and  have  conveyed  it,  with- 
out notice  of  any  equities  of  the  plaintiff  in  the  premises,  to  the 
defendant  company."  *  *  *  "  And  that  it  would  be  a  viola- 
tion of  all  principle  to  permit  the  plaintiff  (the  vendor  of  the 
right  of  way),  after  the  foreclosure  sale  and  at  this  late  day,  to 
enforce  a  vendor's  lien.'" 

In  the  case  of  Pierce  w.  Emery,  cited  from  32  New  Hampshire, 
484,  the  court,  Perley,  C  J.,  after  a  careful  review  of  the  ques- 
tion, say :  "  We  are  of  opinion,  then,  that  the  act  authorized  the 
corporation  to  mortgage  the  whole  road  as  an  entire  thing,  with 
all  its  corporate  rights  and  franchises,  and  incidentally,  and  by 
,way  of  accession,  all  the  subsequently  acquired  property  of  the 
■road;"  and  that  "the  deed  in  terms  conveys  lands  subsequently 
acquired,  and  personal  property  as  then  in  use,  and  as  it  should 
thereafter  be  changed  and  renewed;"  and  that,  "taking  the 
whole  deed  together,  the  intention  is  very  apparent  to  mortgage, 
not  merely  property  then  belonging  to  the  road,  but  the  road  it- 
self and  all  its  franchises,  as  one  entire  thing,  and,  as  an  incident 
and  accession,  all  propei-ty  of  the  corporation  afterwards  acquired. 
And  such,  we  think,  was  the  legal  operation  of  the  deed  under 
the  act." ' 

But  to  the  application  of  this  rule  there  are  exceptions  in  re- 
gard to  the  subsequent  acquisition  of  personal  property  subject 
to  an  existing  lien,  and  of  a  nature,  such  as  rolling  stock  and  other 
loose  property  of  a  railroad  company,  of  being  physically  sev- 
ered or  taken  away  from  the  franchise.     The  rule  in  such  case 

'Pierce   v.  The   Milwaukee  &  St.  the  payment  of  the  bonds  secured  by 

PaulR.  R.  Co.,  24  Wis.  551;  S.  C.  1  the  trust  deed,  or  interest   thereon 

Am.  R.  203,  206.  And  see  Clay  v.  East  (until  which  contingency  the  trustees 

Tenn.  &  Va.  R.  R.  Co.,  6  Heisk.  421,  thereunder  were  not  to  become  en- 

12  Am.  Ry,  Rep.  38.    In  this  case  the  titled  to  the  possession),  acquired  a 

court  construed  the  trust  deed  to  mean  superior  lien, 

that  the  lien  thereof   attached  only  'P.  555. 

to  the  net  income,  and  held  that  an  "32  N.  H.  484,  517,  518,  519;   S. 

attaching  creditor  before  default  in  C.  2  Redfield's  Railway  Cases,  631. 
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is  that  the  prior  general  mortgage  lien  attaches  to  .the  uewly  ac- 
quired property,  when  annexed  to  the  franchise,  subject  to  all  the 
burdens  which  are  thereon  at  the  time  of  its  addition  to  the  com- 
mon stock  of  the  corporation.  So  that  when  a  railroad  com- 
pany obtains  such  additional  property  with  a  lien  thereon,  or 
itself  puts  a  lien  thereon,  by  mortgage  or  otherwise,  before 
actually  annexing  the  same  to  the  corporate  franchise,  an  anterior 
general  mortgage  lien  purporting  to  cover  the  road  and  its  serv- 
ient property,  and  all  subsequently  acquired  property  added  to 
the  same,  will  be  postponed,  as  to  such  additional  personal 
property,  in  favor  of  the  mortgage  lien  or  other  lien  thereon, 
though  junior  in  date  to  the  general  original  lien.*  The  con- 
trary, however,  is  the  ruling  as  to  accretions  or  additions  to  the 
road-bed  or  realty,  as,  for  instance,  the  adding  thereto  of  iron 
rails  regularly  laid  down." 

In  the  case  of  the  United  States  v.  the  E"ew  Orleans  Eailroad  Co., 
cited  from  12  Wallace,  the  Supreme  Court  of  the  United  States, 
Bradley,  Justice,  lay  down  the  rule  and  the  distinction  as  to  real 
property  and  personal  property,  as  follows:  "A  mortgage  in- 
tended to  cover  after-acquired  property  can  only  attach  itself 
to  such  property  in  the  condition  in  which  it  comes  into  the 
mortgagor's  hands.  If  that  property  is  already  subject  to  mort- 
gages or  other  liens,  the  general  mortgage  does  not  displace 
them,  though  they  may  be  junior  to  it  in  point  of  time.  It  only 
attaches  to  such  interest  as  the  mortgagor  acquires;  and  if  he 
purchase  property  and  give  a  mortgage  for  the  purchase-money, 
the  deed  which  he  receives  and  the  mortgage  which  he  gives  are 
regarded  as  one  transaction,  and  no  general  lien  impending  over 
him,  whether  in  the  shape  of  a  general  mortgage,  or  judgment, 
or  recognizance^  can  displace  such  mortgage  for  purchase- 
money."  '  Nor  does  a  failure  to  record  the  subsequent  mortgage 
alter  the  case.  It  does  not  come  within  the  reason  of  registry 
laws.  They  are  made  for  the  protection  of  subsequent,  and  not 
prior  purchasers.*     In  the  same  connection  the  learned  judge 

'  United  States  v.  New  Orleans  R.  Williamson  v.  N.  J.  S.  R.  R.Oo.,  supra. 

R.  Co.,  12  Wall.  362;  Williamson  v.  =  United  States  v.  New  Orleans  R. 

New  Jersey  Southern  R.   R.   Co.,   28  R.  Co.,  12  Wall.  362. 

N.  J.  Ch.  277,  14  Am.  Ry.  Rep.  34;  =>  United  States  v.  New  Orleans  Ri 

Meyer  v.  Johnston,  53  Ala.  237,  15  R.  Co.,  12  Wall.  365. 

Am.  Ry.  Rep.  467.    And  the  rule  is  the  '  United  States  w.  New  Orleans  R. 

same  as  to  the  claims  of  employes:  R.  Co.,  12  Wall.  362,  365.                i 
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says:  "Had  the  property  sold  by  the  government  to  the  rail; 
road  company  been  rails,  as  in  the  case  of  the  Galveston  Rail- 
road Company  v.  Cowdrey,  or  any  other  material  which  became 
affixed  to  and  a  part  of  the  principal  thing,  the  result  would  have 
been  different.  But  being  loose  property,  susceptible  of  separate 
ownership  and  separate  liens,  such  liens,  if  binding  on  the  rail- 
road company  itself,  are  unaffected  by  a  prior  general  mortgage 
given  by  the  company,  and  paramount  thereto." ' 

It  is  the  well-settled  law  of  the  American  courts  that  ordinary 
railroad  coupon  bonds,  payable  to  bearer,  are  negotiable  securi- 
ties;' and  so  are  their  coupons.  The  latter  may  be  detached  from 
the  bonds,  and  negotiated  by  simple  delivery  of  the  same;  and 
may  be  sued  and  recovered  upon  separately  from,  and  without 
producing,  the  bond.  This  conclusion  results  as  well  from  the 
intent  of  the  makers,  indicated  by  the  form  in  which  they  are 
issued  and  put  in  circulation,  as  from  the  usage  and  practice  of 
the  business  community  in  dealing  in  them,  and  also  from  the 
decisions  of  the  courts.' 

The  Supreme  Court  of  the  United  States,  Nelson,  Justice,  in 
the  case  of  the  Commissioners  of  Knox  County  v.  Aspinwall, 
lay  down  the  doctrine  in  respect  to  the  coupons  in  the  foUowinar 
language:  "A  question  was  made  upon  the  argument,  that  the 
suit  could  not  be  maintained  upon  the  coupons  without  the 
production  of  the  bonds  to  which  they  had  been  attached.  But 
the  answer  is  that  these  coupons,  or  warrants  for  the  interest, 
were  drawn  and  executed  in  a  form  and  mode  for  the  very  pur- 

'  United  States  v.  New  Orleans  R.  Comrs.  of  Knox  County  v.  Aspinwall 

R.  Co.,  12  Wall.  362,  365.  and  others,  21  How.  539;    Gelpeke  v. 

^  But  they  are  within  the  Pennsyl-  Dubuque,    1    Wall.    175;    Meyer   e. 

vania  statute  of  May  28,  1715;  and  Muscatine,   1  "^all.  384;    Seybert  v. 

under  that  act  an  assignee  can  not  Pittsburg,     1    Wall.     272 ;     Mercer 

sue  thereon  in  his  own  name  without  County  v.  Hacket,   1  Wall.  83;    Van 

showing  an  assignment  under  seal,  Hostrupu.  Madison  City,  1  Wall.  291; 

before  two  or  more  credible  witnesses:  Sheboygan  County  v.  Parker,  3  Wall. 

Bunting  v.  Camden  &  Atlantic  R.  R.  93;  Thomson  v.  Lee  County,  3  Wall. 

Co.,  81  Penn.  St.  254,  15  Am.  Ry.  327;  Ida  v.  Conn.  &  P.  R.  R.  R.  Co.,  32 

Rep.  570.  Vt.  297;  Chapin  v.  Vermont  &  Mass. 

'  National  Exchange  Bank  d.  Harfr  R.  R.  Co.,  8  Gray,  575;    Mechanics 

ford,  Providence  &  Pishkill  R.  R.  Co.,  Bank  v.  N.  T.  &  N.  Haven  R.  R.  Co., 

8  R.  I.  375;    S.  C.  5   Am.  R.  582;  13  N.  T.  599;    Conn.  Mut.  Life  Ins. 

County  of  Beaver  v.  Armstrong,  44  Co.  v.  Cleveland,  C.  &  C.  R.  R.  Co., 

Penn.   St.  63;    White  ».  Vermont  &  41  Baxb.  9, 
Mass.  R.  R.  Co.,  21  How.  575;  The 
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pose  of  separating  them  from  the  bond,  and  thereby  dispensing 
with  the  necessity  of  its  production  at  the  time  of  the  accruing 
of  each  installment  of  interest,  and  at  the  same  time  to  furnish 
complete  evidence  of  the  payment  of  the  interest  to  the  makers 
of  the  obligation." ' 

Nor  does  it  matter,  as  an  objection  to  a  recovery  upon  the  cou- 
pons, that  the  bonds  themselves  have  matured  and  have  been  paid, 
if  the  coupons  sued  on  have  not;  for  it,  in  such  suit,  it  be  neces- 
sary to  refer  to  the  bonds,  it  need  be  byway  of  inducement  only." 

Nor  is  it  any  objection  to  a  recovery  upon  corporate  bonds  of 
a  railroad  company,  that  the  corporate  seal  was  affixed  to  the 
bonds  by  the  printer,  by  direction  of  the  officers  of  the  corpo- 
ration, who  subsequently  signed  and  issued  the  bonds  under 
such  seal.  By  such  subsequent  signing  and  issuing  of  the  bonds, 
with  the  seal  so  affixed  thereto,  the  corporation  adopted  the  act 
of  the  printer,  and  the  bonds  became  sufficiently  sealed,  and 
were  rendered  obligatory  upon  the  company.  The  Supreme 
Court  of  Massachusetts  say :  "  This  is  no  more  nor  less  than 
constantly  takes  place  when  a  scrivener  prepares  and  affixes  a  seal 
to  a  deed,  which  the  grantor  thereupon  signs  and  delivers.  The 
practice  is  of  unquestionable  validity,  and  the  authorities  for  it 
are  abundant." ' 

Nor  is  it  a  valid  defense  to  a  recovery  on  such  bonds,  that  a, 
part  of  them  were  delivered  as  collateral  security  for  the  payment 
of  the  others.  If  the  defendants  would  avail  themselves  of  that 
fact,  they  should  first  pay  up  the  amount  of  their  real  indebted-;, 
ness,  which  the  collateral  bonds  were  delivered  to  secure.  With- 
out such  payment,  or  a  tender  thereof,  there  is  not  only  no 
equity  in  such  a  defense,  but  the  defense  is  equally  unavailable 
upon  the  principles  of  the  common  law.* 

Where  bonds  were  made  payable  on  January  1, 1861,  "  with 

>21  How.  539,  546.  Mass.  444;  S.  C.  1  Withrow's   Corp. 

'National  Ex.   Bank  v.  Hartford,  Cos.,  644.    Bonds  held  as  collaterals 

Providence  &  Fishkill  B.  R.  Co.,  8  E.  should  be  paid,  on  the  mortgage  sale, 

I.  375;  S.  C.  5  Am.  E.,  582.  only  to  the  extent  of  the  debts  for 

'Royal  Bank  of  Liverpool  v.  Grand  which  they  are  held:  Newport  &  Cin- 

JunclionE.R.&  Depot  Co.,  100  Mass.  cinnati  Bridge  Co.  v.  Douglass,    12 

444;    S.  C.  1  Withrow's  Corp.  Caa.,  Bush,  673,  18  Am.  Ry.  Rep.  221.  Pur- 

644  645.  chasers  of  such  bonds,  however,  at  a 

*  Royal  Bank  of  Liverpool  v.  Grand  sale  to  satisfy  the  debt,  become  the 

Junction  R.    R.    &  Depot  Co.,  100  owners:  Ibid. 
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interest  at  the  rate  of  six  per  cent,  per  annum,  payable  half 
yearly,  at  said  treasurer's  office,  on  July  1,  and  January  1,  of 
each  year  after  January  1,  1851,  upon  the  surrender  of  the  cor- 
responding warrants  hereto  annexed,"  it  was  held  that  interest 
after  maturity,  and  the  payment  of  all  the  coupons,  was  recov- 
erable as  damages  for  the  detention  of  the  money  due,  and  should 
be  computed  at  six  per  cent.,  without  serai-annual  or  other 
rests.' 

In  the  case  cited  below  from  49  Illinois,'  in  reference  to  the 
power  of  a  corporate  company  to  contract  without  seal,  the  Su- 
preme Court  of  that  state  use  the  following  language:  "The 
ancient  doctrine  of  the  common  law,  that  a  corporation  could 
speak  and  act  only  by  its  corporate  seal,  has  long  since  been 
exploded,  and  it  is  now  too  well  settled  in  this  country  to  need 
any  citation  of  authorities,  that  a  corporation,  acting  within  the 
scope  of  its  legitimate  authority,  is  as  much  bound  by  a  parol 
contract,  made  by  its  authorized  agent,  as  a  natural  person  would 
be  under  like  circumstances;"  and  in  the  Philadelphia  &  West 
Chester  E.  R.  Co.  v.  Hickman,  the  court  say:  "Eut,  independ- 
ently of  that  express  authority  conferred  by  the  charter,  the  cor- 
poration, as  an  incident  of  its  creation,  has  the  power  to  make 
all  contracts,  whether  express  or  implied,  whether  by  bond,  bill 
of  exchange,  or  negotiable  note,  which  are  entered  into  in  the 
usual  and  necessary  course  of  its  legitimate  business,  except 
.  where  there  is  a  statutory  prohibition."  ' 

■  Although  the  bonds  and  mortgage  be  executed  at  a  place 
outside  of  the  state  wherein  the  corporation  is  organized  and  by 
law  exists,  and  has  its  local  residence,  they  will  be  valid  in  the 
hands  of  iona  fide  purchasers,  if  the  company  is  otherwise 
authorized  to  make  them;  and  it  will  be  estopped  to  deny  their 
validity.*  Moreover,  it  is  well  settled  that  a  corporation  may, 
by  its  agents,  make  contracts  and  transact  business  in  another 

'  Ashuelot  R.  R.  Co.  d.  Elliot,  57  N.  land  &  Burlington  R.  R.  Co.,  Su- 

H.  397,  13  Am.  Ry.  Rep.,  491.  preme  Ct.  Vt.,   Nov.   term,  1869,  4 

^Racine  &  Miss.  R.  R.  Co.  v.  The  Am.  Ry.  Rep.,  291.     Nor  does  the 

Farmers'  Loan  &  Trust  Co.,  49  111.  fact  that  such  mortgage  allows   the 

331,  340.  trustees  under  it  to  be  residents  of 

»28  Penn.  St.  R.  818.  such  other  state,   affect  its  validity: 

*  Galveston  R.  R.  Co.  v.  Cowdrey,  Cheever  ».  Rutland  &  Burlington  R. 

11  Wall.  476,  477;  Cheever  v.  Rut-  E,  Co.,  su'gra. 
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territory,  and  may  sue  and  be  sued  therein.'  In  the  case  here 
cited  from  11  Wallace,  the  Supreme  Court  of  the  United  States, 
Beadley,  Justice,  say:  "A  contrary  doctrine  would  authorize  a 
company  to  take  advantage  of  its  own  wrong,  and  would 
seriously  impair  the  negotiability  and  value  of  such  securities;" 
and  that  "  Whoever  may,  under  supposable  circumstances,  raise 
an  objection  of  this  kind,  it  ought  not  to  lie  in  the  mouth  of  the 
company  to  raise  it;"  and  that  "if  the  company  are  estopped, 
then  those  wlio  purchase  the  property  of  the  company  at  an 
execution  sale  must  be  estopped." " 

There  are  cases,  it  is  true,  in  which  extra-territorial  acts 
and  transactions  will  be  void,  as  where  acts  are  committed  that 
are  positively  prohibited  by  law,  or  committed,  in  a  place  pro- 
hibited by  law,  or  such  as  are  fraudulent  in  themselves,  as  where 
the  directors  of  a  corporation  of  the  state  of  New  Jersey  met  in 
Philadelphia,  in  the  state  of  Pennsylvania,  against  a  prohibitory 
statute  of  New  Jersey,  and  there  improperly,  and  therefore 
fraudulently,  voted  themselves  certain  shares  of  stock.  Such 
proceeding  was  held  to  be  void,  but  not  necessarily  so  for  occur- 
ring out  of  the  state,  if  otherwise  honest,  and  the  positive  law 
of  the  corporation  had  not  forbidden  business  to  be  done  by  the 
company  elsewhere  than  in  New  Jersey.  Such  a  transaction  as 
voting  stock  to  themselves  is  fraudulent  and  void  anywhere.' 

A  railroad  corporation  authorized  by  statute  to  execiite  mort- 
gages, may  mortgage  its  entire  line  of  road,  with  all  the  rolling- 
stock-,  fixtures,  and  appurtenances  or  servient  interest,  in  one 
mortgage,  or  in  one  or  more  successive  mortgages;  or  it  may 
assign  certain  portions  of  the  rolling-stock  and  movable  in- 
terests to  one  division  or  portion  of  its  road,  and  certain   other 

'  Galveston  R.  R.  Co.  v.  Cowdrey,  the  laws  of  such  state,  if  it  is  appar- 
11  Wall.  476,  477;  Arms  v.  Co-  ent  the  parties  intended  to  contract 
nant,  36  Vt.  744;  Wright  v.  Bundy,  with  reference  to  the  laws  of  the  state 
11  Ind.  398;  Bellows  v.  Todd,  39  fa.  in  which  the  railroad  mortgaged  is 
209;  Coe  v.  N.  J.  Midland  Ry.  Co.,  4  situated:  Cheever  v.  Rutland  &  Bur- 
Stew.  117;  Wood  Hydraulic  H.  M.  lington  R.  R.  Co.,  supra;  and  such 
Co.  V.  King,  45  Ga.  34;  Ohio  &  Miss.  intent  is  established  beyond  question 
R.  R.  Co.  V.  McPherson,  35  Mo.  13.  by  a  specific  reference  m  the  instru- 

'11  Wall.  477.    And  where  such  a  ment  to  a  statute  of  the  latter  state 

moi'tgage  is  both  executed  and  made  allowing  such  increased  int-erest:  Ibid. 

payable  in  such  other  state,  it  will  not  'Hilles  v.  Parrish,  14  N.  J.  Ch.  R. 

be  deemed  invalid  because  the  rate  of  383. 
interest  is  higher  than  is  allowed  by 


25i  THE   LAW   OF   RAILWAYS. 

parts  of  such  rolling-stock  and  movables  to  another  division,  and 
mortgage  each  of  such  divisions,  with  the  rolling-stock  and 
movable  interests  so  assigned  to  the  same,  in  separate  and  dis- 
tinct mortgages;  and  whether  the  one  or  the  other  was  the  pur- 
pose of  the  company  in  executing  a  mortgage  or  mortgages,  is 
to  be  gathered  from  the  intention  of  the  company,  evidenced  by 
the  language  of  the  mortgages  themselves.  When  such  inten- 
tion is  apparent,  the  courts  will  carry  it  out.' 

A  junior  mortgagee  of  a  railroad  company,  whose  mortgage 
purports  upon  its  face  to  be  subject  to  a  prior  mortgage  or 
mortgages,  referred  to  therein  as  existing  against  the  same 
property,  is  estopped  to  deny  the  validity  of  such  prior  mortgage 
or  mortgages.  And  where  such  prior  mortgage  or  mortgages 
are  for  security  of  bonds  of  the  company  negotiable  by  delivery, 
which  are  already  in  circulation  in  the  business  community,  and 
the  bonds  secured  by  the  junior  mortgage  show  upon  their  face 
that  they  are  subject  to  such  prior  mortgage  or  mortgages,  then, 
not  only  the  junior  mortgagees  are  estopped,  but  all  subsequent 
holders  of  the  bonds  of  the  junior  mortgage  are  estopped  like- 
wise, to  deny  or  dispute  the  justness  or  validity  of  the  oldsr 
mortgages  and  bonds  therein  referred  to." 

On  this  subject  the  Supreme  Court  of  the  United  States,  Nel- 
son, Justice,  say:  "All  persons,  therefore,  taking  these  third 
mortgage  bonds,  or  coming  in  under  the  mortgage,  took  them 
and  came  in  with  &  full  knowledge  that  the  mortgagor  had  made 
the  security  subject  to  the  prior  lien  and  indebtedness."  That, 
"  Even- if  there  had  been  any  valid  objection  to  these  bonds  under 
the  second  mortgage,  it  was  competent  for  the  obligor  to  waive 
them,"  and  that  "  no  better  proof  could  be  furnished  of  the  waiver 
than  the  acknowledgment  of  the  full  indebtedness,  by  making  the 
subsequent  security  subject  to  it."  ' 

'Minnesota  Co.  ».  St.  Paul  Co.,  2  v.  Plant, 54 Miss.  106, 17  Am.  Ry.  Rep. 

Wall.  609,  635;  Buford  v.  Keokuk  N.  389.    So  in  ejectment,  the  plaintiif, 

Line  Pack.  Co.,  3  Mo.  App.  159;  WU-  claiming  as  a  judgment  creditor  of  tlie 

son  t).  Miers,  10  Com.  B.  (N.  S.),  348;  railroad  company  under  am  execution 

Featheratonhaugk  v.  Lee  Moor  P.  C.  sale,  can  not  dispute  the  power  of  the 

Co.,  L,  R.  1  Eq.  Cas.  318.  company    to  mortgage  its  property: 

'  Bronson  v.  La  Crosse  &  Mil.  R.  R.  Morgan  v.  Donovan,  58  Ala.  241,  21 

Co.,  2  "Wall.  283.    They  are  also  es-  Am.  Ry.  Rep.  109. 

topped  to  deny  the  power  of  the  compa-  'Bronson*.  La  Crosse  &  Mil  w.  R. 

ny  to  mortgage,  by  the  acceptance  of  R.  Co.,  2  "Wall.  283,  311. 
their  own  mortgage  merely :  McAllister 
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The  grant  of  specific  or  express  power  to  mortgage  for  par- 
ticular purposes,  as,  for  instance,  to  make  a  mortgage  in  a  spe- 
ciiic  case,  or  specified  cases,  will  not,  without  words  expressly 
restrictive,  control  or  inhibit  it  from  exercising  the  power  gen- 
erally, which  is  incident  to  it  upon  general  principles.'  The 
Supreme  Court  of  Alabama  hold  upon  this  subject  the  following 
language:  "  But  it  does  not  result  from  this  (the  grant  of  special 
power),  that  the  corporation  may  not  execute  a  trust  deed,  or 
mortgage.  It  is  laid  down  as  a  general  rule,  without  excep- 
tion, that  corporations  at  this  day  are  capable  of  making  every 
species  of  deed." ' 

It  is  not  usury  for  railroad  companies  tosell  their  bonds  at  a 
rate  which,  if  a  loan,  under  ordinary  circumstances  would  be  usury, 
where  by  law  railroad  companies  are  allowed  to  execute  bonds 
and  sell  the  same  to  raise  money,  at  such  prices  as  to  such  com- 
panies seem  advisable.'  For  such  a  law,  permitting  railroad 
companies  to  borrow  money,  and  to  make  bonds  or  notes  and  sell 
the  same  at  a  discount  which,  but  for  such  law,  would  be  usury, 
is  in  effect  a  repeal  of  the  usury  law  in  reference  to  such 
particular  transactions  of  these  companies.*  And  when  such 
a  law  exists  in  any  state  in  regard  to  its  own  railroads,  the 
benefits  and  privileges  thereby  given  will  be  extended  by  comity 
to  those  of  neighboring  states.' 

A  conveyance  of  all  its  property  by  a  railroad  corporation  to  a 
contractor  who  undertakes  to  build  its  railroad,  and  as  a  security 
for  payment  of  the  coupons  and  bonds  of  the  road  from  time  to 
time  to  be  executed  and  delivered  to  such  contractor  by  it,  is 
not,  in  the  state  of  Maine,  a  deed  of  trust  within  the  statute  of 
that  state,'  but  is  simply  a  mortgage,  and  the  grantee  therein 
acquires  only  the  rights  and  incurs  only  the  responsibility  of  a 
mortgagee  thereby,  although  a  condition  be  inserted  therein  al- 
lowing possession  to  be  taken  on  failure  of  payment,  and  a  sale 
without  judicial  order  therefor  to  be  made  of  the  property  for 
satisfaction  of  said  bonds  and  coupons.' 

'  Mobile  &  Cedar  Point  R.  R.  Co.  v.  *  Ibid. 

ralman  &  Ralston,  15  Ala.  472,  491;  'Ibid. 

Allen  V.  The  Montgomery  R.  R.  Co.,  •  R.  Stats.  1857,  Ch.  51,  Sec.  53. 

11  Ala.  437.  'Matter  of  the  Bondholders  of  the 

'Mobile  &  Cedar  Pomt  R.  R.  Co.  v.  York  &  Cumberland  R.  R.  Co.,  50 

Talman  &  Ralston,  15  Ala.  491.  Maine,  552;  Mason  «.York  &  Cumber- 

'  Junction  R.  R.  Co.  v.  Bank  of  Ash-  land  R.  R.  Co.,  52  Maine,  82. 
land,  12  WaU.  226. 
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Upon  a  transfer  of  the  bonds  or  coupotis,  or  any  part  thereof, 
by  the  contractor  mortgagee  to  other  persons,  he  then  holds  tlie 
legal  title  to  the  mortgaged  premises  as  security  for  his  remain- 
ing interest  in  the  bonds  and  coupons,  and  also  in  trust  for  those 
holding  the  bonds  and  coupons  so  transferred  by  him,  and  as 
security  for  the  payment  thereof.' 

.  In  case  of  tlie  insolvency  of  the  corporation  mortgagor,  if  the 
bonds  have  not  all  been  issued  to  the  contractor  by  it  for  the  full 
amount  of  its  indebtedness  for  construction,  the  mortgage 
security  inures  as  well  to  the  securing  or  covering  of  the  balance 
due  the  contractor  for  which  bonds  have  not  been  issued,  as  to 
securing  the  bonds  already  delivered  to  him  and  remaining 
in  his  hands,  if  he  still  retain  the  whole  of  the  bonds  so  issued 
to  him."  But  it  would  be  a  fraud  on  those  to  whom  any  portion 
of  the  bonds  are  transferred  by  the  contractor,  to  allow  him  a 
concurrent  lien  for  his  remaining  construction  account  with  the 
lien  of  the  holders  of  the  bonds  so  transferred,  upon  the  effects 
of  the  insolvent  company,  on  marshaling  and  distributing  its 
assets."  The  bondholders,  whomsoever  they  are,  have  the  first 
lien,  and  are  first  to  be  paid,  share  and  share  alike* — the  con- 
tract of  construction  next." 

The  power  to  sell  by  the  mortgagee,  stipulated  for,  and  at- 
tempted to  be  conferred  in,  such  mortgage,  is  nugatory  in  Maine 
under  the  statute,  and  may  not  be  so  exercised  as  to  confer  title 
to  the  mortgaged  premises  in  bar  of  redemptiofl,  either  by  the 
supposed  recipient  of  the  power — the  contractor — nor  by  those 
to  whom  he  transfers  the  bonds,  or  his  rights  and  interests  under 

>  Matter  of  Bondholders  of  the  York  Cumberland  R.  R.  Co.,  50  Maine,  552; 

&  Cumberland  R.  R.  Co.,   50  Maine,  Mason  v.  York  &  Cumberland  R.  R. 

552;    Mason  v.  York  &  Cumberland  Co.,  52  Maine,  82. 

R.  R.  Co.,  52  Maine,  82.    A  trustee  in  =  Mason  v.  York  &  Cumberland  R. 

possession  under  the  trust  deed  is  also  R.  Co.,  52  Maine,  b2.    And  see  Meyer 

a  trustee  for  the  corporation  as  well  as  v.  Johnston,  53  Ala.  237,  15  Am.  Ry. 

the  bondholders,  and  it  is  inconsistent  Rep.  467. 

with  his  duties  as  such  to  deal  in  the  *  Mason  t'.  York  &  Cumberland  R. 

bonds  secured  by  the  deed  for  his  own  R.  Co.,  52  Maine,  82;  Moore  v.  Ware, 

private  gain:   Ashuelot  R.  R.  Co.  ».  38  Maine,  496;    Meyer  v.  Johnston, 

Elliot,  57  N.  H.  397,  13  Am.  Ry.  Rep.  supra. 

491.    Nor  can  he  lease  the  road  to  'Mason  D.York  &  Cumberland  R. 

another  company  of  which  he  is  a  R.  Co.,  52  Maine,  82j  Meyer  v.  John- 

stookholder  and  director:  Ibid.  ston,  supiu, 

"  Matter  of  Bondholders  of  York  & 
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irnch  contract  and  mortgage  deed.'  It  results,  therefore,  if  the 
mortgagee  assign  over  the  mortgage,  that  as  between  the  bond- 
holders and  the  assignee  of  the  mortgage,  the  estate  is  held  as 
it  was  previously  held  by  the  mortgagee,  and  subject  to  the 
vxme  trusts  as  it  was  in  his  hands." 

Though,  technically  speaking,  a  railroad  or  other  corporation 
isan  ,not  alienate  or  mortgage  (by  which  it  may  be  liable  to  be 
alienated,)  its  franchise  to  be  a  corporation,  that  is,  its  corporate 
entity,  as  a  whole  or  in  part,'  yet  when  authorized  by  legisla- 
tive authority  to  do  so,  either  express  or  clearly  implied, 
it  may  alienate  absolutely,  or  mortgage  the  same,  at  pleas- 
ure.* Therefore  a  mortgage  made  by  such  corporation  to  secure 
bonds  made  by  it,  under  authority  implied  in  law,  will  be  valid 
hi  equity.' 

Where  a  state  takes  a  mortgage  from  a  railroad  company  to  se- 
cure the  payment,  by  the  company,  of  bonds  and  coupons  thereof, 
issued  to  the  compimy  to  promote  the  construction  of  its  railroad, 
and  as  a  loan  of  the  credit  of  the  state,  under  an  act  of  assembly 
providing  for  such  issuing  of  bonds  and  security  to  the  state  by 
a  mortgage,  a  subsequent  act  of  assembly  releasing  the  company 
from  such  payment,  and  accepting  capital  stock  of  the  company 
in  lieu  thereof,  to  be  issued  to  the  state,  is  valid,  notwithstand- 
ing that  thereby  the  sole  liability  for  payment  of  the  bonds  de- 
volves upon  the  state,  and  no  new  provision  be  made  for  the  pay- 
ment thereof;  and  notwithstanding,  also,  there  be  a  constitutional 
provision  against  the  legislature  creating  any  debt  of  the  state 
without  providing  means  of  paying  the  same,  and  which  provis- 
ion of  the  constitution  also  makes  the  acts  providing  for  pay- 
ment irrepealable.  Such  subsequent  act  does  not  repeal  the  for- 
mer one,  but  merely  accepts  a  different  security  and  method  of 
settlement,   thereby  releasing  the  collateral  obligation  of  the 

'  Mason  v.  York  &  Cumberland  R.  ing  them :   Ibid. 
R.  Co.,  52  Maine,  82.    And  it  does         ^jjason-v.  York  &  Cumberland  R 

not  oust  the  jurisdiction  of  a  court  of  R.  Co.,  52  Maine,  82. 
chancery.    It  is  a  cumulative  remedy:  '  East  Boston  Freight  R.  R.  Co.  v 

McAllister  v.  Plant,  54  Miss.  106,  17  Eastern  R.  R.  Co.,  13  AUen,  422. 
Am.  Ry.  Rep.  389.     And  where  sev-  *  East  Boston  Freight  R.  R.  Co.  v. 

eral  powers  are  conferred,  the  trustees  Eastern  R.  R.  Co.,  13  JQlea,  422. 
or  bondholders  are  not  confined  to  any         '  East  Boston  Freight  R.  R.  Co.  v. 

particular  order  of  priority  in  execut-  Eastern  R.  R.  Co.,  13  Allen,  422. 

17 
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company  to  pay  the  bonds  and  coupons  of  the  state,  for  the  stat^ 
and  accepting  capital  stock  in  lien  of  such  obligation." 

The  tracks,  Btructnres  and  fixtures  of  a  railroad,  placed  by 
the  company  upon  land  procured  by  purchase  of  a  land  owner 
for  right  of  way,  but  as  parcel  of  a  tract  subject  at  the  time  of 
procurement  to  a  mortgage  debt,  do  not,  as  at  common  law  is 
the  rule  between  individuals,- become  "industrial  accretions" 
annexed  to  the  soil  or  fee,  for  the  benefit  of  the  mortgagee,  and 
as  such  liable  to  be  sold  wich  the  land  to  satisfy  the  mortgage 
debt."  If  in  such  case  the  mortgagee  foreclose,  and  procure  title 
to  the  fee,  the  railroad  company  becomes  liable,  as  held  in  Wis- 
consin, to  respond  to  the  person  thus  obtaining  the  fee  for  the 
value  of  the  land  taken,  to  be  estimated  as  of  the  time  of  the 
original  taking,  and  not  to  include  the  value  of  the  structures 
placed  there  by  the  company." 

This  liability  to  respond  to  the  holder  of  the  fee  procured  un- 
der the  mortgage  sale,  exists  in  Wisconsin  irrespective  of  the 
fact  that  the  company  may  have  incautiously  made  full  compen- 
sation  to  the  land  owner  or  mortgagor  for  the  lands  taken,  and 
damages.*  Whether  such  prior  compensation  has  been  made,  or 
whether  none  has  been  made  at  all,  if  title  be  made  under  the 
mortgage  sale  to  the  purchaser  thereat,  the  remedy  thereafter  of 
the  company  Is  to  call  out  the  assessing  commissioners  and  have 
the  damages  assessed  under  the  statute,  and  by  paying  the  same, 
the  right  of  way  will  vest  in  the  company  free  of  such  mortgage 
incumbrance  or  mortgage  sale.°  But  whether  upon  general  equity 
principles,  the  company,  where  it  has  purchased  the  right  of 
way  of  the  mortgage  debtor  and  paid  for  the  same  to  him,  are 
not  entitled  to  have  the  same  free  of  the  mortgage  lien  if  a  suf- 
ficiency in  value  of  the  premises  remain  out  of  which  to  make 
the  mortgage  debt;  and  whether  it  is,  therefore,  not  entitled  to 
a  modified  decree  directing  a  sale  in  inverse  order  to  the  sale 

'  State  of  Louisiana  v.  The  North  tional:  Tb.  69. 

Louisiana  &  Texas  R.  R.  Co.,  25  La.  =  Kennedy  v.  The  Mil.  &  St.  Paul 

An.  65.    In  the  case  here  cited  the  Ry.  Co.,  22  Wis.  581. 

Supreme  Court  of  Louisiana  rule  in  'Kennedy  v.  The  Mil.  &  St.  Paul 

favor  of  the  yalidity  of  the  latter  act  Ry.  Co.,  22  Wis.  581. 

in  a  constitutional  point  of  view,  on  *  Kennedy  ».  The  MU.  &  St.  Paul 

the  ground  that  where  there  is  rea-  Ry.  Co.,  22  Wis.  581. 

Bonable  doubt  as  to  unconstitutional-  '  Kennedy  v.  The  Mil.  &  St.  Paul 

ity,  a  law  will  not  be  held  unconstitu-  Ry.  Co.,  22  Wis.  581. 
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made  by  the  debtor — that  is,  a  sale  of  the  remainder  first,  and 
then  of  the  right  of  way  land  if  the  first  sale  prove  deficient — 
are  questions  which,  although  brought  before  it,  we  do  not  im- 
derstand  the  Supreme  Court  of  Wisconsin  to  have  decided  in  the 
case  here  cited.  That  court  intimate,  however,  that  proceedings 
will  be  stayed  as  to  foreclosure,  if  requested,  until  the  company 
can  procure  an  assessment  under  the  statute,  and  by  paying  the 
assessment,  thus  secure  its  right  of  way,  by  preventing  a  sale  there- 
of under  the  mortgage  at  all.'  To  whom  the  payment  of  dam- 
ages is  to  be  made  in  such  cases,  in  case  of  an  assessment  be- 
fore the  inception  of  foreclosure  proceedings,  when  the  statute 
is  silent  on  the  subject,  is  not  intimated  by  the  court.  If  made 
after  the  mortgage  sale,  however,  it  seems  to  be  held  that  the 
money  is  to  be  paid  to  the  person  making  title  under  the  sale.  If 
made,  however,  pending  proceedings  to  foreclose,  we  take  it, 
though  not  so  decided  by  the  court,  that  the  damages  should  be 
paid  into  court,  and  by  it  applied  according  to  equity  and  legal 
right. 

Delivery  of  rails  by  one  company  to  another,  to  be  laid  on  a 
certain  part  of  the  latter's  road,  and  to  become  their  property 
only  when  paid  for,  leaves  a  lien  on  the  rails  in  favor  of  the  for- 
mer, which  overrides  a  subsequent  mortgage  taken  with  notice 
thereof.'  And  in  such  case  notice  to  the  mortgage  trustees  is 
notice  to  the  mortgagees  or  bondholders;  the  title,  in  such  case, 
in  the  rails,  is  held  to  remain  in  the  company  furnishing  the  same 
uutil  paid  for.' 

A  mortgage  of  a  railroad  professing  to  cover  all  after-acquired 
property,  will  still  be  subject  to  the  anterior  lien,  as  for  the  pur- 
chase money,  under  which  movable  property  is  afterwards  ac- 
quired and  put  upon  the  road;  as,  for  instance,  locomotive 
engines,  or  cars,  put  upon  the  road,  but  already  subject  to  a  lien 
for  their  purchase  money.*  But  as  to  such  property  as,  being 
immovable,  is  afterwards  annexed  to  the  road,  as,  for  instance, 
iron  rails,  ties,  earth,  etc.,  these  become  inseparable  from,  and 
part  of,  the  structure,  and  as  such  are  subject,  in  common  with 

•Kennedy  v.  The  Mil.  &  St.  Paul         'Haven  v.  Emeiy,  33  N.  H.  66. 
Ry.  Co.,  22  Wis.  581,  593.  ^United  States  v.  New  Orleans  R. 

' Haven  v.  Emery,  33  N.  H.  66.  K.,  12  Wall.  362. 


260  THE   LAW   OF   EAILWATS. 

that  to  which  they  are  annexed,  to  the  original  mortgage,  and  it 
has  priority  in  regard  to  them.' 

Not  so,  however,  as  between  the  parties  and  subsequent  pur- 
chasers or  mortgagees  with  notice,  if  otherwise  agreed  in  the 
contract  by  which  such  additions  are  procured  to  be  made;  as, 
for  instance,  although  rails  laid  upon  a  railroad  bed,  and  there 
fastened  down  ready  for  the  running  of  the  cars  thereon,  then 
become  annexed  to  the  realty,  and  thenceforth  are  a  part  thereof, 
and  have  ceased  to  be  personal  property,  in  the  absence  of  any 
agreement  changing  the  rule  of  law  in  that  respect, "  yet  if  they 
be  so  laid  and  fixed  under  an  agreement  that  they  shall  be  placed 
upon  a  specified  portion  of  the  road  so  as  to  be  capable  of  identi- 
fication, and  shall  remain  the  personal  property  of  the  vendor  (so 
called)  or  person  furnishing  them  until  he  be  paid  for  them  a 
specified  price,  then  they  do  not,  when  so  laid,  become,  as 
between  the  parties  to  such  agreement,  a  part  of  the  realty,  and 
are  not  so  inseparably  annexed  thereto  that  they  can  not  be 
removed  for  non-payment  of  the  price  so  specified.  Such 
agreement  supersedes  the  general  rule  of  the  law  that  would 
otherwise  apply  to  the  case,  and  is  not  only  binding  upon  the 
parties  to  it,  but  is  binding  also  on  subsequent  mortgagees  who 
take  their  mortgage  with  notice  thereof."  But  without  notice 
such  subsequent  mortgagees  are  not  afiFected  thereby.'  Nor  is 
sncdi  an  agreement  binding  as  against  prior  honafide  mortgagees 
of  the  railroad,  nor  as  against  the  landholder  who  may  still 
have  a  lien  for  compensation  for  right  of  way,  or  for  the  price  of 
the  land  whereon  such  rails  are  laid,  unless  they  make  it  so  by 
assent  thereto." 

A  mortgage  given  by  a  railroad  corporation,  which  is  ex- 
pressed to  be  upon  all  its  road  and  superstructure  of  every  kind, 
specifying  the  same  with  such  particulars  only  as  in  the  several 
descriptions  pertain  to  the  road  and  its  appliances  and  servient 
structures,  will  not  include  lands  subsequently  acquired  and 
mortgaged  to  a  subsequent   mortgagee,  which  are  situate  at  a 

'United  States  e.  New  Orleans  R.  Mass.  279;  Pierce  v.  Emery,  32  N.  H. 

R.,  12  Wall.i  362;    Galveston  R.  R.  484;  Haven  v.  Emery,  83  N.  H.  (56. 

Co.  V.  Cowdrey,  11  Wall.  459.  *Hunt  v.  Bay  State   Iron  Co.,  97 

2 Hunt  J).  Bay  State  Iron  Co.,    97  Mass.  279. 

*fa'3.  279.  6  Hmjt  V.  Bay  State   Iron  Co.,  97 

'Hunt  ».  Bay  State  Iron  Co.,  97  Mass.  279.                  , 
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distance  from  the  road,  and  have  no  other  connection  therewith 
than  having  been  used  to  obtain  ties  therefrom,  although  such 
first  mortgage  be  prospective  in  its  terms,  and  profess  to  cover 
subsequently  acquired  interests.  The  subsequent  mortgage  will 
have  priority  as  to  such  separate  tract  of  land,  on  the  ground 
that  the  land  does  not  come  within  the  description  of  the  after- 
acquired  property  meant  by  the  first  mortgage  deed." 

And  so,  if  a  mortgage  do  not  expressly  include  material  or 
property  to  be  subsequently  acquired,  it  will  not  be  construed  to 
cover  movable  property  afterwards  procured  by  the  company,  but 
not  in  any  manner  annexed  to  the  road  or  put  in  use  therewith.' 
Thus  where  a  railroad  company,  after  the  execution  of  such  a 
mortgage,  acquires  loose  property,  as,  for  instance,  railroad  chairs 
to  be  put  down  in  the  future  upon  the  road,  but  before  using 
the  same,  and  while  they  were  thus  in  the  possession  of  the 
company,  it  executes  another  mortgage  on  its  road  and  all 
material  and  appurtenances  thereof,  the  latter  and  not  the  older 
mortgage  will  have  priority  as  to  such  chairs  or  other  unannexed 
material.' 

Bonds  of  a  railroad  company  payable  at  the  office  of  the  com- 
pany on  presentation  there,  may  be  sued  on  demand  of  payment 
elsewhere  than  at  the  office,  on  proof  that  the  company  had  no 
office  at  which  the  sanfte  could  be  presented.* 

Eailroad  bonds  issued  by  a  railroad  in  North  Carolina  during 
the  civil  disturbances  w^ith  the  so-called  Confederate  government, 
are  held  in  the  courts  of  that  state  to  be  payable  in  money  to 
the  value  of  Confederate  currency.' 

An  agreement  to  give  a  mortgage  will  be  construed  strictly 
according  to  its  terms,  and  the  expression  of  the  purposes  for 
which  the   mortgage   is  to  be  given  will   exclude  all  others." 

'  Dinsmofe  v.  The  Racine  &  Miss,  presented  at  all  to  maintain  the  ac- 

R.  R.  Co.,  12  Wis.  649.  tion,  would  not  the  question  involved, 

*  Farmers'  Loan  &  Trust  Co.  v.  The  if  not  presented,  be  only  one  of  costs; 

Commercial  Bank  of  Racine,  15  Wis.  and  even  then,  in  case  only  of  proof 

424;  Same  v.  Same,  11  Wis.  207.  by  defendant  of  having  an  office,  and 

'  Farmers'  Loan  &  Trust  Co.  v.  Tlie.  of  readiness  there,  at  their  maturity. 

Commercial  Bank  of  Racine,  15  Wis.  to  pay? 
424;  Same  I).  Same,  11  Wis.  207.  =  Alexander   «.the   Atlantic,  Ten- 

"  Alexander  v.  The  Atlantic,  Ten-  nessee  &  Ohio  R.  R.  Co.,  67  N.  Car. 

nessee  &  Ohio  R.  R.  Co.,  67  North  198. 

Car.  198;    S.   C.  2  Am.  R.  R.  Reps.  «Waco   Tap  R.  R.   Go.  v  Shirlef, 

181.    But  qucere,  if  required   to  be  45  Tex.  355,  13  Am.  Rj'.  Rep.  2;33. 
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Thns  where  a  railroad  company  agreed  to  give  a  mortgage  to 
^he  contractor  constru-cting  the  road,  "  for  the  advancements 
made,  or  money  so  expended  by  him,"  he  can  not  claim  a  mort- 
gage for  damages  for  breach  of  the  contract.  But  in  equity  the 
agreement  has  the  eflfect  of  a  mortgage  to  the  extent  indicated.' 

Where,  after  a  mortgage  of  a  portion  of  a  road,  a  second 
mortgage  is  made  covering  the  whole  road,  and  a  portion  of  the 
bonds  secured  by  such  second  mortgage  are  placed  in  the  hands 
of  a  trustee,  "to  be  applied  exclusively  for  the  purpose  of  dis- 
charging the  property  conveyed  from-  prior  liens,"  the  bond 
holders  under  the  first  mortgage  are  not  entitled  to  the  exclusive 
beneiit  of  such  trust.  The  evident  purpose  of  the  triist  was  to 
put  all  the  debts  of  the  company  upon  an  equal  footing,  and  not 
to  increase  the  first  mortgage  security.' 

Where  bonds  are  issued  under  a  statute,  which  is  indorsed  on 
each  bond,  providing  that  they  shall  not  mature  before  thirty 
years,  a  provision  in  the  bonds  that  on  failure  to  pay  interest  they 
shall  mature  in  six  months  thereafter,  is  void.°  A  mortgage  se- 
curing such,  bonds  may  provide  for  foreclosure  on  failure  to  pay 
interest  as  stated,  and  the  complainant  would  be  entitled  to  a  de- 
cree nisi  for  the  sums  due  on  interest  coupons,  with  a  provision 
that  unless  paid  within  a  time  fixed  by  the  court,  the  mortgaged 
property  should  be  sold,  and  the  proceeds  applied  to  pay  the  in- 
terest, principal  debt  and  other  liens.* 

A  railroad  company  formed  by  the  consolidation  of  other  com- 
panies, and  succeeding  to  the  rights  of  the  old  company,  has  clie 
power,  possessed  by  the  old  company,  to  issue  bonds  for  the 
completion  of  the  road,  and  secure  them  by  mortgage.'  This 
power  extends  to  the  issuance  of  such  bonds  in  lieu  of  former 

'  Waco  Tap  R.  R.  Co.  v.  Shirley.  interest  from  the  date  of  the  election: 

2  Meyer  v.  Johnston,   53  Ala.   237,  N.  &  C.  B.  Co.  v.  Douglass. 

15  Am.  Ry.  Rej.  467.  *  Howell  v.  Western  R.  R.  Co.,  su- 

'  Howell  V.  Western  R.  R.    Co.,  4  pra. 

Otto,  463,  16  Am.  Ry.  Rep.  18S.     But  sMead  v.  New  York,  Housatonic  & 

see    contra,  Newport    &    Cincinnati  Northern  R.  R.  Co.,  45  Conn.  199,  17 

Bridge  Co.  u.  Douglass,  12  Bush,  673,  Am.  Ry.  Rep.  867.     See  also  McAl- 

18  Am.  Ry  Reo.  221.     The  election  of  lister  ».  Plant,  54  Miss.  106,  17  Am. 

the  bondholders  in  such  case  to  treat  Ry.  Rep.  389.     As  to  what  is  a  suffi- 

the  default  in  interest  as  a  forfeiture  cient  averment  of  a  bill  in  equity  in 

of  the  contract,  operates  pnma  fade  this  regard,  see  Mead  ».  N.  Y.,  H.  & 

to    cancel    all     outstanding    interest  N.  R.  R.  Co.,  supra. 
coupons,  and  the  principal  would  bear 
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issues  of  the  old  Company,  secured  on  its  own,  property,  and 
which  are  taken  up.'  A  creditor,  attaching  before  the  recording 
of  such  mortgage,  but  with  knowledge  of  the  facts,  obtains  no 
priority." 

A  provision  in  a  mortgage  that  the  company  may,  before  de- 
fault in  the  payment  of  the  bonds  or  interest  secured  thereby, 
sell  or  hypothecate  any  of  their  property  not  necessary  for  tlie 
use  of  the  road,  and  collect  andi  apply  any  money  due  the  cotn- 
pany  ais  they  may  see  fit,  not  to  the  prejudice  of  the  bond  hold- 
ers, though  suspicious  in  the  case  of  a  mortgage  of  ordinary 
goods,  from  the  very  nature  of  the  business  of  a  railroad,  ought 
not  to  be  regarded  as  an  inference  of  a  fraudulent  purpose.' 

Where  additional  bonds  have  been  issued  to  pay  interest  in 
arrear  on  bonds  secured  by  mortgage,  this  will  not  be  considered 
a  novation  of  the  debt  for  the  interest,  but  the  new  bonds  will 
be  secured  by  the  mortgage.* 

A  mortgage  may  be  either  a  security  for  the  payment  of 
money,  or  an  indemnity  against  liability.'  Obligations  relating 
to  the  management  of  mortgaged  property  made  by  a  mort- 
gagor terminate  with  his  title^  although  a  personal  remedy  may 
remain  as  to  Mm.*  Thus  the  purchaser  of  a  railroad  at  a  mort- 
gage sale  will  not  be  bound  by  a  perpetual  contract  between  the 
company  and  a  bridge  company„guaranteeing  that  the  tolls  of  a 
bridge  shall  amount  to  a  certain  sum.'  Tha  mortgage  security 
for  bonds  issued  Ind  sold  by  the  company  is  not  impaired  by 
the  failure  of  the  company  to  construct  a  branch  road  with  the 
proceeds  of  the  bonds.' 

The  validity  and  effect  of  railroad  mortgages  must  be  deter- 
mined by  their  respective  charters,  so  far  as  they  supersede  gen- 
eral laws.  But  the  general  laws  will  be  applied  in  the  construc- 
tion and  enforcement  of  such  mortgages  when  lawfully  made, 
unless  they  are  suspended  by  special  legislation." 

8.     May  guarantee  bonda  of  othei  companies. — ^Bouds  of  rail- 

>Mead  »v  N.Y„  H.  &  N.  R.  B.  Co.,  33  Gratt.  586;    S.  C.  1  Am.  &  Eng. 

supra.  K.  R.  Cas.  473. 

•Mead  ».  N.Y.,H.  &  N.  B.  R.  Co.,         'N.  &  C.  Bridge  Co.  v.  Douglass, 

supra.  supra. 

'BuHer  v.  Rahm,  46  Md.  541,.  18         *N.  &  C.  Bridge  Co.  v.  Douglass. 
Am.  Ry.  Rep.  86.  '  N.  &  C.  Bridge  Co.  v.  Douglass. 

*Gibert   v.  Washington  City,  Va.         ^  if,j;  c_  gndge  Co.  ».  Douglass. 
Midland  &  Great  Southern  R.  R.  Co.,         »  N.  &.  C  Bridge  Co,  v.  Douglass. 
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road  corporations  are  negotiable  securities  by  the  nsage  of  cap- 
italists, business  men  and  railroad  companies,'  and  one  company 
rnay,  for  proper  purposes,  guarantee  the  payment  of  the  bonds 
of  another  company,  and  when  so  guaranteed  and  put  in  the 
hands  of  innocent  purchasers,  harm  fide  such,  will  be  valid  and 
binding  against  the  guarantors.' 

And  if  the  guaranty  be  made  in  virtue  of  statutory  author- 
ity, requiring  other  and  preliminary  action  in  reference  thereto 
to  be  taken  by  the  guaranteeing  company  before  executii%  the 
guaranty,  the  company,  having  claimed  and  exercised  the  privi- 
lege conferred  by  such  statute,  will  not  be  permitted  to  show  in 
defense  of  liability  on  the  guaranty,  that  the  statutory  require- 
ments were  not  on  its  part  complied  with,  and  thereby  repudiate 
negotiable  securities  thrust  upon  the  community,  who  accepted 
the  same  upon  the  faith  of  such  compliance,  implied  by  the  ex- 
ecution of  the  guaranty.' 

And  where  a  railroad  company  has  power  to  own,  sell  and 
guarantee  the  bonds  of  another  railroad  company  which  come  to 
be  owned  by  it  in  the  way  of  business,  if  the  power  of  guaranty 
be  exercised  by  the  proper  agent  of  the  company,  though  wrong- 
fully and  against  orders,  and  the  guaranty  be,  with  the  bonds, 
put  upon  the  market,  the  company  thus  made  to  guarantee  the 
same  will  be  bound  therebj'  in  favor  of  bona  fide  holders  of 
the  same.*     On   this  subject  the   Supreme   Court  of  Indiana, 

'  White  V.  The  Vermont  &  Mass  E.  &  Cin.  R.  R.  Co.,  23  How.  381.    See 

E.   Co.,   21  How.  575;    The    Morris  Cozaxt  ».  Ga.   R.  R.  &  B.  Co.,  54  Ga. 

Canal  &  B.  Co.  u.  Fisher,  1  Stockton,  379;    Riche    ».  Ashbury  Ry.  C.  &  J. 

667;  ante,  subdn.  7.  Co.,  L.  R.  9  Exoh.  224. 

'  Zabriskie  v.  Cleveland,Columbus  &  *  The  Madison  &  Indianapolis  R.  R. 

Cin.  E.  E.  Co.,  23  How.  381,  398;  Chi-  Co. ».  The  Norwich  Saving  Society,  24 

cago,  Eock  Isl.  &  Pac.  E.E.Co. ». How-  Ind.  457.  See  McPherson  ».  Foster,  48 

ard,  7  Wall.  392;  Madison  &  Indianap-  la.   65;    Eastern  Counties  Ry.  Co.  v. 

olis  E.  R.  Co.  V.  Norwich  Saving  Soafe  Hawkes,  5   H.   L.   Cas.    331.      And 

ety,  24  Ind.  457;   Low  v.  California  where  the  guarantor  has  been  indem- 

Pacific  R.  E.  Co.,  52  Cal.  63,  9  Am.  nified  by  mortgage,  and  the  contract 

Ey.  Rep.  366;  S.  C.  21  Am.  Ry.  Rep.  of  guaranty  has  been  recognized  and 

199;  Cozart  v.  Ga.  R.  R.  &  Bkg.  Co.,  in  part  performed  by  the  mortgagor, 

54  Ga.  379;  Amot  v.  Brie  Ey.  Co.,  67  he  can  not  set  up  the  invalidity  of  the 

N.  Y.  315;  S.  C.  5  Hun,  608.  See  In  contract  as  a  defense  to  the  mortgage. 

re  West  of  England  Bank,  Law  Rep.  Macon  &  Augusta  R.  R.  Co.  v.  Ga. 

14  Ch.  Div.  317;  Opdyke  v.  Pacific  R.  R.  R.  Co.,  63  Ga.  103;    S.  C.  1  Am. 

R.  Co.,  3  Dill.  55.  and  Eng.  R.  R.  Cas.  378.    And  where 

' '  Zabriskie  »,  Cleveland,  Columbus  the  guarantor  seeks  to  enforce    the 
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Geegoey,  J.,  use  the  following  language:  "  The  general  princi- 
ple, we  think,  fairly, deducible  from  the  authorities,  is  this:  the 
general  agent  of  a  corporation,  clothed  with  a  certain  power 
by  the  charter,  or  the  lawful  act  of  the  corporation,  may  use  that 
power  for  an  unauthorized,  or  even  a  prohibited  purpose,  in  his 
dealings  with  an  innocent  party,  and  yet  render  the  corporation 
liable  for  his  acts." ' 

The  lease  by  one  railroad  to  another  of  its  franchises,  etc.,  is  a 
sufficient  consideration  for  such  a  contract." 

9.  Fraudulent  issue  or  guaranty  of  railroad  bonds. — If  a 
coupon  negotiable  railroad  bond  be  negotiated  by  the  president 
of  the  company,  by  assignment  thereon  to  a  creditor  of  his,  as 
security  for  his  individual  debt,  the  railroad  company  may  re- 
claim the  same,  by  proper  action,  so  long  as  the  same  can  be 
identified,  and  has  not  come  into  the  hands  of  an  innocent  holder 
for  a  valuable  consideration.'  And  this,  too,  although  the 
assignment  on  the  bond  purports  to  have  been  made  by  order 
of  the  board  of  directors  of  such  railroad  company.  An  action 
of  trover  and  conversion  may  be  maintained  for  such  bond.* 
The  burden  of  proof  is  on  the  holder  who  attempts  to  enforce 
the  bond,  to  show  himself  a  hona  fide  owner  thereof.  If  such 
bond  be  negotiated  as  a  mere  security  for  an  antecedent  liability 
or  debt,  and  no  new  consideration  pass  therefor,  and  the  original 
evidences  and  status  of  the  debt  remain  in  the  same  situation  as 
bef6re,  it  is  strong  evidence  of  the  want  of  bona  fide  ownership 
in  the  holder  thereof  seeliing  to  enforce  the  same,  and  who  re- 
ceived it  under  the  circumstances  aforesaid.' 

Under  the  laws  of  Pennsylvania,  the  bonds  of  a  railroad  com- 
pany, negotiable  on  their  face  by  delivery,  and  with  coupons  of 
like  negotiability^  will  not  be  held  void  by  reason  of  their  calling 

mortgage,  tlie  validity  of  its  objects,  Casey),  154;    Pittsburgh  &  Connels- 

outside  of  the  contract  of  indemnity,  yille  R.  R.  Co.  v.  Barker  and  another, 

can  not  be  brought  in  question:  Ibid.  29  Penn.  St.  (5  Casey),  160. 

'The  Madison  &  Indianapolis  R.  R.  *  Garrard  v.  The  Pittsburgh  &  Con- 
Co.  V.  The  Norwich  Saving  Soc'y,  24  nelsyille  R.  R.  Co.,  29  Penn.  St.  (5 
Tnd.  457,  462.  Casey),  154;    Pittsburgh  &  Connels- 

''  Low  V.  California  Pacific  R.  R'.  Co.,  ville  R.  R.  Co.  v.  Barker  and  another, 

52  Cal.  63,  9  Am.  RyiRep.  366;  S.  C.  29  Penn.  St.  (5  Casey),  160. 

21  Am.  Ry.  Rep.  199;  Opdyke  ».  Pac.  'Pittsburgh  &   Connelsville   R.  R. 

R.  R.  Co.,  8  Dill.  55.  Co.  v.   Barker  and  another,  29  Penn. 

» Garrard  v.  The  Pittsburgh  &  Con-  St.  (5  Casey),  160. 

nelsville  R.  R.  Co.,  29  Penn.  St.  (5  , 
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for  a  higher  rate  of  interest  than  the  laws  of  said  state  allow;' 
nor  for  the  reason,  if  such  be  the  case,  that  they  purport  to  be 
secured  by  a  mortgage  executed  by  the  company,  which  it  had, 
or  may  have  had,  no  express  power  to  execute;  °  nor  for  the  rea- 
son that  the  books  of  the  company  fail  to  show  that  any  value 
was  ever  received  by  the  company  for  the  bonds.'  Under  the 
usury  laws  and  practice  of  Pennsylvania,  the  reservation  of  a 
greater  rate  of  interest  than  the  laws  allow  does  not  work  a  for- 
feiture of  the  bond,  or  avoid  it  in  respect  to  the  principal  there- 
of and  legal  interest;  therefore  a  recovery  may  be  had  for  the 
principal  and  legal  interest,  and  the  provision,  for  excess  of  inter- 
est will  be  treated  as  a  nullity  so  far  as  regards  such  excess.' 

As  to  the  consideration  of  the  bonds,  that  can  not  come  in. 
question  in  a  suit  thereon  by  a  hona  fide  purchaser.'  And  the 
company  having  the  power  to  make  the  bonds,  their  validity 
can  not  depend  upon  the  validity  of  any  mortgage  made  with 
intent  to  secure  their  payment.'  And,  likewise,  a  fraudulent  or 
wrongful  guaranty  of  the  bonds  of  another  company,  by  an 
officer  of  a  railroad  company  having  power  to  guarantee  bonds 
as  the  act  of  the  company,  will  be  binding  on  the  company  whose 
officer  he  is,  in  favor  of  innocent  holders  thereof 

10.  Fledge  and  redemption  of  railroad  mortgages  and  bonds. — 
The  pledgee's  possession  is  not  adverse  to  the  pledgor,  and  is 
not  a  bar  to  redemption,  unless  of  such  long  duration*  as  will 
raise  a  presumption  of  title  in  the  pledgee,  by  abandonment  of 
the  rigiit  to  redeem  as  satisfaction  of  the  debt.'  If  the  mortgaged 
property  be  transferred,  or  the  matter  involves  an  accounting,, 
then  equity  will  afford  a  remedy  by  redemption,  in  case  no  re- 
linquishment of  that  right  has  been  made,  and  the  same  is  not 
extinguished  in  any  manner,  although  there  may  be  likewise  a 
legal  remedy.    And  so,  if  it  involves  a  trust  in  case  of  a  pledge  of 

'Phila.   &    SunbmyR.   R.   Co.  ».          «Phila.    &    Stmbuiy  R.  R.  Co.  v. 

Lewis,  33  Penn.  St.  (9  Casey),  83.  Lewis,  33  Penw.  St.  (9  Casey),  83. 

''Phila.    k   Sunbury  R.  R.   Co.  «.          '  The  Madison  &  Indianapolis  R.  E. 

Lewis,  33  Pienn.  St.  (9  Casey),  33.  Co.  ».  The  Norwich  Saving  Society, 

'  Phila.    &    Sunbury  R.  R.  Co.  v.      24  Ind.  457,  462.  See  (same  principle) 

Lewis,  83  Penn.  St.  (9  Casey),  88.  McPherson  ».  Foster,  43  la.  65;  East 

*  Phila.  &    Sunbury  R.   R.  Co.  v.      em  Counties  Ry.  Co.  ti.  Hawkes,  5  H. 

Lewis,  83  Penn.  St.  (9  Casey),  33.  L.  Casi  331. 

»  Phila.   &  Sunbury   R.   R.   Co.  v.          » White  Mountains  R.  R.  Co.  v.  Bay 

Lswis,  33  Penn.  St.  (9  Casey),  33.  State  Iron  Co.,  50  N.  Hamp.  57. 
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mortgage  bonds,  it  is  in  reality  the  debt  or  bonds  tbat  are 
pledged,  the  mortgage  is  but  the  incident,,  and  therefore  a  sale 
of  the  mortgaged  property  by  the  pledgee  is  not  a  sale  of  the 
bonds;  and  if  it  were,  then  the  proceeds  thereof  would  be  liable 
in  lieu  of  the  property  sold.  If  not  sold,  then,  on  payment  of 
the  debt,  the  property  must  be  restored;  hence  in  equity  the 
debtor  may  redeem.' 

11.  Foreclosure  and  sale; — One  of  several  mortgagees  of  a 
railroad  may  not  proceed  alone  to  foreclose  the  mortgage,, 
when  the  mortgage  is  made  directly  to  the  several  mortgagees 
by  their  separate  and  individual  names,  without  the  ordinary 
intervention  of  a  trustee,  and  the  mortgaged  property  is  of  doubt- 
ful sufficiency  to  satisfy  the  whole  amount  of  the  aggregate 
mortgage  debt.  In  such  case  equity  requires  that  the  several 
others  in  interest  be  made  parties  to  the  suit,  that  they  may  have 
an  opportunity  to  protect  their  several  interests.  And  it  does 
not  vary  the  rule  that  the  proceeding  be  by  one  for  the  alleged 
benefit  of  all  others  in  interest  who  may  come  in  and  partici- 
pate in  the  prosecution,  and  contribute  to  the  expenses  of  the 
suit.' 

All  those  having  an  interest  in  the  subject  matter,  however 
remote,  must,  upon  general  principles,  be  made  parties,  either 
piaintifi'  or  defendant,  or  else  the  bill  must  be  so  framed  as  to 
afford  them  the  opportunity  of  becoming  such.'  This  principle 
is  only  departed  from  when  it  becomes  extremely  difficult  or 
inconvenient  to  enforce  the  rule."  The  suit  in  such  case  being 
upon  a  written  instrument,  it  is  a  general  rule  that  all  who  are 
parties  to  it  must  be  joined,  either  as  complainants  or  defend- 
ants, therein." 

1  White  Mountains  R.  R.  Co.  v.  Bay  18  Wall.  471;  Cheever  ».  Rutland   & 

State  Iron  Co.,  50  N.  Hamp.  67;  S.  0.  Burlington  R.  R.  Co.,  4  Aln.  Ey.  Rep. 

1  Am.  Ry.  Repa.  158.  291. 

'  Nashville  &  Decatur  R.  R.  Co.  v.  *  Nashville  &  Decatur  R.  B.  Go.  ». 

Orr,  18  Wall.  471.  Orr,  18  Wall.  471,  474.    As  where  such 

'Bailey  v.  Inglee,  2  Paige,  278;  La  party  is    a  prior   lien-holder    whose 

Grange  ».  Merrill,  3  Barbour's  Ch.  R.  claims  are  not  disputed,  and  who  is 

625;  Mechanic's  Bank  of  Alexandria  not  subject  to  the  jurisdiction  of  the 

V.  Seaton,  1  Pet.  299;  Story  v.  Living-  court,  or,  being  a  state,  can  not  be 

ston,  13  Pet.  359;  Ribon  v.  Chicago,  made  a  party:    Kelly  ».  Trustees  of 

Rock  Island  &  Pacific  R.  R.  Co.,  16  Ala.  &  Cincinnati  R.  R.  Co.,  58  Ala. 

Wall.   446,  4    Am.  Ry.  Rep.    285;  489,  21  Am.  Ry.  Rep'.  1381 
Nashville  &  Decatur  R.  R.  Co.  v.  Orr,    '     *  Nashville  &  Decatur  R.  R.  Co.  v. 
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A  trust  mortgage  of  a  railroad  which  provides  that  in  case  of 
the  death,  resignation  or  removal  of  one  or  more  of  the  trustees, 
the  trust  and  trust  estate  shall  vest  in  the  remaining  trustees  or 
trustee,  creates,  in  legal  effect,  a  joint  tenancy  estate  in  tbe. 
trustees,  determinable  as  to  either  of  them  by  death,  resignation 
or  removal.  And,  as  in  the  case  of  joint  tenants,  each  is  vested 
with  the  whole  jointly,  and  the  entire  interest  survives  to  the  survi- 
vor, so  the  whole  estate  here  is  limited  over  to  the  survivors  in  case 
of  death,  and  to  the  remaining  trustee  or  trustees  in  case  of 
resignation  or  removal,  as  also  does  the  trust,  until  a  new  one  or 
more  to  fill  the  vacancy  is  appointed,  and  conveyance  is  then 
made  to  him,  or  them,  to  hold  jointly  with  the  others.'  It  re- 
sults from  this  that  the  heirs  of  a  deceased  trustee  are  not  neces- 
sary parties  to  a  bill  to  foreclose.' 

Where  trustees  under  a  railroad  mortgage  are  authorized,  upon 
certain  conditions,  to  enter  upon  and  manage  the  railroad  for 
the  benefit  of  their  trust,  subsequent  legislation  can  not  impair 
their  remedy,  or  force   upon   them  a  substitute  for  it.'     And 


Orr,  18  WaU.  471,  475;  Ribon  «.  Rail- 
road Companies,  16  Wall.  450;  Shields 
V.  Barrow,  17  How.  130.  One  who 
has  notice  of  a  decree,  finding  cer- 
tain mortgages  to  be  first  liens,  and 
who  holds  a  prior  lien,  will  not  there- 
by be  postponed:  Pittsburgh,  Cincin- 
nati &  St.  Louis  Ey.  Co.  v.  Marshall, 
85  Penn.  St.  187. 

1  Ellis  1).  Boston,  Hartford  &  Erie 
R.  R.  Co.,  107  Mass.  1;  McAllister  o. 
Plant,  54  Miss.  106;  S.  C.  17  Am.  Ry. 
Rep.  389.  Such  a  trust  and  trust 
mortgage  are  none  the  less  valid  that 
an  officer  or  officers  of  the  railroad 
company  are  of  the  trustees  :  ElUs 
V.  B.,  H.  &  B.  R.  R.  Co.,  supra.  And 
statutes  abolishing  joint  tenancies  and 
converting  them  into  tenancies  in 
common,  do  not  apply  to  such  trust 
estates  unless  expressly  named:  Mc- 
Allister V.  Plant.  If  the  mortgage 
provide  for  filling  the  vacancy  in  such 
case  by  nomination  of  the  beneficiaries 
and  approval  by  a  court,  no  notice 
need  be  given  to  the  mortgagor  of  the 


application  for  such  approval:  Macon 
&  Augusta  R.  R.  Co.  ».  Ga.  R.  R.  Co., 
68  Ga.  103;  S.  C.  1  Am.  &  Eng.  R.  R. 
Cas.  378. 

'  McAllister  v.  Plant,  supra;  New- 
port &  Cincinnati  Bridge  Co.  v.  Doug- 
lass, 12  Bush,  673,  18  Am.  Ry.  Rep. 
221.  Compensation  may  be  made  to 
trustees  for  the  services  of  themselves 
and  counsel,  and  the  successor  of  a 
deceased  trustee  is  also  entitled  to 
compensation:  N.  &  C.  B.  Co.  ». 
Douglass,  supra;  Smith  v.  Washing- 
ton City,  Va.  Midland  &  Great  South- 
ern R.  R.  Co.,  33  Gratt.  617;  S.  C. 
1   Am.  &  Eng.  R.  R.  Cas.  493. 

^  Cheever  v.  Rutland  &  Burlington 
R.  R.  Co.,  Supreme  Ct.  Vt.,  Nov. 
term,  1869,  4  Am.  Ry.  Rep.  291. 
Where  the  trustees  are  given  power  to 
thus  take  possession  and  use  the  road, 
and  at  their  discretion,  on  certain  con- 
ditions, to  sell,  they  may  do  both: 
Macon  &  Augusta  R.  R.  Co.  v.  Ga.  R. 
R.  Co.,  63  Ga.  103;  S.  C.  1  Am.  & 
Eng.  R.  R.  Cas.  378. 
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holders  of  second  mortgage  bonds  are  liable  to  be  ousted  in  the 
same  manner  as  the  company,  even  though  they  may  have 
become,  by  a  later  act,  incorporated  into  a  new  company.'  Such 
new  incorporation  will  not  confer  any  rights  of  possession  con- 
flicting with  the  rights  of  the  first  mortgage  trustees."  And  the 
rights  of  such  trustees  can  not  be  waived  by  a  majority  of  the 
first  mortgage  bond  holders.  Their  rights  are  for  the  security 
of  the  whole  debt." 

Such  right  to  take  possession  and  operate  the  road,  and  to 
receive  the  tolls,  incomes  and  earnings,  must  be  exercised  in  the 
manner  prescribed  by  the  mortgage,  in  order  to  entitle  the 
mortgagees  to  such  tolls,  incomes  and  earnings.*  The  mort- 
gagee can  demand  the  rents,  profits,  etc.,  as  a  legal  right, 
only  by  virtue  of  such  an  express  contract.'  If  the  rents  and 
profits  are  not  specifically  pledged,  they  can  not  be  held  to 
pass  as  a  legal  incident  to  the  mortgage.'  This  right  to  appro- 
priate the  rents  and  profits  is  a  legal  incident  to  the  mortgage 
only  so  long  as  the  mortgagee  can  have  relief  at  law;'  but 
w:hen  a  remedy  at  law  does  not  exist,  and  the  debt  is  due,  and  it 
appears  that  the  mortgaged  property  is  probably  insufficient  to 
discharge  it,  a  court  of  equity  will,  in  a  proceeding  to  foreclose, 
appoint  a  receiver  to  secure  the  rentSj  profits,  income  and  earn- 
ings, accruing  after  the  date  of  his  appointment,  and  in  that 
way  secure  to  the  mortgagee  a  specific  claim  to  them  to  make 
good  any  deficiency.'  This,  however,  is  not  a  matter  of  right. 
The  appointment  of  such  receiver  under  the  Civil  Code  of  Ken- 
tucky  (Sees.  328,  329),  is  a  matter  of  sound  legal  discretion.' 

■  Cheever  e.  R.  &  B.  E.  E.    Co.,      bed  etc.,  "  and  on  all  the  real  and 

personal  property  now  and  hereafter 
belonging  to  the  company,"  it  was 
held  this  authorized  a  trust  deed  con- 
veying the  tolls,  freights,  rents,  in- 
supra.  comes,  etc.:  Kelly  ».  Trustees  of  Ala. 

*  Newport  &  Cincinnati  Bridge  Co.      &  Cincinnati  R.  R.  Co.,  58  Ala.  489, 
V.  Douglass,  12  Bush,  673,  18  Am.  Ry.      21  Am.  Ry.  Rep.  138. 
Rep.  221;    Douglass  B.  Cline,  Zt«.  608,         'N.  &  C.  B.  Co.  v.  Douglass,  su- 
18  Am.  Ry.  Rep.  273.  pra. 

^N.  &  C.  B.  Co.  ».  Douglass,  and  « Douglass  b.  Cline,  sitpra.  And  this 
Douglass  «.  Cline,  supra.  right  is  superior  to  the  lien  of  a  sec- 

"N.  &  C.  B.  Co.  V.  Douglass,  and      ond    mortgage:     N.  &  C.  B.  Co.  v. 
Douglass   V.    Cline.    But   where  the      Douglass,  supra. 
board    of    directors    authorized    the  '  N.  &  C.  B.  Co.  v.  Douglass,  and 

making  of  a  deed  of  trust  on  the  road-      Douglass  o.  Cline. 


supra. 
=!  Cheever 

V. 

R. 

& 

B. 

R. 

R. 

Co., 

sifpra. 
'Cheever 

V. 

R. 

& 

B. 

R. 

R. 

Co., 

270  THE   LAW   OF    RAILWAYS. 

By  that  code,  it  is  held,  the  mortgagee's  remedy  is  extended 
and  enlarged,  but  his  legal  and  contract  rights  are  not  affected, 
and  therefore  do  right  is  thereby  conferred  on  the  mortgagee  to 
liave  such  rents  and  profits  set  apart  for  his  exclusive  benefit.' 

So,  too,  equitable  conditions  may  be  imposed  upon  a  mortgagee 
seeking  the  appointment  of  a  receiver,  and  that  the  rents  and 
profits  may  be  anticipated  and  distributed  to  him  as  a  part  of 
the  mortgaged  estate.  Such  relief  will  only  be  granted  upon 
equitable  grounds,  as  that  the  complainant  has  a  superior  equity, 
and  upon  equitable  conditions,  whicjh  may  be  imposed  either  in 
the  order  appointing  the  receiver,  or  by  a  subsequent  order.' 
And  employes  of  the  road  have  a  superior  equity  to  th'at  of  a 
mortgagee,  for  the  value  of  their  services  rendered  prior  to  the 
appointment  of  the  receiver,  and  a  prior  right  to  resort  to  such 
fund."  Subject  to  such  equitable  conditions  as  may  be  imposed 
by  the  court,  the  receiver  holds  the  rents  and  profits  for  the  pro- 
tection of  the  mortgagee,  so  that  the  mortgagor  can  not  dispose 
of  the  same  to  the  prejudice  of  the  mortgagee.* 

In  Douglass  v.  Cline,  cited  below,  the  coiirt  say,  in  arriving 
at  their  judgment  in  that  case,  that  there  is  a  distinction  be- 
tween the  net, earnings  of  a  railroad  operated  by  a  receiver,  and 
the  ordinary  rents  and  profits  of  other  lands  and  tenements. 
The  receiver  of  a  railroad  is  something  more  than  a  mere  officer 
of  the  court.  He  is  a  person  of  experience  and  skill,  and  upon 
his  ability  largely  depends  the  amount  of  the  earnings.  Upon 
these  attributes  of  the  receiver,  it  is  said,  the  mortgagee  can  cer- 
tainly have  no  claim,  representing,  as  he  does,  the  interests  both 
of  the  mortgagor  and  of  his  creditors. 

Upon  a^bill  filed  to  enforce  a  trust,  under  a  clause  in  a  mort- 
gage providing  that  the  trustees  might  pursue  their  security  by 
entering  upon,  managing  and  controlling  the  road  until  the 
debt  should  be  paid,  it  was  held  that  where  nothing  was  shown 
to  defeat  the  right  of  possession,  the  defendants  were  not  enti- 
tled, on  a  general  allegation  that  an  accounting  was  necessary, 
to  retain  possession  as  in  ordinary  bills  to  foreclose.'  But  where 
it  appears  that  payment  of  the  debt  would  probably  be  made 

'  Douglass  V.  Cline.  the  same  position:  Ihid. 

2  Douglass  V.  Cline.  'Cheever  v.  Rutland  &  Burlington 

=  Douglass  ».  Cline.  R.   R.  Co.,  Supreme  Ct.  Vt.,  Nov. 

'  JSr.  &  C,  B.  Co.  ■».  Douglass.    And  term,  1869,  4  Am.  Ry.  Rep.  291. 
creditors  of  the  mortgagor  stand  in 
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without  delay,  and  that  the  transfer  would  involve  considerable 
expense,  and  might  tend  to  retard  instead  of  hastening  payineat, 
it  may  be  delayed  a  reasonable  time  to  enable  the  defendant  to 
make  payment.' 

It  is  proper  that  the  officer  appointed  by  the  decree  to  make 
sale  of  the  mortgaged  property  be  named  therein.' 

A  receiver  in  foreclosure  proceedings  has  a  right  to  appeal 
from  a  decree  settling  his  accounts  after  the  sale,  and  directing 
him  to  pay  a  certain  sum  into  court.' 

A  power  of  sale  in  a  mortgage  does  not  oust  the  jurisdiction 
of  a  court  of  chancery.  The  remedy  thus  provided  is  merely 
cumulative.* 

In  a  bill  to  foreclose  it  is  only  necessary  to  describe  the  mort- 
gage according  toits  legal  effect,  without  specifying  all  the  de- 
tails (such  as  that  it  was  under  seal)  necessary  to  give  it  valid- 
ity.' 

Where  negotiable  bonds  of  a  railroad  company,  secured  by 
mortgage,  are  in  the  hands  of  a  lona  fide  holder  for  value,  and 
a  bill  is  filed  by  him  to  foreclose  the  mortgage,  no  other  or  fur- 
ther defenses  are  allowed  as  against  the  mortgage  than  would  be 
allowed  in  an  action  at  law  upon  the  bonds.' 

Upon  a  bill  filed  to  foreclose,  the  mortgagees  will  be  required 
to  satisfy  wages  due  erdployes  out  of  the  future  earnings  of  the 

>  Cheever  v.  Rutland  &  Burlington  Co.,  6  Ted.  Repr.  100;  S.  C.  1  Am.  & 

R.  R.  Co.,  supra.    And  see  Ex  parte  Eng.  R.  R.  Cas.  620. 
Brown,  58  Ala.  536,  21  Am.  Ry.  Rep.         '  McAlKster  v.  Plant,  supra. 
101.  •Kenicott  v.  Wayne  Co.,  16  Wall. 

=  Waco  Tap  R.  R.  Co.  v.  Shirley,  45  452,  4  Am.  Ry.  Rep.  93.    After  final 

Tex.  355,  13  Am.  Ry.  Rep.  233.  decree  a  stockholder  will  not  be  per- 

'  Hinckley   v.    Gilman,    Clinton  &  mitted  to  come   in   and  defend,  al- 

Springfield  R.  R.  Co.,  A  Otto,  467,  16  though  he  might  be  made  a  party  for 

Am.  Ry.  Rep.  217.  the  purpose  of  allowing  him  to  prose- 

*  McAllister  v.  Plant,  54  Miss.  106,  cute  an  appeal:  Ex  parte  Brown,  «m- 

17  Am.  Ry.  Rep.  389.    See,  as  to  no-  pra.     Although   the  remedy   for   a 

tice  of  sale  under  power,  Macon  &  Au-  daim  secured  by  mortgage  be  barred 

gusta  R.  R.  Co.  V.  Ga.  R.  R.  Co.,  63  Ga.  at  la,w  by  limitation,  the  remedy  af- 

103;    S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  forded  by  the  mortgage  will  not  be. 

378.    The  course   of  procedure  pre-  Such  a  lapse  of  time  only  as  will  af- 

scribed  by  the  mortgage  in  case  of  ford  a  presumption  of  payment  will 

foreclosure  by  sale  by  the  trustee,  is  operate  as  a  bar:  Smith  v.  Washing- ' 

not  binding  upon  the  court  in  a  judi-  ton   City,    Va.     Midland    &   Great 

cial   foreclosure  :  Farmers'    Loan   &  Southern  R.  R.  Co.,  33  Gratt.  617;  S. 

Trust  Co.  V.  Green  Bay  &  Minn.  R.  R.  C.  1  Am.  &  Eng.  R.  R.  Cas.  493. 
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road,  or  out  of  the  trust  property.'  But  money  lent  to  tlie  com- 
pany to  pay  interest  on  bonds  can  not  be  recovered  from  tlie 
receiver  in  such  case."  Neither  will  the  lender  be  treated  as  an 
assignee  of  the  interest  coupons,  so  as  to  be  subrogated  to  the 
rights  of  the  holders  thereof." 

An  appeal  from  an  interlocutory  order  in  a  cause  falls  with  the 
fall  of  the  principal  cause.  Therefore  where  a  party  plaintiff  in  a 
mortgage  foreclosure  suit  obtains  an  order  appointing  a  receiver 
for  a  railroad,  and  the  railroad  company,  and  others  in  interest 
therein,  ajjpeal  from  such  order,  and  during  the  pendency  of  the  ap- 
peal in  the  appellate  court  the  original  party  plaintiff  dismisses,'or 
enters  of  record  an  order  in  the  court  below,  dismissing  the  original 
proceeding,  the  appellate  court  will  treat  the  appeal  as  no  longer 
of  any  vitality,  and  will  leave  the  lower  court  to  make  such  order 
in  perfecting  the  dismissal  as  the  rights  of  parlies  shall  require.' 

A  trustee  under  a  lirst  mortgage,  covering  a  portion  only  of 
the  road,  can  not  plead  in  bar  of  a  foreclosure  in  a  state  court  by 
trustees  under  a  subsequent  mortgage  covering  the  entire  prop- 
erty of  the  company,  including  that  mortgaged  to  him,  the  pend- 
ency of  foreclosure  proceedings  by  him  in  a  United  States 
court,  especially  when  the  latter  suit  has  been  dismissed  as  to 
the  second  mortgagees  on  account  of  their  citizenship." 

Eolling  stock  purchased  pending  the  sale  of  a  railroad  in 
chancery,  by  the  receiver  managing  the  road,  is  subject  to  all 
liens  authorized  by  the  court  in  the  order  for  such  purchase, 
and  such  liens  are  not  affected  by  the  trust  deed.' 

"Where  the  railroad  company,  prior  to  the  commencement  of 
foreclosure  proceedings,  has  become  indebted  to  connecting  roads 
for  moneys  collected,  and  such  connecting  roads  refuse  to  con- 
tinue business  relations  with  the  receiver  until  the  payment 
thereof,  thereby  diminishing  the  receipts  and  injuring  the  busi- 

' Duncan  «.  Trustees  of  Chesapeake  'Newport   &    Cin.    Bridge   Co.  ». 

&  Ohio  R.  R.  Co.,  Va.,  Cir.  Court  for  Douglass,  supra. 

City  of  Richmond,  9  Am.  Ry.  Rep.  'Ihid. 

386;  Taylor  «.  Philadelphia  etc.  R.  R.  *Spaulding  v.    Milw.    &    Horicon 

Co.,   and  Farmers'  and  Mech.   Nat.  R.  R.Co.,  12  Wis.  607. 

Bank  V.  Same,  7  Fed.  Repr.  377;  S.  C.  » Meyer  v.  Johnston,  53  Ala.    237, 

1  Am.  &  Eng.  R.  R.  Cas.  632;  Doug-  15   Am.    Ry.  Rep.  467.     A   raihrad 

Ibbs  v.  Cline,  supra.  But  see  Tommey  lying  in  different  states  may  be  sold  as 

V.  Spartanburg,  etc.,  R.  R.  Co.,  7  Fed.  an  entirety  by  the  courts  of  one  of  the 

Repr.  429;  S.  C.  1  Am.  &  Eng.  R.  R.  states:  Muller  v.  Dows,  94  U.  S.  444. 

Cas.  632,  /-  «  Meyer  v.  Johnston,  supra. 


CONTEACTS. 


273 


ness  of  the  road,  the  court  may  order  such  payment  to  be  made, 
and  the  mortgage  creditors  can  not  attack  the  decree.' 

In  general,  the  first  mortgagee  is  entitled  to  the  payment  of  his 
costs  before  the  subsequent  mortgagees  receive  anything.'  If, 
however,  he  commences  or  adopts  proceedings  for  the  administra- 
tion or  sale  of  the  mortgagor's  estate,  and  the  estate  be  insuffi- 
cient, the  costs  of  the  suit  are  the  iirst  charge;'  or  if  he  set  up  an 
unfounded  claim  or  an  unjust  defense,  he  may  lose  his  prefer- 
ence.* In  the  case  cited,  the  litigation  being  mainly  between 
first  and  third  mortgagees  in  respfect  to  unfounded  claims,  the 
court,  in  behalf  of  the  second  mortgagees,  whose  lien  was  upon  a 
part  only  of  the  property,  insufficient  to  pay  all  of  their  claim, 
taxed  the  costs  against  the  litigating  parties." 

Although  the  remedy  at  law  to  enforce  a  claim  secured  by 
mortgage  may  be  barred  by  the  statute  of  limitations,  the  en- 
foi'cement  of  the  mortgage  will  not  be  affected  except  by  sucli 
lapse  of  time  as  will  raise  a  presumption  of  payment.' 


'Meyer  v.  Johnston.  The  same  is 
trae  as  to  other  services  rendered,  or 
materials  furnished:  Williamson  v. 
Washington  City,  Va.  Midland  & 
Great  Southern  R.  R.  Co.,  33  Gratt. 
624;  S.  C.  1  Am.  &  Eng.  R.  R.  Gas.  498. 
Such  payments  will  be  made  out  of 
the  nst  revenues,  and  if  they  have 
been  applied  to  the  payment  of  inter- 
est, or  for  the  repair,  improvement  or 
extension  of  the  road,  the  proceeds  of 
sale,  to  that  extent,  will  be  used 
for  that  purpose:  Ibid.  Semble  as 
to  execution  creditors:  Gibert  v.  W. 
C,  V.  M.  &  G.  S.  R.  R.  Co.,  33  Gratt. 
645;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas. 
512.  But  a  claim  for  advances  made 
for  the  purpose  of  completing  the  con- 
struction of  the  road,  will  be  post- 
poned to  the  mortgage  lien,  unless  the 
bond  holders  are  estopped  in  some 
manner:  Kelly  v.  Receiver  of  Green 
Bay&  Minn.  Ry.  Co.,  5  Fed.  Repr. 
846;  S.  C.  1  Am.  &  Eng.  R.  B.  Cas. 
617.  And  so  as  to  claims  for  dam- 
ages accruing  before  the  appoint- 
ment of  the  receiver:  Dexterville 
Mfg.  &  Boom  Co.  V.  Case,  4  Fed.  Repr. 
18 


873;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas. 
630.  And  see,  to  the  same  principle, 
Tommey  ».  Spartanburg,  etc.  R.  R. 
Co.,  7  Fed.  Repr.  429;  S.  C.  1  Am.  & 
Eng.  R.  R.  Cas.  632.  But  see  Taylor 
V.  Philadelphia  etc.  R.  R.  Co.,  and 
Farmer's  &  Mech.  Nat.  Bank  v.  Same, 
Id.  377,  and  1  Am.  &  Eng.  R.  R.  Cas. 
632. 

'  Meyer  v.  Johnston,  supra. 

"  Meyer  i'.  Johnston,  supra. 

*  Meyer  v.  Johnston,  supra. 

'Meyer  v.  Johnston,  supra. 

'Smith  V.  Washington  City,  Va. 
Midland  &  Great  Southern  R.  R.  Co., 
33  Gratt.  617;  S.  C.  1  Am.  &  Eng.  R. 
R.  Cas.  493.  See,  as  to  the  application 
of  mortgage  bonds,  on  the  sale  of  the 
road,  toward  the  purchase  money 
therefor,  and  questions  of  priority  be- 
tween first  mortgage  bonds  and  sec- 
ond mortgage  bonds  issued  to  take  up 
interest  coupons  on  the  first  series,  and 
the  suflfioiency  of  the  decree  in  this 
connection.  Farmer's  Loan  &  Trust 
Co.  V.  Green  Bay  &  Minn.  R.  R.  Co., 
6  Fed.  Repr.  100;  S.  C.  1  Am.  &  Eng. 
R.  R.  Gas.  620. 
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Judicial  interference  with    •        .      5 
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1.  Preliminary  survey. — "Where  by  law  the  company  have 
authority  to  condemn  lands  for  a  right  of  way,  and  to  assess  the 
damages  to  be  paid  for  the  same  nnder  the  right  of  eminent 
domain,  they  may  lawfully  enter  thereon,  by  their  servants  and 
engineers,  for  the  purpose  of  examination,  preliminary  survey 
and  location  of  the  route.  The  prohibition  that  private  property 
shall  not  be  taken  for  public  use  without  due  compensation  there- 
for, does  not  extend  to  the  necessary  entry  and  reasonable  occu- 
pancy of  lands  for  the  selection  of  a  route,  or  to  the  surveys  re- 
quired to  define  and  locate  the  same,  or  to  ascertain  the  prac- 
ticability thereof.'  • 

2.  Location  and  change  thereof. — Railroad  corporations  may 
relocate  and  change  the  routes  of  their  roads  at  discretion  in 
this  country,  from  time  to  time,  as  often  as  they  maj'  regard  the 
same  as  necessary,  unless  they  are  organized  under  special  char- 
ters granted  by  act  of  assembly,  expressly  or  inferentially 
restricting  them  in   that  respect,  or  designating  and  confining 

'  Cushman  v.  Smith,  34  Maine,  247;  son  R.  R.  Co.,  14  Wendell,  51;  Bona- 

Fox  V.  Western  Pacific  R.  R.  Co.,  31  parte  v.  Camden  &  Amboy  R.  R.  Co., 

Cal.  538;  Lyon  v.  Green  Bay  &  Minn.  1  Baldwin,  U.  S.  C.  C,  205.    Where 

Ry.  Co.,    42  Wis.  538,    15  Am.  Ry.  there  is  nothing  in  the  grants  to  the 

Rep.  91.    A  law  which  autboi-izes  an  contrary,  the  company  first  making  its 

entry  upon   a   person's  land  for  the  survey  and  perfecting  its  location  will 

purpose  of  making  the  preliminary  or  have  priority:    Denver  &  Rio  Grande 

final  surveys  for  a  railroad,  is  not  un-  R.  R.  Co.  v.  Canon  City  &  S.  J.   R. 

constitutional:    Polly  u.   Saratoga  &  R.  Co.,  99  U.  S.  463;    S.  C.   101  Id. 

Washington  R.  R.  Co.,  9  Barbour  (N.  711;  Boston  &  Me.  R.  R.  Co.  «.  Lowell 

Y.),  449;  Bloodgood  v.  Mohawk  k  Hud-  &  L.  R.  R.  Co.,  124  Mass.  368. 
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them  to  particular  localities  and  routes,  in  which  case  they  can 
not.'  The  powers  of  such  corporations,  when  the  eomjjanies  are 
formed  by  voluntary  association  and  articles  of  incorporation 
under  and  by  virtue  of  a  general  incorporation  law,  are  not  ex- 
hausted by  one  or  more  locations  of  a  particular  line  or  lines. 
They  may  change  the  same,  or  they  may  locate,  build  and  operate 
new  lines,  within  the  scope  of  their  charters,  at  pleasure." 

The  right  to  abandon  the  right  of  way  grounds  of  a  railroad 
corporation  carries  with  it  the  right  to  remove  all  structures 
placed  thereon  by  the  company  as  a  part  of  the  road,  just  as  the 
right  to  construct  and  use  a  railroad  carries  with  it  the  right  to 
change,  remove  or  i-enew  the  materials  of  which  it  is  composed.' 
It  follows  from  this  principle  that  a  railroad  corporation  which 
abandons  the  grounds  occupied  by  it  as  a  right  of  way,  has  a 
right  to  remove  therefrom  stone  piers  or  abutments  by  it  erected 
as  a  part  of  its  road  thereon.* 

In  Mississippi  it  is  holden,  that  a  railroad  company  which  is 
by  its  charter,  or  by  the  law,  invested  "  with  all  the  rights,  priv- 
ileges and  powers  requisite  and  necessary  for  the  construction 
and  repair,  and  maintenance  of,"  its  road,  may  take  other  lands, 
by  assessment,  for  right  of  way,  or  for  the  repair  and  mainte- 
nance of  the  road,  after  the  location  and  completion  of  its  road, 
if  there  be  a  necessity  for  the  exercise  of  such  a  power  in  order 
to  preserve  some  right  which  they  must  lose  without  the  exer- 
cise of  it;  and  this,  too,  notwithstanding  the  company  may  have 
previously  taken  other  lands  by  assessment,  which  they  may  pro- 
pose to  abandon,  and  in  lieu  thereof  resort  to  the  newly  assessed 
line  as  a  location  for  that  portion  of  the  road.  The  right  to  re- 
assess, and  take  other  lands  for  a  change  of  location,  mainly  de- 
pends on  the  necessity  of  the  case,  and  if  necessary  may  be  exer- 
cised, if  the  public  are  not  injured  or  incommoded  thereby.' 

■  Mine  Hill  &  S.  H.   R.  R.  Co.  v.  '  Wagner  v.  The  Cleveland  &  Tole- 

Lippincott,  86  Penn.  St.  468;  Atlantic  do  R.  R.  Co.,  22  Ohio  St.  563;  Justice 

&  Pac.  R.  R.  Co.  V.  City  of  St.  Louis,  v.  Nesquehoning  Valley  R.  R.  Co.,  87 

3  Mo.  App.  315;  S.  C.  66  Mo.  228.  Penn.  St.  28. 

''Gear  v.  Dubuque  &  Sioux  City  R.  ^Wagner  v.  The  Cleveland  &  Tole- 

R.Co.,20  Iowa,  523;  Mahaska  County  do  R.  R.  Co.,  22  Ohio  St.  563,  579; 

R.  R.  Co.  t).  Des  Moines  Valley  R.  R.  Justice  v.  Nesquehoning  Valley  R.  R. 

Co.,  28  Iowa,  437;  Miss.  &  Tenn.  R.  Co.,  87  Penn.  St.  28. 

R.  Co.  V.  Devaney,  42  Miss.  555;  S.  C.  *  Miss.  &  Tenn.  R.  R.  Co.  v.  Deva- 

2  Am.  R.  608;  Wagner  v,  Cleveland  ney,  42  Miss.  555;  S.  C.  2  Am.  R.  608; 

&  Toledo  R.  R.  Co.,  22  Ohio  St.  563.  New  Orleans  &  Carrollton  R.  R.  Co 
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The  Supreme  Court  of  Mississippi,  Shackelfoed,  C.  J.,  in  an 
able  opinion  in  the  case  here  cited  from  that  state,  review  a  num- 
ber of  the  cases  bearing  on  this  subject,  and  show  that  those  in 
which  the  right  to  relocate  and  assess  is  denied,  were  cases  in 
which  the  courts  found  there  was  no  necessity  for  the  change, 
or  else  that  the  change  would  affect  injuriously  the  rights  of  the 
public,  or  that  a  strict  construction  of  the  law  precluded  the 
making  of  a  change. 

In  Moorhead  v.  Little  Miami  Railroad  Company,  the  injunc- 
tion was  sustained  against  the  company  on  the  ground  that  the 
statute  allowing  changes  of  location  referred  to  changes  to  be 
made  during  the  process  of  construction  only;  whereas,  in  that 
case,  the  relocation  and  change  were  attempted  to  be  made  after 
the  road  was  -constructed  upon  the  first  or  original  line.' 

In  The  State  v.  The  Norwalk  &  Danbury  Turnjsike  Company, 
involving  the  right  to  change  a  toll-gate,  the  right  is  denied,  for 
the  reason,  as  expressed  by  the  court,  that  "  the  power  "  was  not 
given  to  commissioners,  but  to  "  proprietors,"  whose  interests 
might  not  always  coincide  with  the  convenience  of  the  public, 
and  therefore  the  power  ought  not  to  be  exercised  at  their  dis- 
cretion." 

In  New  Orleans  &  Carrollton  E.  R.  Co.  v.  Second  Munici- 
pality of  New  Orleans,  above  cited,  and  which  involved  the 
right  to  take  land  for  a  branch  road  to  a  lot  on  which  the 
company  had  erected  a  depot  and  turn-table,  off  the  direct  line 
of  the  road,  the  court  held  that  the  charter  right  to  build 
and  maintain  the  road  implied  the  right  to  erect  such  depot,  and 
that,  as  a  sequence  therefrom,  the  company  had  a  right  to  run  a 
branch  road  to  it,  without  any  express  authority  in  the  charter  for 
the  construction  of  two  depots,  or  a  branch  road  to  one  of  them. 
The  case  of  Knight  v.  The  Carrollton  Eail way  Company,  above 
cited,  involved  a  similaf  question,  in  the  disposal  of  which  the 
case  of  New  Orleans  &  Carrollton  R.  E.  Co.  v.  the  Second 
Municipality  was  cited  and  approved. 

The  case  of  the  South  Carolina  R.  R.  Co.,  ex  parte,  2  Eich. 
434,  was  an  appeal  from  the  common  pleas,  in  which  the  power 
to   vary   the    location   when    necessary   is   sustained,    but    the 

1).    2nd    Municipality,    1    La.    Ann.      v.  Blake,  9  Rich.  (Law.),  228. 
128;  Knight  ».  Can-ollton  R.  R.  Co.,         '  17  Ohio,  340. 
9  La.  Ann.  284;  South  Car.  R.  R.  Co.         '  10  Conn.  157. 
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molion  for  commissioners  to  assess  was  refused,  and  the  rul- 
ing below  was  sustained,  upon  the  ground  of  there  being  no 
public  necessity  shown  for  taking  the  desired  lands.  And  this 
ruling  is  adhered  to  in  South  Carolina  Eailroad  Company  v. 
Blake,  9  Rich.  228,  involving,  in  part,  the  same  question. 

The  deductions  drawn  from  these  authorities  are: 

First,  that  a  railroad  company  may  not  enforce  the  right  of 
eminent  domain,  under  the  statute,  for  taking  property  for  right 
of  way,  a  second  time,  as  a  mere  matter  of  caprice,  or  for  merely 
its  own  individual  and  priv£!j;e  conrenience,  at  an  unlimited  dis- 
cretion. 

Secondly,  that  such  companies  may  re-assert  the  right,  from 
time  to  time,  irrespective  of  prior  enforcement  of  it,  where  the 
additional  line,  or  change  of  line,  involves,  and  is  required  by, 
the  interest,  convenience  or  necessities  of  the  public.  That  such 
means  of  transportation  are  intended  to  promote  and  accommo- 
date trade  and  intercourse  among  the  people— hence  the  reason 
of  the  law  allowing  resort  to  the  right  of  eminent  domain;  and 
that  if  there  be  no  inhibition  of  its  second  exercise  in  the  stat- 
ute, then  the  reason  of  the  law  applies  as  well  to  all  subsequent, 
as  to  original  assessments,  if  the  public  necessities  or  convenience 
be  promoted  or  met  thereby. 

When  donations  and  benefits  have  been  conferred  upon  a  rail- 
road corporation,  and  accepted  by  it,  as  a  consideration  for  which 
it  is  to  locate  and  operate  its  road  in  particular  places,  or  at  par- 
ticular points,  and  furnish  to  the  donors  facilities  connected 
therewith,  as  private  side-tracks  and  other  privileges,  connecting 
with  warehouses  or  places  of  doing  business,  the  company  ren- 
ders itself  liable  in  damages  for  a  departure  from,  or  breach 
of,  such  undertaking."  A  court  of  equity,  appealed  to  for  en- 
forcement of  the  contract  by  specific  performance,  if  unable  to 
decree  accordingly,  for  the  reason  of  the  inability  of  the  com- 

•  Chapman  &  Harkness  v.  The  Mad  Rep.  230;  Munkers  v.  same,  60  Mo. 

River  &  Lake  Erie  R.  R.  Co.,  and  334,  9  Am.  Ry.   Rep.  234.    But  if 

The  Sandusky  City  &  Ind.  R.  R.  Co.,  there   is  no  question   of  contract  in- 

6  Ohio  St.  119.    But  the  railroad  com-  volved,  an  individual  who  has  sus- 

pany  does  not  become  a  trespasser  in  tained  damage  only  in  common  with 

such   case,  by   entering    into  posses-  others,  can  not  maintain  an  action: 

sionof  the  land:    Hosher  v.  Kansas  Kinealy  v.  St.  Louis,  Kansas  City  & 

City,    St.    Joseph   &  Council   Bluffs  Northern  Rv.  Co.,  69  Mo.  658, 
E.  R.  Co.,  60  Mo.  329,  9  Am.  Ry. 
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pany  to  perform,  will  retain  the  case,  and  decree  damages  to 
complainants  as  may  seem  equitable,  without  turning  them  over 
to  an  action  at  law.' 

A  remedy  will  be  afforded  to  the  injured  parties  in  all  such 
cases  for  the  breach  of  contract,  whether  the  breach  be  direct  and 
avowed,  or  be  brought  about  after  the  construction  of  the  road 
originally  contemplated,  and  in  the  manner  contemplated,  by 
then  erecting  another  line  of  railroad  parallel  therewith,  and  so 
near  thereto  as  to  render  the  original  one  useless,  and  to  cause 
the  same  to  fall  into  disuse,  decay  and  ruin.  What  may  not  be 
done  directly  in  violation  of  such  obligations,  may  not  be  thus 
brought  about  with  impunity  by  indirect  means.' 

"Where  the  charter  of  a  railroad  corporation  designates  a  par- 
ticular route,  frona  point  to  point,  it  is  to  be  so  interpreted  as  to 
leave  in  the  company  the  exei'cise  of  such  discretion  in  the  loca- 
tion as  is  incident  to  an  ordinary  practical  survey,  made  in  ref- 
erence to  the'country  through  which  the  road  is  to  pass,  and  the 
obstacles  to  be  encountered  or  avoided.'  The  words  in  a  charter 
"  up  the  west  bank  "  of  a  river,  or  "  by  the  way  of"  a  certain  lake, 
leave  with  the  company  to  decide  how  near  to  the  river  or  the  lake 
the  line  shall  be  located,  according  to  the  nature  of  the  ground.' 

By  the  statute,  in  Massacliu setts,  every  railroad  corporation  is 
required  to  file  the  location  of  its  road,  within  one  year,  with  the 
commissioners  of  each  county  through  which  the  same  passes, 
defining  the  courses,  distances,  and  boundaries  of  such  parts 
thereof  as  lie  within  each  county  respectively.'  The  Supreme 
Court  of  Massachusetts  hold  tliat  the  filing  of  the  location  afore- 

'  Chapman  &  Harkness  ».  The  Mad  ^  Boston  &  Prov.  R.  R.  Co.  v.  Mid- 
River  &  Lake  Brie  R.  R.  Co.,  and  The  land  R.  R.  Co.  and  others,  1  Gray,  'MO, 
Sandusky  City  &  Ind.  R.  R.  Co.,  6  357,  359.  The  general  railroad  law  of 
Ohio  St.  119.  New  York,  which  provides  that  any 

^Chapman  &  Harkness  v.  The  Mad  person  feeling  aggrieved  by  the  pro- 
River  &  Lake  Erie  R.  R.  Co.,  and  the  posed  location  of  a  railroad,  may  apply 
Sandusky  City  &  Ind.  B.  R.  Co.,  6  for  the  appointment  of  commissioners 
Ohio  St.  119.  to  affirm  or  alter  it,  does  not  restrict 

'  Southern  Minn.  R.  R.  Co.  v.  Stod-  their  power  to  that  part  of  the  route 
dard,  6  Minn.  150;  People  v.  N.  Y.  lying  within  the  land  of  the  party  pro- 
Cent.  &  H.  R.  R.  R.  Co.,  74  N.  Y.  curing  the  appointment.  ITiey  may 
302;  S.  C.  12  Hun,  195;  Struthers  v.  makeanyalteration  within  the  county: 
Dunkirk,  W.  &  P.  R.  R.  Co.,  87  Penn.  People  ex  rel.  v.  Tubbs,  49  N.  Y.  356, 
St.  282.  4  Am.   Ry.   Rep.   127.      They  must 

•Southern  Minn.  R.  R.  Co.  ».Stod-  complete  the  alteration  so  as  to  pre- 

dard,  6  Minn.  150.  serve  the  continuity  of  the  line:  Ibid. 
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said  is  the  taking  of  the  land,  and  that  thereupon  the  owner  is 
forthwith  entitled  to  compensation;  that  it  is  the  act  of  filino- 
which  gives  the  company  the  easement,  and  to  the  owner  of  the 
land  the  right  to  have  damages  therefor.'  Moreover,  that  the 
filing  of  the  location  is  the  taking  from  which  the  three  years  are  to 
be  computed,  within  which  a  claim  must  be  made  for  damages." 
If,  however,  the  company  actually  enter  upon  and  take  tlie 
land  without  filing  the  location,  then  the  land  holder  may  cause 
damages  to  be  assessed,  and  the  company  are  estopped  to  deny  his 
right  to  such  assessment,  and  to  compensation.' 

3.  Effect  of  such  change. — If  the  land  has  really  been  taken, 
and  the  company  become  seized  thereof,  or  if  in  any  manner 
the  owner  has  obtained  a  perfected  right  to  the  damages  there- 
for, awarded  by  the  commissioners  or  proper  tribunal  in  law, 
then  a  subsequent  abandonment  of  the  location  and  establish- 
ment of  a  new  line  for  the  road,  by  the  company,  will  have  no 
effect  to  defeat  the  claim  of  the  land  owner  to  the  damages  thus 
awarded  to  him;  but  in  such  case  the  owner  will  again  become 
entitled  to  the  land,  free  from  any  incumbrance  or  claim  in  that 
respect,  of  the  company,  and  will  also  have  a  right  to  the  assess- 
ment money  or  damages  awarded  to  him.*  But  the  payment  or 
deposit  of  th6  money  by  the  company,  as  the  legal  requirement 

'  Boston  &  Prov.  E.  R.  Co.  e.  Mid-  ty  Commissioners,  7  Met.  78. 

land  R.  R.  Co.,  1  Gray,  340,  360,  361;  ^  Boston  &  Prov.  R.  R.  Co.  o.  Mid- 

Hazen  ®.  Boston  &   Me.  R.  R.  Co.,  2  land  R.  R.  Co.,   1  Gray,   340,   361  j 

Gray,  574;  Charlestown  Branch  R.  R.  Davidson  v.  Boston  &  Maine  R.  R.  Co., 

.  Co.  V.  Co.  Commissioners,  7  Met.  78;  3  Cush.  106;    Drury  v.  Midland  R.  R. 

Davidson  «.  Boston  &  Me.  R.  R.  Co.,  Co.,  127  Mass.   571.    See  Duck  River 

3  Cush. '91;  Boynton  B.Peterborough  Valley  R.  R.  Co.  v.  Cochrane,   3  Lea 

&  S.  R.  R.  Co.,  4  Cush.  467;  Whitr  (Tenn.),   478;    Troy  &  Boston  R.  R. 

man  v.   Boston  &  Me.  R.  R.  Co.,  7  Co.  v.  Potter,  42  Vt.  265.     Where  a 

Allen,  326;  Ham  v.  City  of  Salem,  100  railroad  company  may  not  take  more 

Mass.  350;    Bemis  v.  City  of  Spring-  than  the  required  width,  they  need 

field,  122  Mass.  110;  Old  Colony  R.  R.  not   locate    the  track  in  the  center 

Co.  V.  Miller,  125  Mass.  1.    And  see  thereof:    Stark  v.  Sioux  City  &  Paci- 

Logansport,  C.  &  S.  R.  R.  Co.  ».  Bu-  flc  R.  R.  Co.,  43  la.  501,  14  Am.  Ry. 

chanan,  52  Ind.  163;  Lafayette,  M.  &  Rep.  468. 

B.  R.  R.  Co.  V.  Murdock,  68  Ind.  137;  *■  Stacey  v.  "Vermont  Cent.  R.  R.  Co., 

Morris  &  Essex  R.  R.  Co.w.   Blair,  1  27  Vt.   39;    Westbrook   v.  North,    2 

Stock.  635;     San  Francisco  &  S.  J.  R.  GreenL  179:  Hampton  ».  Coffin,  4  N. 

R.  Co.  V.  Mahoney,  29  Cal.  112.  H.  517;  Harrington  v.  Berkshire  Com- 

'  Boston  &  Prov.  R.  R.  Co.  v.  Mid-  misaioners,  22  Pick.  267;  Hawkins  v. 

land  R.  R.  Co.,  1  Gray,  340,  360,  361;  Rochester,  1  Wend.  53. 
Charlestown  Branch  R.  R.  Co.  v.  Couu- 
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may  be,  or  some  other  act  of  acceptance,  as,  for  instance,  taking 
permanent  possession,  is  necessary  to  fix  the  right  of  the  land 
owner  to  the  same,  and  if,  before  doing  either,  or  entering  into 
possession  of  the  premises  to  appropriate  the  same,  the  com- 
pany abandon  the  route,  the  land  owner  can  not  recover  the 
amount  assessed.' 

It  is  liolden,  however,  in  some  of  the  states,  that  a  location  and 
assessment  of  damages,  and  confirmation  thereof  by  the  court, 
fixes  the  right  of  the  land  holder  to  his  damages,  irrespective  of 
any  subsequent  change  of  route  by  the  company,  or  of  their  hav- 
ing declined  to  take  possession  of  the  premises." 

In  the  case  here  cited  from  31  Penn.  St.  E.,  the  court  say: 
"Though  railroad  companies  may  make  experimental  surveys  at 
pleasure  before  finally  locating  their  road,  yet  certainly  it  has 
never  been  granted  to  them  to  have  experimental  suits,  at  law, 
as  a  means  of  chafiering  with  the  land  owners  for  the  cheapest 
route."  In  this  latter  ruling  there  seems  to  be  such  sound 
reasoning  as  to  fix  the  impression  on  our  mind  that  an  assess- 
ment and  condemnation  made  at  the  procurement  of  the  com- 
pany amounts  to  an  election  on  their  part  to  take  the  premises, 
and  that  the  same  should  be  considered  as  fixing  the  right  of  the 
land  owner  to  the  damages  assessed.  Such,  however,  is  not  the 
current  of  authority." 

4.  Donations  to  secure  or  influence  a  choice  of  routes. — It  is 
holden  in  some  of  the  states,  that  an  obligation  to  pay  a  sum  of 
money  to  a  railroad  company  on  condition  that  their  road  be  lo- 
cated to  a  certain  place,  is  not  inimical  to  the  policy  of  the  law, 
or  to  the  public  interest,  but  will  be  enforced  as  binding  in  law, 
after  the  location  is  made  in  compliance  with  the  contemplated 
condition,  and  permanent  arrangements  are  made  in  good  faith 
to  carry  out  the  same.* 

The  contract  involved  in  the  case  cited  from  9th  "Watts,  was 
not  one  of  subscription  to  stock,  but  was  a  promise  to  pay  a  cer- 

•  Stacey  v.  Vermont  Cent.  R.  R.  Co.,  509;  In  re  Rhinebeck  &  Conn.  R.  R. 

27  Vt.  39;  Baltimore  and  Susquehanna  Co.,  67  N.  Y.  242;   S.  C.  8  Hun,  34; 

R.  R.  Co.  V.  Nesbit  and  others,  10  How.  People  ».  City  of  Syracuse,  78  N.  T.  56 . 

395;  Bloodgood  v.  Mohawk  &  Hud-  '  Post,  chap.  33,  subdn.  II. 

son  R.  R.  Co.,  18  Wend.  10.  *  The  Cumberland  Valley  R.  R.  Co. 

=  Neal  t).  Pittsburgh  &  Connellaville  «.  Baab,  9  Watts,   458;    S.  C.  2  Am. 

R.  R.  Co.,  31  Penn.  St.  R.  19;  City  of  R.  W.  Cas.    187;    Burlington,    Cedar 

Philadelphia».  Dyer,  41Penn.  St.  463;  Rapids  &  Mo.  R.  R.  Co.  v.  Palmer, 

Beale  v.  Penn.  R.  R.  Co.,  86  Penn.  St.  42  la.  222;    First  National  Ba  nk  v. 


LOCATIOK   OF   EOADS.  281 

tain  amount  to  assist  in  purchasing  one  or  more  depots.  No  otlier 
return  or  consideration  inured  thereby  to  the  obligors,  than  the  con- 
tethplated  advantage  resulting  from  the  location  and  termin/us  of 
the  road  at  the  place  designated.  No  right  to  stock  accrued  there- 
from, and  therefore  the  signers  were  powerless  in  any  other  manner 
than  by  their  obligation,  to  influence  the  action  of  the  company. 

In  other  states  it  is  holden  that  such  obligation  is  invalid,  for 
want  of  mutuality  and  a  binding  consideration,  there  being  no 
undertaking  oi;  the  part  of  the  company  to  perform  the  contem- 
plated act  on  their  part;  and  that  the  subsequent  location  or  erec- 
tion of  the  road  in  accordance  with  the  terms  of  the  proposition, 
would  not  render  the  promise  to  pay  obligatory;  that  the  prom- 
ise of  each  party  sJiould  be  concurrent  and  obligatory  at  the 
same  time,  to  render  either  of  them  binding.  In  the  language 
of  Nelson,  Ch.  J. :  "  It  is  an  agreement  only  upon  one  side." ' 
But  while  we  concur  with  the  learned  judge  as  to  the  legal 
conclusion  that  such  a  transaction  is  not  obligatory,  yet  we  do 
not  concur  in  the  illustration.  To  our  mind  the  assent  of  one 
side  alone  can  not  amount  to  an  agreement.  It  is  the  entire  ab-r 
sence  of  any  agreement  that  occasions  the  invalidity. 

5.  Judicial  interference  with. — If  the  location  of  a  railroad 
be  within  the  route  designated  by  the  act  of  incorporation,  and 
in  the  exercise  on  the  part  of  the  companj'  of  such  discretion  in 
respect  thereto  as  devolves  on  it  by  such  act  of  incorporation,  a 
court  will  not  be  authorized  to  interfere  therewith,  or  control 
the  same,  in  the  absence .  of  any  evidence  tending  to  show  an 
abuse  of  such  discretion." 

The  case  here  cited  from  64  Penn.  St.  was  a  proceeding  in  chan- 
cery by  Parke,  a  stockholder  in  the  Doe  Eun  and  "White  Clay 
Creek  Eailroad  Company,  and  against  said  company,  to  restrain 
it  from  proceeding  with  the  location  and  construction  of  its  road 

Hendrie,  49    la.   402;    Berryman    v.  Dunkirk,  W.  &  P.  R.  E.  Co.,  87  Penn. 

Cincinnati    Southern    Ry.     Co.,     14  St.  282;    People  v.  N.  Y.  Cent.  &  H. 

Bush,  755;  Stevens  v.  Corbitt,  33  Mich.  R.  R.  R.  Co.,  74  N.  T.  302;    S.  C.  12 

458;  Mich.  Midi.  &  Can.  R.  R.  Co.  e.  Hun,  195.    Jn  the  case  of  C.  &  P.  R. 

Bacon,  Id.  466;  Rose  v.  San  Antonio  E..  Co.  v.  Speer,  above  cited,  which  was 

&  M.  G.  R.  R.  Co.,  31  Tex.  49.  an    action   by   a  private  person  for 

'The  TJtica  &  Schenectady  R.  R.  damages  for  occupancy  of  a   public 

Co.  V.  Brinckerhoff,  21  Wend.  130;  S.  street,   the  court  say:    "The  act  of 

C.  2  Am  R.  W.  Cas.  481.  location  was   not  void,  and  if  void- 

'  Parke's  Appeal,  64  Penn.  St.  137;  able  because  other  ground  (than  s 

Cleveland'  &  Pittsburg  R.  R.  Co.  «.  public  street)  ought  to  have  been  tak- 

Speer,  56  Penn.  St.  325;   Stmthers  v.  en,  none  hut  the  commonwealth  caB 
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from  Pomeroy  Station,  a  point  on  the  Pennsylvania  Central  Kail- 
road  a  mile  and  a  half  east  of  Parkesbnrg.  The  act' of  assem- 
bly incorporating  said  company  clothed  it  with  power  to  con- 
struct a  railroad  "from  a  point  on  the  Pennsylvania  Central  Kail- 
road,  at  or  near  Parkesbnrg,  in  Chester  county ;  thence  by  the  most 
available  route  along  the  Buck  Kun,  and  that  branch  of  White 
Clay  Creek  that  runs  west  of  Chatham,  to  the  state  line."  The 
company  located,  or  was  proceeding  to  locate,  the  connecting 
place  or  termiivus  of  its  road  at  Pomeroy,  a  station  on  the  Penn- 
sylvania Central  Kailroad  a  mile  and  a  half  east  of  Parkesburg. 
The  proceeding  was  designed  to  prevent  the  location  at  Pome- 
roy, or  elsewhere  than  at  Parkesburg,  on  the  ground  of  violation 
of  charter  privileges  in  that  respect.  The  bill  was  dismissed, 
the  court  holding  that  the  discretion  exercised  by  the  company 
in  respect  to  the  location  and  route,  was  within  its  charter  pow- 
ers, and  there  being  no  evidence  of  abuse  thereof,  the  relief 
sought  was  denied.' 

6.  Legislative  ratification. — A  Statute  ratifying  the  location 
of  a  railroad  and  its  branches  as  laid  out  and  constructed,  is  to 
be  construed  as  designed  to  remedy  some  deficiency  in  the  au- 
thority originally  conferred  upon  the  corporation,  or  to  confirm 
some  real  or  supposed  departure  therefrom,  and  in  that  view  is 
to  be  treated  as  if  it  formed  a  part  of  the  original  grant  or  char- 
ter." Such  ratification  will  not  exempt  the  corporation  from 
any  existing  responsibility  for  encroachment  upon  either  public 
or  private  rights,  by  its  method  of  constructing  the  road,  or  the 
embankments  thereof.' 

now  call  the  company  to  account  for  terminus  of  its  road  elsewhere  than  at 

it."    *    *     *     *     And  "Whatever  Parkesburg,  and  while  they    did  so 

private  remedies   individuals    might  geographically  near  that  place,  and 

have  had  to  prevent  the  location  there,  there  is  nothing  to  show   anything 

and  to  compel  a  change  of   site  be-  wrong  in  fact  or  law,  we  have  no  right 

fore  consummation,  it  is  now  too  late  to  interfere.     "With    their   discretion 

to  treat  the  location  as  a  mere  nullity :' '  exercised  within  the  li  mits  of  their  act 

p.  334.    But  the  company  will  not  of  incorporation,   no  court  has  any 

be  permitted  to  build  another  railroad  control  or  right  to  interfere" :  Parke's 

than  that  authorized  by  its  charter:  Appeal,  64  Penn.  St.  141. 
Cent.  R.  R.  Co.  v.  Penn.  R  R.  Co.,  4         '^  City  of  Salem  v.  Eastern  R.  R.  Co., 

Stew.  (N.  J.),  475;   Nat'l  Docks  Ry.  98  Mass.  481. 
Co.  V.  Cent.  R.  R.  Co.,  5  Id.  755.  »  City  of  Salem  v.  Eastern  R.  B  Co., 

'  In  the  case  here  cited  that  learned  98  Mass.  431;  Comni.  v.   Old  Colony 

judge,  Thompson,  says:    "The  com-  &  F.  R.  R.  R.  Co.,  14  Gray,  93. 
pany  had  a  discretion  to  locate  the 
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1.  What  it  is. — Eminent  domain,  or  paramount  ownership, 
is  that  supreme  dominion,  or  highest  and  most  exact  idea 
of  property,  which  exists  in  the  state,  and  is  inseparable  from 
sovereignty.  It  underlies  all  individual  rights  of  property,  and 
subject  to  it  all  property  is  holden,  whether  it  be  by  natural  per- 
sons,' or  persons  in  law,  as  corporate  bodies."     It  is  distinguish- 


'2  Kent,  2  Ed.,  339;  Sedgwick  on 
Stat,  and  Const.  Law,  499,  500;'  3 
Story  on  Const.,  661;  1  Black  Com., 
139;  Beekman  v.  Saratoga  &  Sche- 
nectady R.  R.  Co.,  3  Paige,  45;  Plant- 
ers' Bank  v.  Sharp  and  others,  6  How. 
331;  West  River  Bridge  Co.  «.  Dix,  6 
How.  507;  Kohl  V.  United  States,  91 
(J.  S.  367;  Boom  Co.  v.  Patterson,  98 
U.  S.  403;  Louisville,  Cin.  &  Charles- 
ton R.  B.  Co.  V.  Chappell,  Rice's  (So. 
Car.)  R.  383;  Tuckahoe  Canal  Co.  ». 
Tuckahoe  R.  R.  Co.,  11  Leigh,  75; 
Harding  v.  Goodlett,  3  Yerg.  41; 
New  York,  Housatonio  &  N.  R.  R. 
Go.  V.  Boston,  Hartford  &  Erie  R. 
R.  Co.,  36  Conn.  196;  Bailey  v.  Mil- 
tenberger,  31  Penn.  St.  (7  Casey),  37, 
41;  Trustees  111.  &  Mich.  Canal  v.  Chi. 
&  Rock  Island  R.  R.  Co.,  14  111.  314; 
Johnson  v.  Joliet  &  Chi.  R.  R.  Co.,  23 
lU.  202;   Raleigh  &  Gaston  R.  R.  Co. 
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V.  Davis,  2  Dev.  &  Battle,  456;  Giesy 
V.  The  Cincinnati,  Wilmington  & 
Zanesville  R.  R.  Co.,  4  Ohio  St.  308; 
The  Iron  R.  R.  Co.  v.  City  of  Ironton, 
19  Ohio  St.  299;  Little  Miami,  &  Co- 
lumbus &  Xenia  R.  R.  Co's,  v.  The 
City  of  Dayton,  23  Ohio  St.  510. 
In  the  case  of  Bailey  v.  Mil- 
tenberger,  above  cited,  it  is  said, 
"  The  state,  by  virtue  of  the  right  of 
eminent  domain,  may  enter  upon  and 
take  private  property  for  public  use, 
by  making  adequate  compensation 
therefor;  and  therefore  all  contracts 
about  land  may  fairly  be  presumed  to 
have  been  made  in  reference  to  this 
right,  and  the  possibility  of  its  being 
exercised  " :  31  Penn.  St.  (7  Casey),  41. 
'^  Boston  Water  Power  Co.  v.  Bos- 
ton &  Worcester  R.  R.  Co.  and  others, 
23  Pick.  360;  Inhabitants  of  Spring- 
field t'.  Conn.  River  B.  R.  Co.,  4  Cush. 
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able  from  the  public  domain  or  lands,  and  does  not  pass  from 
the  state  by  a  grant  of  the  latter  from  the  government  to  indi- 
viduals.' 

But  to  authorize  the  taking  of  one  public  franchise,  right  of 
way  lands,  or  easement,  for  the  purposes  of  another,  or  the  prop- 
erty of  one  company  for  the  purposes  of  another  company,  there 
must  not  only  be  an  actual  necessity  therefor,  as  for  instance, 
such  as  a  physical  impossibility  of  avoiding  it,  but  such  ne- 
cessity must  be  coupled  with  the  public  good,  and  the  enterprise 
thereby  to  be  promoted  must  be  of  a  higher  and  more  useful 
grade  of  improvement  than  the  one  from  which  the  same  is  to  be 
taken." 

And  it  has  been  holden  that  the  lands  of  the  state,  as  well  as 


63;  White  River  Turnpike  Co.  «.  Ver- 
mont Central  R.  R.  Co.,  21  Vt.  590; 
S.  C.  1  Am.  R.  W.  Cas.  233;  Charles 
River  Bridge  Co.  v.  Warren  Bridge 
Co.,  11  Pet.  420;  Richmond,  Freder- 
icksburg &  Potomac  R.  R.  Co.  v.  The 
Louisa  R.  R.  Co.,  13  How.  71;  S.  C. 
1  Am.  R.  W.  Cas.  48;  New  York, 
Housatonic  &  N.  R.  R.  Co.  v.  Boston, 
Hartford  &  Erie  R.  R.  Co.,  36  Conn. 
196.  But,  say  the  Supreme  Court  of 
North  Carolina,  RuFPiN,  J.:  "Wheth- 
er the  right  be  supposed  to  have  been 
impliedly  reserved  because  it  ought 
not  to  be  granted,  or  because  it  is  a 
portion  of  the  national  sovereignty 
which  38  inalienable  by  the  govern- 
ment, or  whether  the  right  is  created 
by  the  public  necessity,  which  at  the 
time  calls  for  its  exercise — its  existence 
in  every  state  is  indispensable  and  in- 
contestible" :  Raleigh  &  Gaston  R.  R. 
Co.  V.  Davis,  2  Dev.  &  Batt.  (Law), 
456.  It  exists  in  th'e  absence  of  any 
constitutional  provision  to  that  effect: 
Boom  Co.  V.  Patterson,  98  U.  S.  403; 
Harvey  v.  Thomas,  10  Watts,  63; 
Brown  ».  Beatty,  34  Miss.  227. 

'Matter  of  Kerr,  42  Barbour,  J19. 
And  see  State,  M.  &  E.  R.  R.  Co. 
prosrs.,  V.  Hudson  Tunnel  R.  R.  Co., 
38  N.  J.  L.  548,  18  Am.  Ry.  Rep.  82. 


In  that  case  the  state  granted  lands  to 
a  railroad  company,  with  a  covenant 
that  "  the  state  wiU  not  make  or  give 
any  grant,  license,  power  or  authority, 
affecting  lands  under  water  in  front  of 
said  lands  so  granted. "  Upon  applica- 
tion by  the  Hudson  Tunnel  R.  R.  Co.  to 
condemn  in  violation  of  this  covenant, 
it  was  doubted  whether  the  state 
might  divest  itself  of  an  essential 
portion  of  its  sovereignty  in  this  man- 
ner. But  the  court  refused  to  assume 
that  the  consent  of  the  Morris  &  Es- 
sex R.  R.  Co.  to  the  construction  of 
the  tunnel  under  the  river  might  not 
be  secured. 

'Pierce  on  Railways,  155,  156;  In- 
habitants of  Springfield  v.  Conn. 
River  R.  R.  Co.,  4  Cush.  71,  72,  78; 
Matter  of  Kerr,  42  Barb.  119.  And  see 
Oregon  Cascade  R.  R.  Co.  v.  Baily, 
3  Oregon,  164,  7  Am.  Ry.  Rep.  416; 
Matter  of  City  of  Buffalo,  64  N.  T. 
547;  S.  C.  68  Id.  167.  Or  if  they 
can  be  used  in  common,  then  a  mere 
necessity  will  authorize  the  appropria- 
tion of  a  right  to  such  use,  if  the  sec- 
ond user  will  not  operate  to  destroy 
the  first:  Little  Miami,  &  Columbus  & 
Xenia  R.  R.  Go's,  v.  The  City  of  Day- 
ton, 28  Ohio  St.  510;  In  re  Rochester 
Water  Gomrs.,  66  N.  Y.  413. 
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tliose  of  private  individuals,  may  in  like  manner  be  taken  for  public 
use;  and  that  if  the  condemnation  be  regular,  and  payment  be 
duly  made  for  the  same,  such  appropriation  will  overreach  a  con- 
veyance of  the  same  lands  subsequently  made  by  the  state.' 
But  in  New  York  it  is  held,  that  the  statute  allowing  railroad 
corporations  to  take  lands  for  their  purposes,  does  not  extend  to 
lands  held  by  a  municipal  corporation  for  public  purposes,  as  for 
instance,  public  parks  and  commons." 

It  is  competent  for  the  legislature  to  authorize  the  taking  of 
private  property  for  public  use  by  any  mode  it  may  esteem 
proper.' 

2.  Who  may  enforce  it. — The  right  of  eminent  domain  may 
be  enforced  by  the  government,  in  the  exercise  of  its  sovereign 
power  and  paramount  dominion,  directly  in  its  own  name  and 
for  its  own  immediate  public  uses,  or  by  such  corporations  and 
individuals  as  shall,  for  the  time  being,  be  authorized  by  law  to 
enforce  the  same,  in  taking  property  for  purposes  regarded  by 
the  legislative  authority   as  for  public  use.*     In  Beekmanw. 


'  Tipton  V.  Miller,  BY  erg.  423;  Ind. 
Cent.  Ry.  Co.  v.  State,  3  Ind.  421; 
Western  Pacific  R.  R.  Co.  «.  Teyis, 
41  Cal.  489.  But  in  New  Jersey  it  is 
held  that  the  right  to  take  the  land  of 
the  state  under  navigable  waters  was 
not  given,  in  Stevens  v.  Paterson  & 
N.  R.  R.  Co.,  5  C.  E.  Green,  126; 
Att'y  Genl.  v.  Hudson  Tunnel  R.  R. 
Co.,  12  Id.  176.  The  public  lands  of 
the  United  States,  not  set  apart  for 
any  specific  national  purpose,  may  be 
taken:  Grintner  v.  Kans.  Pac.  Ry. 
Co.,  23  Kans.  642;  111.  Cent.  R.  R.  Co. 
V.  U.  S.,  20  Law  Repr.  630  (Court  of 
Claims);  Union  Pac.  Ry.  Co.  v.  Bur- 
lington &  Mo.  River  R.  R.  Co.,  3 
Fed.  Repr.  106;  S.  C.  13  Chi.  Leg. 
News,  17,  and  10  Repr.  857. 

^  Petition  of  the  Boston  &  Albany 
R.  R.  Co.,  53  N.  Y.  574;  Matter  of 
New  York  &  Brighton  Beach  Ry.  Co., 
20  Hun,  201.  See  matter  of  Ninth 
Ave.,  45  N.  Y.  729. 

"Secombe  w.  R.  R.  Co.,  23  WaU. 
108,  11  Am.  Ry.  Rep.  355;  Weir  v. 


St.  Paul,  Stillwater  &  Taylor's  Tails 
R.  R.  Co.,  18  Minn.  155;  Langford  v. 
Comrs.  of  Ramsey  Co.,  16  lb.  375. 
The  light  to  exercise  the  power  of 
eminent  domain,  possessed  by  a  ra  1- 
road  is  a  "franchise"  within  the 
meaning  of  the  Illinois  statute,  pro- 
viding that  all  cases  involving  a  fran- 
chise shall  go,  on  appeal,  to  the  Sa- 
preme  Court,  instead  of  to  the  Appel- 
late Court.  So  on  a  bill  filed  to  enjoin  a 
railroad  company  from  exercising  such 
right,  and  a  decree  thereon  granting 
the  injunction  on  the  ground  that  the 
company  has  no  such  right  in  the 
case,  the  appeal  goes  to  the  Supreme 
Court:  Chicago  &  Western  Ind.  R.  R. 
Co.  V.  Dunbar,  95  111.  571;  S.  C.  1 
Am.  &  Eng.  R.  R.  Cas.  214. 

*Beekman  v.  The  Saratoga  & 
Schenectady  R.  R.  Co.,  3  Paige,  4); 
Bloodgood  V,  The  Mohawk  and  Hud- 
son R.  R.  Co.,  18  Wend.  9;  Cottrill  r. 
Myrick,  3  Fairfield,  222;  I)yer  v.  The 
Tuskaloosa  Bridge  Co.,  2  Porter  (Ala.), 
296;  New  Orleans,  Mobile  &  Texas  R. 
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The  Saratoga  &  Schenectady  Eailroad  Company,  the  court  say: 
"  it  must  rest  in  the  wisdom  of  the  legislature  to  determine 
whether  the  benefit  to  the  public  will  be  of  sufficient  importance 
to  render  it  expedient  for  them  to  exercise  the  right  of  eminent 
domain,  and  to  authorize  an  interference  with  the  pri'^ate  rights 
of  individuals  for  that  purpose.  It  is  upon  this  principle  that  the 
legislatures  of  several  of  the  states  have  authorized  the  condem- 
nation of  the  lands  of  individuals  for  mill-sites,  where,  from  the 
nature  of  the  country,  such  mill-sites  could  not  be  obtained  for  the 
accommodation  of  the  inhabitants  without  overflowing  the  lands 
thus  condemned."  And  th^,  "Upon  the  same  principle  of  pub- 
lic benefit,  not  only  the  agents  of  the  government,  but  also  indi- 
viduals and  corporate  bodies,  have  been  authorized  to  take  private 
property  for  the  purpose  of  making  public  highways,  turnpike 
roads  and  canals ;  of  erecting  and  constructing  wharves  and  basins ; 
of  establishing  ferries;  of  draining  swamps  and  marshes;  and  of 
bringing  water  to  cities  and  villages."  That  "  In  all  such  cases 
the  object  of  the  legislative  grant  of  power  is  the  public  benefit 
derived  from  the  contemplated  improvement,  whether  such  im- 
provement is  to  be  efiected  directly  by  the  agents  of  the  govern- 
ment, or  through  the  medium  of  corporate  bodies,  or  of  individ- 
ual enterprise." ' 

In  Willson  v.  The  Black  Bird  Creek  Marsh  Company,'  the 
Supreme  Court  of  the  United  States  hold  the  same  principle; 
and  in  the  case  above  cited  from  3d  Paige,  the  court,  Wal- 
worth, Justice,  adds:  "It  is  objected,  however,  that  a  rail- 
road differs  from  other  public  improvements,  and  particularly 
from  turnpikes  and  canals,  because  travelers  can  not  use  it  with 
their  own  carriages,  and  farmers  can  not  transport  their  produce 

R.  Co.  V.  Southern  &  Atlantic  Tel.  Co.,  Darlington  v.  U.  S.,  82  Penn.  St.  382. 
53  Ala.  211,  13  Am.  Ry.   Rep.  135;  But  the  general  government  can  not 
Harding   v.   Goodlett,    3   Yerg.    41;  control  the  states  in  the  exercise  of  the 
Contra  Costa  R.  R.    Co.  v.  Moss,   23  power:  Boom  Co.  v.  Patterson,  98  U. 
Cal.  323;  Bradley  v.  New  York  &  New  S.  403.    And  where  the  power  is  con- 
Haven    R.    R.    Co.,    21    Conn.   294)  ferred  in  terms  on  domestic  corpora- 
Lance's  Appeal,  55  Penn.  St.  16,  25;  tions  it  can  not  be  extended  to  foreign 
Secombe  v.   R.  R.  Co.,  23  Wall.  108;  corporations:    Holbert    v.    St.  Louis,. 
Holt  V.  Somerville,  127  Mass.  408.    It  Kansas  City  &  Northern  R.  R.  Co.,  45 
may  be  enforced  by  the  general  gov-  la.  23. 
ernment,  even  within  states,  within  its  '  3  Paige,  45,  73,  74. 
constitutional  powers  and  purposes:  ^2  Pet.  251. 
Kohl  V.  United  States,  91  U,  S.  367; 
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in  their  own  vehicles;  that  the  company  in  this  case  are  under 
no  obligation  to  accommodate  the  public  with  transportation; 
and  that  they  are  unlimited  in  the  amount  of  tolls  which  they 
are  authorized  to  take.  If  the  making  of  a  railroad  will  enable 
the  traveler  to  go  from  one  place  to  another  without  the  ex- 
pense of  a  carriage  and  horses,  he  derives  a  greater  benefit  from 
the  improvement  than  if  he  was  compelled  to  travel  with  his 
own  conveyance  over  a  turnpike  road  at  the  same  expense.  And 
if  a  mode  of  conveyance  has  been  discovered  by  which  the  farmer 
can  procure  his  produce  to  be  transported  to  market  at  half  the 
expense  which  it  would  cost  him  to  carry  it  there  with  his  own 
wagon  and  horses,  there  is  no  reason  why  the  public  should 
not  enjoy  the  benefit  of  the  discovery."  And  tliat,  "  if  any  in- 
dividual is  so  unreasonable  as  to  refuse  to  have  the  railroad 
made  through  his  lands,  for  a  fair  compensation,  the  legislature 
may  lawfully  appropriate  a  portion  of  his  property  for  this  pub- 
lic benefit,  or  may  authorize  an  individual  or  a  corporation  thus 
to  appropriate  it,  upon  paying  a  just  compensation  to  the  owner 
of  the  land  for  the  damage  sustained."  ' 

In  this  connection  the  court  lay  down  the  rule,  that  the  privi- 
lege of  making  the  road  and  of  taking  toll  is  a  franchise  in  which 
the  public  have  an  interest;  that  the  company  or  owners  may 
be  prosecuted  for  refusing  to  carry  for  the  public;  and  that  the 
legislature,  by  the  terms  of  the  charter,  assume  to  establish,  as  in 
cases  of  ferries  and  other  franchises,  reasonable  rates  of  toll.' 
Furthermore,  the  court  say,  they  have  "  no  doubt  of  the  con- 
stitutionality of  the  statute,"  and  that,  "  as  all  the  requisites  of 
the  statute  have  been  complied  with,  this  property  has  been 
taken  by  due  course  of  law,  and  after  making  just  compensation 
therefor.  From  the  moment  that  compensation  was  paid  or  de- 
posited as  the  law  had  directed,  the  .  right  to  this  property  was 
absolutely  vested  in  the  defendants  for  the  use  of  the  railroad, 
and  they  have  a  perfect  right  to  enter  upon  it  and  appropriate  it 
to  that  use." ' 

Thus,  in  this  early  decision,  is  the  law  of  this  question  fully 
settled,  and  in  a  manner  ever  since  regarded  as  correct.* 

'  Beekman  v.  Saratoga  &  Schenec-  Kansas,  137, 145. 
tady  Railroad  Co.,  3  Paige,  45,  74;  In         '  Beekman  v.  Saratoga  &  Scheneo- 

re  City  of  Buffalo,  68  N.  Y.  167;  Brad-  tady  R.  R.  Co.,  3  Paige,  45. 
ley  V.  N.  York  &  N.  Haven  R.  R.         »  3  Paige,  76. 
Co.,  21  Conn.  294;  Hunt  v.  Smith,  9         *3  Paige,  45. 
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In  the  same  case  the  court  hold  that  the  assessment  of  dam- 
ages for  property  thns  taken  is  not  necessarily  to  be  by  jury,  but 
is  a  proper  subject  for  the  court  alone.  That  the  constitutional 
right  of  trial  by  jury  relates  to  the  trial  of  issaes  of  fact  in  ordinary 
civil  and  criminal  eases,  and  not  to  assessments  of  damages  for 
property  taken  for  public  use,  the  value  of  which  the  govern- 
ment may  ascertain  in  its  own  way.' 

In  the  case  above  referred  to,  of  Bradley  v.  The  New  York  & 
New  Haven  K.  E.  Co.,  the  Supreme  Court  of  Connecticut  say  : 
"  It  is  now  established,  by  the  uniform  current  of  decisions, 
that  the  public  benefit  may  be  so  far  promoted  by  the  works 
authorized  to  be  made  by  such  corporations  as  the  defendants, 
that  the  property  of  individuals,  authorized  to  be  taken  by  them 
by  their  charter,  shall  be  deemed  to  be  taken  for  public  use,  and 
therefore  is  the  necessary  subject  of  compensation,  under  the 
provisions  of  the  constitution  relating  to  the  taking  of  private 
property  for  public  use." "  And  that  the  taking  in  such  cases, 
by  a  railroad  company,  is  not  done  as  by  agents  of  the  state, 
but  under  a  special  grant  of  power,  deemed  to  have  been  ac- 
quired from  the  state  for  a  valuable  consideration,  and  for  the 
promotion  of  their  own  direct  and  private  advantage." 

In  this  case,  however,  the  same  court  hold  that  the  digging 
of  excavations  and  making  embankments  by  a  railroad  com- 
pany, in  constructing  its  road  in  a  public  street  or  highway 
contiguous  to  tlie  landed  property  of  a  proprietor,  but  by 
which  no  part  of  the  property  is  taken,  is  not  a  taking  of 
private  property  for  public  use  within  the  meaning  of  the  con- 
stitution, and  that,  therefore,  injuries  or  damages  incurred  there- 
by— the  same  being  merely  in  the  nature  of  obstructions  to  the 
use  of  the  adjacent  property,  or  causing  the  giving  way  of  sup- 
ports of  earth  to  foundations  of  buildings — are  to  be  remedied  by 
ordinary  action  at  law,  and  not  by  assessment  under  the  statute.' 

Nor  will  legislative  authority  to  occupy  the  public  streets  or 
highways  by  railroads,  obviate  such  liability,  when  by  the  act 
conferring  the  authority,  the  company  are  required  to  restore  the 
streets  or  highways  thus  appropriated  so  nearly  to  their  former 

>  3  Paige,  45.  ;  ven  R.  R.  Co.,  21  Conn.  305.  And  see 

'  21  Conn.  305.  also  Foot  v.  New  Haven  &  Northamp- 

'  Bradley   i>.    New  York   &   New  ton  Co.,  23  Conn.    214;     Nicholson 

Haven  R.  R.  Co.,  21  Conn.  294,  305.  v.  N.  York  &  N.  Haven  R.  R.  Co.,  22 

'Bradley  v.  The  N.  York  &  N.  Ha-  Conn.  74,  82,  85. 
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condition  as  not  unnecessarily  to  impair  the  usefulness  thereof 
for  purposes  of  ordinary  travel.'  Eestoration  to  their  former 
state  or  conditions  means,  as  we  have  before  stated,  their  former 
state  of  usefulness,  and  not  surface  level  or  elevation.^ 

The  right  of  eminent  domain  may  be  enforced  by  private  per- 
sons, if  allovced  by  law,  for  purposes  promoting  the  public  good.' 
The  act  of  assembly  of  Pennsylvania,  of  the  5th  of  Mar, 
1832,  regulating  lateral  railways,  by  which  a  right  of  waysmay  be 
taken  under  the  right  of  eminent  domain,  by  private  persons  who 
are  land  holders  of  mining  lands,  for  the  construction  of  lateral 
railroads  frbm  such  lands,  is  not  unconstitutidnal."  It  is  but 
carrying  out  the  trust  confided  in  the  grantees  of  land  by  the 

.  founder  of  the  state,  to  whose  grants  were  added  six  per  cent,  of 
their  quantity  for  roads  and  highways.'  This  act,  though  in 
its  operation  respecting  such  railway,  originally  confined  to  four 
counties,  is  extended  by  the  subsequent  act  of  March  28,  1840, 
to  all  tha counties  of  the  state^.° 
To  our  mind  it  is  as  truly  for  the  public  good  that  the  prod- 

.  ucts  of  mines  and  of  farms  should  be  able,  to  reach  a  market 
bypassing,  over  the  lands  of  intervening  owners,  by  a  road  con- 
structed by  private  enterprise,  as  that  more  extensive  avenues 
of  transportation  shall  exi^.  Thus  lateral  roads,  though  used  by 
private  persons,  are  in  fact  used  for  the  public  good,  and  the 
public  use  them  through  such  persons  to  efifect  a  public  object. 
To  enable  one  to  attain  to  the  benefits  of  such  privilege,  it  is 
sufiicient  that  he  be  clothed  with  the  peaceable  possession  of  the 
lands  to  which  the  intended  structure  is  to  be  erected,  and  has 
improved  the  same  in  good  faith.  Such  possession  and  im- 
provement is  evidence  of  an  equitable  title,  subject  to  all  the 
incidents  of  a  legal  estate,  and  gives  the  owner  a  right  to  the 
benefits  of  the  act  to  open  a  road  to  his  coal-mines.' 

'Bradley  v.  N.  York  &  N.   Haven  * Shoenberger  ®.  MulhoUan,  8Penn. 

R.  R.  Co.,  21  Conn.  305.  St.  (8  B9ir),  134;    Harvey  v.  Lloyd,  3 

'i  Bradley  v.  N.  York  &  N.  Haven  Penn.  St.  (3  Barr),  331. 

R.  E.  Co.,  21  Conn.  305.  'Shoenberger  s.'Mullwllan,  SPenn. 

'  Brand  v.  Hammersmith  &  City  Ry.  St.  (8  Barr),  344. 

Co.,  Law  Rep.  2  Q.  B.  223,   Law  Rep.  ' Shoenberger  ».  MulhoUan,  8  Penn. 

4  H.  L.  171;   Stewart's  Appeal,  56  St.  (8  Barr),  134. 

Penn.  St.  413;  McCandless's  Appeal,  '  Shoenberger  e.  MulhoUan,  8  Penn. 

70  Id.  210;  Bank  of  Middlebury  v.  St.  (8  Barr),  134. 
Edgerton,  30  Vt.  182. 
19 
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Persons  obtaining  the  right  of  way  for  a  lateral  railway  in 
Pennsylvania,  under  the  act  of  assembly  of  May  5, 1832,  ac- 
quire thereby  only  the  privilege  of  opening,  constrncting,  com- 
pleting and  using  a  railway  through  the  lands  of  another,  and 
of  the  use  of  material  thereon  found,  as  far  as  needful  to  con- 
struct the  road.  The  owner  of  the  land  is  not  divested  of  his 
right  to  the  freehold,  ncir  of  his  title  to  the  stone,  wood  or 
minerals  found  in  or  on  the  land,  except  as  the  same  may  be 
used  in  construction.  The  act  merely  fastens  on  his  land  a 
servitude,  but  does  not  disturb  any  right  of  his  not  essential  to 
that  servitude.  More  especially  is  there  reason  for  this  in  an 
under-ground  railroad,  it  being  impossible  for  the  assessors  of 
damages  to  know  what  will  be  found  for  removal  in  excavating, 
and  therefore  they  can  not  estimate  the  same.' 

The  title  of  Chap.  531,  Laws  of  New  York  for  1873,  reading 
"An  act  to  open,  lay  out  and  improve  Gravesend  Avenue,  in 
the  county  of  Kings,  and  to  authorize  the  construction  of  a 
railroad  thereon,"  sufficieutly  expresses  the  subject  of  the  act, 
which  is,  to  open  certain  lands  for  public  use,  within  Art.  8, 
Sec.  1,  of  the  Constitution; "  and  so  Chap.  44,  Laws  of  1874,  enti- 
tled, "  An  act  for  the  relief  of  the  Park  Avenue  Kailroad 
Company,  and  to  authorize  the  extension  of  its  tracks  in  the  city 
of  Brooklyn,"  is  sufficiently  expressive,  within  such  provision, 
of  the  granting  of  individual  powers  to  the  corporation  named.' 

The  conditions  essential  to  corporate  existence  and  organiza- 
tion must  be  complied  with  before  the  power  of  eminent  domain 
can  be  exercised;  *  but  otherwise  the  regularity  of  the  organiza- 
tion can  not  be  attacked.  It  is  sufficient  if  the  corporation  be  a 
de  facto  one.' 

'  Lyon  V.  Gormley,  Execr.  of  Lewis,  R.  Co.,  15  U.  21;  Powers  v.  Hazelton 

53  Penn.  St.  261.  &  L.  %.  Co.,  33  Id.  429. 

"^  Prospect  Park  &  Coney  Island  R.  *  National  Docks  Ry.  Co.  «.  Cent. 

R.  Co.  V.  Moynahan,  67  N.  Y.  371,  15  R.  R.  Co.,  5  Stew.  (N.  J.),  755;   Cent. 

Am.  Ry.  Rep.  102.  R.  R.  Co. ».  Penn.  R.  R.  Co.,  4  Id.  475; 

'  P.  P.  &  C.  I.  R.  R.  Co.  ■».  Moyna-  Cincinnati,  La  Payette  &  Chi.  R.  R.  Co. 

han,  supra.  ,t).  Danville  &  Vincennes  Ry.  Co.,   75 

*In  re   Brooklyn,    W.  &  N.  Ry.  lU.   113;  McAuley  v.  Columbus,  Chi. 

Co.,  72  N.  Y.  245;  S.  C.  75  N.  Y.  &  Ind.    Cent.  Ry.  Co.  83  Id.   348; 

335, 19  Hun,  314;  Atlantic  &  Ohio  R.  Oregon  Cascade  R.  R.  Co.  v.  Baily, 

R.  Co.  V.  SulUvant,  6  Ohio  St.  276;  3  Oreg.  164;  S.  C.  7  Am.  Ry.  Rejp. 

Atkinson  v.  Marietta  &  Cincinnati  R.  416. 
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3.  For  vrhat  purposes,  and  against  what  property,  it  may  be 
enforced. — The  enforcement  of  the  right  of  eminent  domain  by 
a  railroad  corporation  must  be  only  for  public  use,  and  is  a  mat- 
ter entirely  dependent  upon  the  statute.  The  power  to  confer 
this  right  is  vested  exclusively  in  the  legislature,  and  they  are 
the  judges  of  the  necessity,  and  of  the  uses,  as  also  of  the  extent, 
to  whicli  it  shall  be  conferred.  Hence  the  extent  of  the  power 
to  take,  as  well  as  the  uses,  within  the  constitution,  for  which 
property  shall  be  taken,  depend  entirely  upon  statutory  enact- 
ments of  the  several  states,  but  the  question  whether  the  use  is  a 
public  one  is  for  the  judiciary.'   The  power  is  strictly  construed." 


'  Secombe  v.  Railroad  Co.,  23  Wall. 
108;  S.  C.  11  Am.  Ry.  Rep.  355; 
Boom  Co.  V.  Patterson,  98  U.  S.  403; 
Contra  Costa  R.  R.  Co.  v.  Moss,  23Cal. 
323;  Lance's  Appeal,  55  Penn.  St.  16, 
25;  Langford  v.  Comrs.  of  Ramsey 
Co.,  16  Minn.  375;  Weir  v.  St.  Paul, 
Stillwater  &  Taylor's  Falls  R.  R.  Co., 
18  Id.  155;  Petition  of  Mt.  Washing- 
ton R.  Co.,  35  N.  H.  134;  Oregon 
Cascade  R.  R.  Co.  v.  Baily,  3  Oreg. 
164,  7  Am.  Ry.  Rep.  416;  In  re 
Deansville  Cemetery  Ass'n,  66  N.  Y. 
569;  S.  C.  5  Hun,  482;  Brayton  v. 
City  of  Pall  River,  124  Mass.  95;  Holt 
V.  Somerville,  127  Mass.  408;  Cent.  R. 
R.  Co.  V.  Penn.  R.  R.  Co.,  4  Stew.  (N. 
J.),  475;  Nat'l  Docks  Ry.  Co.  v.  Cent. 
R.  R.  Co.,  5  Id.  755.  Where  a,  city 
seeks  to  condemn  railroad .  property 
for  a  highway,  and  its  jurisdiction 
over  the  subject-matter  depends,  not 
upon  an  express  grant  of  power,  but 
upon  the  existence  of  an  alleged  ne- 
cessity, its  decision  upon  the  existence 
of  such  necessity  is  not  conclusive 
upon  the  courts:  Milwaukee  &  St. 
Paul  Ry.  Co.  v.  City  of  Faribault,  23 
Minn.  167,  17  Am.  Ry.  Rep.  40.  In 
Michigan,  the  constitution  requires  the 
question  of  necessity  to  be  passed  upon 
by  a  jury:  Paul  v.  City  of  Detroit,  32 
Mich.  108;  and  in  New  York  the  ne- 
cessity and  extent  of  the  appropriation 
is  made  a  judicial  question,  and  the 


burden  of  proof  thrown  upon  the  com- 
pany to  establish  th^  necessity:  Rens- 
selaer &  Saratoga  R.  R.  Co.  v.  Davis, 
43  N.  Y.  187;  In  re  N.  Y.  Cent.  R. 
R.  Co.,  66  N.  Y.  407.  In  determining 
the  amount  necessary  to  be  taken, 
reference  is  to  be  had  to  the  future 
wants  of  the  company,  as  well  as  its 
necessity  and  convenience  in  the  hand- 
ling and  forwarding  of  freight:  In  re 
N.  Y.  Cent.  &  Hudson  River  R.  R. 
Co.,  77  N.  Y.  248;  Lodge  v.  Phil., 
Wilm.  &  Bait.  R.  R.  Co.,  8  Phil.  845. 
^  Currier  v.  Marietta  &  Cincinnati  R. 
R.  Co.,  11  Ohio  St.  228;  Wilson  v. 
City  of  Lynn,  119  Mass.  174;  Prather 
V.  Jeffersonville,  Madison  &  Ind.  R. 
R.  Co.,  52  Ind.  16;  Doughty  v.  Som- 
erville &  Easton  R.  R.  Co.,  1  Zabris- 
kie  (N.  J.),  442;  Zack  v.  Pennsylvania 
R.  R.  Co.,  25  Penn.  St.  394;  New  York 
&  Harlem  R.  R.  Co.  v.  Kip,  46  N.  Y. 
646.  But  see  Leisse  v.  St.  Louis  &  Iron 
Mountain  R.  R.  Co.,  2  Mo.  App.  105. 
The  power  to  take  lands  for  a  railroad 
means  for  its  permanent  line,  and  does 
not  confer  the  right  to  take  for  tem- 
porary lines,  to  be  used  while  the  main 
line  or  a  portion  thereof  is  being  con- 
structed: Currier  v.  M.  &  C.  R.  R.  Co., 
supra .  But  it  may  be  asserted  for  1  ands 
for  new  side-tracks,  leading  the  main 
line  to  the  depot  buildings  of  the  com- 
pany, whenever  increased  business  re- 
quires it:  Toledo  &  Wabash  R.W.  Co. 
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So,  likewise,  as  to  the  nature  of  the  interest  or  estate  conferred 
by  the  taking.  This,  in  like  manner,  is  dependent  on  the  stat- 
ute.' In  some  of  the  states  merely  an  easement  is  conferred;  ■'  in 
others  the  entire  estate  or  fee  of  the  land  is  vested  in  the  com^ 
pany.' 

The  quantity  allowed  to  be  taken  is,  in  some  of  the  states,  to  the 
extent  only  required  for  right  of  way  ;i  in  others  the  right  is  extend- 
ed to  depot,  station,  and  other  grounds,  usually  required  for  the  bus- 
iness purposes  proper  of  the  company.*  These  particulars  in  the 
several  states  are  regulated  by  the  local  or  state  enactments." 
Thus,  where  by  statute  the  company  were  authorized  to  take 
lands  indefinitely,  "for  the  purpose  of  its  incorporation,  or  for 

lone  V.  City  of  Toledo,  supra;  Norton 
V.  London  &  N.  W.  Ey.  Co.,  Law 
Eep.  9  Ch.  Div.  623;  S.  C.  13  Id.  26S. 
No  higher  or  greater  interest  will  pass 
than  such  as  will  fulfill  the  language 
and  object  of  the  statute:  Wash. 
Cemy.  v.  P.  P.  &  C.  I.  R.  R.  Co., 
supra. 

*  Matter  of  New  York  &  Harlem  R. 
R.  Co.  V.  Kip,  46  N.  Y.  546;  S.  C.  7 
Am.  R.  885. 

5  Where  a  statute  provides  that  the 
railroad  company  shall  acquire  the  fee 
by  condemnation,  a  subsequent  con- 
stitutional provision  limiting  the  in- 
terest acquired  to  an  easement,  will  not 
render  the  act  void.  It  will  only  be 
quaUfled  to  that  extent:  Scott  v.  St. 
Paul  &  Chicago  Ry.  Co.,  21  Minn.  322, 
18  Am.  Ry.  Rep.  421.  Where  the  ease- 
ment thus  acquired  is  practically  per- 
petual, the  difference  between  the 
value  of  such  an  easement  and  the  fee 
is  only  nominal,  and  will  not  be  con- 
sidered sufficient  to  reverse  a  judg- 
ment founded  on  an  instruction  adopt- 
ing the  measure  of  damages  on  the 
taking  of  the  fee:  Robbins  t.  St.  Paul, 
StillwHiter  &  Taylor's  Falls  R.  R.  Co., 
22  Minn.  286,  19  Am.  Ry.  Rep.  398; 
Washn.  Cemy.  v.  P.  P.  &  C.  I.  R.  R. 
Co.,  supra;  Murray*.  Co.  Comrs.,  12 
Met.  455;  Bemis  v.  City  of  Spring- 
field, 122  Mass.  110. 


■e.  Daniels  and  another,  16  Ohio  St. 
390.  And  see  New  York  Cent.  & 
Hudson  River  R.  R.  Co.  v.  Metro- 
politan Gas-light  Co.,  63  N.  Y.  326; 
S.  C.  5  Hun,  201,   and  6  Hun,  149. 

'  Malone  v.  City  of  Toledo,  34  Ohio 
St.  541;  S.  C.  28  Id.  643. 

^  Henry  v.  Dubuque  &  Pacific  R.  R. 
Co.,  2  Iowa,  288;  Proprietors  of  Locks 
and  Canals  v.  The  Nashua  &  Lowell 
R.  R.  Co.,  104  Mass.  1;  S.  C.  6  Am. 
Rep.  181;  Lance's  Appeal,  55  Penn. 
St.  16,  26;  Kansas  Cent.  Ry.  Co.  v. 
Allen,  22  Kans.  285. 

*  Levering  v.  The  Phila.,  German- 
town  &  Norristown  R.  R.  Co.,  8 
Watts  &  Sergt.  459;  S.  C.  2  Am.  R. 
W.  Cas.  239.  The  use  of  the  words 
"fee  simple,"  is  not  necessary  in  or- 
der to  vest  the  entire  estate  in  the 
company.  It  is  a  question  of  inten- 
tion from  the  whole  statute:  Wash- 
ington Cemetery  v.  Prospect  Park  & 
Coney  Island  R.  R.  Co.,  68  N.  Y.  591; 
S.  C.  7  Hun,  655;  Gardner,'  v.  Brook- 
line,  127  Mass.  358;  Holt  v.  Somer- 
ville,  lb.  408;  Malone  v.  City  of  To- 
ledo, 34  Ohio  St.  541;  S.  C.  28  Id. 
643;  New  Orleans  Pao.  Ry.  Co.  v.  Gay, 
81  La.  Ann.  430.  And  if  the  intent  of 
the  statute  appears  to  be  to  grant  an 
interest  determinable  with  the  use, 
even  though  words  indicating  a  higher 
estate  are  used,  it  will  be  so  held:  Mar 
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the  purpose  of  running  and  operating  its  road,"  it  was  holden, 
in  New  York,  that  lands  could  be  taken  for  any  purpose  needed 
for  the  legitimate  business  of  the  company;  that  the  onlv 
limit  to  the  power  was  the  reasonable  necessity  of  the  corpora- 
tion in  the  discharge  of  its  duty  to  the  public'  But  the  compa»- 
ny  has  not  the  right  to  take  lands  upon  which  to  erect  manufac^ 
tories  of  cars,  or  on  which  to  erect  dwellings  for  operatives. 
Uhe  latter  purposes  are  too  remote."  ; 

The  state  may  interfere,  by  a  proper  proceeding,  to  pre- 
vent the  taking  of  property  for  a  pi-ivate  use,'  or  if  indi- 
viduals suffer  special  injury  thereby,  they  may  restrain  such 
action  by  injunction.* 

In  the  case  cited  from  46  New  York,  however,  the  privilege 
is  expressly  holden  to  extend  to  grounds  for  "  depots,  con- 
venient and  proper  places  for  the  storing  and  keeping  cars 
and  locomotives  when  not  in  use,"  for  the  receipt  and 
delivery  of  freight,  and  for  the  safe  keeping  of  property 
between  the  times  of  its  receipt  and  dispatch,  and  after  its 
arrival  and  discharge  from  trains,  and  before  its  removal  by 
the  consignee  or  owner.     These  the  court  hold  to  be  among  the 

'Matter  of  New  York  &  Harlem  E.  necessary  appendages:  Chicago,  Bur- 
R.  Co.  V.  Kip,  4S  N.  Y.  546;  S.  C.  7  lington  &  Quincy  R.  R.  Co.  v.  Wilson, 
Am.  R.  385;  Kip  ».  N.  Y.  &  H.  R.  R.  17  III.  123;  Low  v.  Galena  &  Chicago 
Co.,67N.Y.227,  andBHun,  24.  Thus  Union  R.  R.  Co.,  18  IU-.  324.  See 
land  may  be  condemned  for  a  side-  Southern  Pac.  R.  R.  Co.  v.  Raymond, 
track  connecting  the  road  with  an  ele-  53  Cal.  223.  Under  the  Maine  stat- 
vator  or  abattoir,  used  by  the  company  utes  (R.  S.  Ch.  51,  Sees.  2  and  3),  land 
in  its  business:  New  York  Cent.  &  may  be,  taken  for  necessary  tracks, 
Hudson  River  R.  R.  Co.  v.  Metropoli-  side-tracks,  depots,  wood-sheds,  repair 
tan  Gas-light  Co.,  63  N.  Y.  326;  S.  C.  shops,  and  car,  engine  and  freight 
5  Hun,  201,  and  6  Hun,  149.  See  In  houses ;  Spofford  v.  Bucksport  &  Ban- 
re  N.  Y.  Cent.  &  Hudson  River  E.  R.  gor  R.  R.  Co.,  66  Me.  26,  20  Am.  Ey. 
Co.,  77  N.  Y.  248.  Rep-  20.    Additional  width  on  which 

"  Eldridge  v.   Smith,   34  Vt.    484;  to  construct  a  telegraph  line  may  be 

Brainerdv.  Peck,  34  Vt.  496;  Matter  of  condemned:  Prather  v.  Jeffersonville, 

New  York  &  Harlem  R.  R.  Co.  v.  Kip,  Madison  &  Ind.  R.  R.  Co.,  52  Md.  16. 

46  N.  Y.  546;  S.  C.  6  Hun,  24.    The  =  People  v.  Pittsburgh  R.  R.  Co.,  53 

grant  to  a  railroad  company  to  con-  Cal.  694. 

struct  a  road,  with  such  appendages  *Edgewood  R.  R.  Co.'s  Appeal,  79 

as  may  be  deemed  necessary  for  the  Penn.  St.  257;    Cent.  R.   E.   Co.    v. 

construction  of  the  same,  will  author-  Penn.  R.  R.  Co.,  4  Stew.  i[N.  J.),  475; 

ize  it  to  acquire  land  by  condemna-  Nat'l  Docks  Ry.  Co.  v.  Cent.  R.  R. 

tion  for  work-shops,  etc..  these  being  Co..  5  Id.  755. 
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acknowledged  necessities  for  running  and  operating  the  road, 
and  for  the  proper  prosecution  of  the  business  of  the  public' 

Jfor  is  it  an  objection  that  the  property  sought  to  be  taken  is 
already  occupied  by  the  company  seeking  to  take  it,  as  lessees 
thereof  for  a  term  of  years,  as  yet  unexpired.  Every  interest, 
including  the  reversionary  interest  of  a  lessor,  is  subject  to  such 
taking,  and  as  held  in  the  case  here  cited,  that  circumstance, 
in  case  of  valuable  erections  thereon  made,  or  needed  to  be 
made,  by  the  company,  increases  the  necessity  for  taking  the 
property  under  the  right  of  eminent  domain,  and  the  growth  of 
business  may  be  such  as  to  require  prospectively  a  more  exten- 
sive and  even  different  means  of  serving  the  public  than  those 
already  afforded  by  the  facilities  suitable  for  erection  upon  lease- 
hold possessions.' 

It  is  well  settled  by  authority  that  there  is  no  implied  exemp- 
tion in  the  charter  of  a  private  corporation  of  its  property,  or  even 
its  franchise,  from  the  common  liability  of  the  property  of  in- 
dividuals to  be  taken  under  the  right  of  eminent  domain,  for 
public  use,  on  compensation  being   made   for  the   same.'    A 


'  Matter  of  New  York  &  Harlem  R. 
R.  Co.  V.  Kip,  46  N.  Y.  546. 

2  Matter  of  New  York  &  Harlem  R. 
R.  Co.  V.  Kip,  46  N.  Y.  546;  S.  C.  7 
Am.  R.  885,  389,  and  67  N.  Y.  227; 
Prospect  Park  &  Coney  Island  R.  R. 
Co.  V.  Moynahan,  67  N.  Y.  371,  15 
Am.  Ry.  Rep.  102. 

'  Baltimore  &  Havre  de  Grace  Turn- 
pike Co.  V.  Union  R.  R.  Co.,  35  Md. 
224;  White  River  Turnpike  Co.  v. 
Vermont  flentral  R.  R.  Co.,  21  Vt. 
590;  S.  C.  1  Am.  R.  W.  Cases,  233, 
237;  The  Boston  Water  Power  Com- 
pany V.  The  Boston  &  Worcester  R. 
R.  Co.  and  others,  23  Pick.  360;  Fitch- 
buff  R.  R.  Co.  V.  Boston  &  Maine 
R.  R.  Co.,  3  Cush.  58;  Eastern  R. 
R.  Co.  V.  Boston  &  Maine  R.  R.  Co.* 
lUL  Ma.as.j%25,  131;  Richmond,  Fred- 
erJSkstjurg '  &  Potomac  R.  R.  Co.  v. 
The  Louisa  R.  R.  Co.,  13  How.  71,  1 
Am.  Ry.  Cas.  69;  Lake  Shore  &  Mich. 
Southern  R.  R.  Co.  v.  Cincinnati,  San- 
dusky &  Cleveland  Ry,  Co.,  30  Ohio 


St.  604,  16  Am.  Ry.  Rep.  291;  Metro- 
politan City  Ry.  Co.  v.  Chicago  West 
Div.  Ry.  Co.,  87  111.  317,  19  Am.  Ry. 
Rep.  64;  Sixth  Ave.  R.  R.  Co.  v. 
Kerr,  72  N.  Y.  330;  New  York  Cent. 
&  Hudson  River  R.  R.  Co.  v.  Metro- 
politan Gas-light  Co.,  63  N.  Y.  326; 
S.  O.  5  Hun,  201,  and  6  Hun,  149; 
In  re  Rochester  Water  Comrs.,  66  N. 
Y.  413;  In  re  Towanda  Bridge  Co., 
91  Penn.  St.  216;  S.  C.  37  Leg.  Int.  389. 
And  the  priority  in  the  granting  of 
charters,  or  in  the  location  or  construc- 
tion of  the  roads,  does  not  affect  the 
right  of  crossing:  L.  S.  &  M.  S.  Ry. 
Co.  V.  C,  S.  &  C.  Ry.  Co.,  supra. 
A  parol  license  by  one  road,  author- 
izing another  to  enter  upon  its  right 
of  way  and  build  a  crossing,  is  rev- 
ocable: Northern  Pacific  R.  R.  Co. 
V.  Barnesville  &  Moorhead  R.  R.  Co., 
1  Am.  &i  Eng.  R.  R^  Cas.  8  (U.  S. 
Cir.  Ct.  Dist.  Minn.,  ^880).  The 
charter  of  the  Northern  Pacific  R.  R. 
Co.,    granted  by  the   United   States 
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railroad  is  an  improved  highway,  and  property  taken  for  its 
use  by  authority  of  the  legislature  is  property  taken  for  public 
use,  as  much  as  if  taken  for  any  other  highway,  and  therefore  the 


government,  does  not  prevent  other 
companies  from  enforcing  the  law  of 
eminentdomaln  against  it:  Northern 
Pacific  R.  R.  Co.  v.  St.  Paul,  Minne- 
apolis &  Manitoba  R.  R.  Co.,  Idem, 
12.  And  see  Union  Pac.  R.  R.  Co.  v. 
Burlington  &  Mo.  River  R.  R.jCo.,  3 
Fed.  Repr.  106.  But  the  lands  or 
right  of  way  occupied  by  one  railroad 
company  for  its  corporate  purposes, 
can  not  be  taken  as  right  of  way  by 
another  railroad  company  except  for 
mere  crossings,  and  then  only  as  for 
crossing  purposes,  and  not  for  exclus- 
ive occupancy:  Contra  Costa  R.  R. 
Co.  !).  Moss,  23  Cal.  328;  Oregon  Cas- 
cade R.  R.  Co.  V.  Baily  et  al.,  8  Ore- 
gon, 164;  Same  Case,  7  Am.  R.  R. 
Reps.  416;  Cake  v.  Phil.  &  Erie  R.  R. 
Co.,  87  Penn.  St.  807;  Penn.  R.  R. 
Go's  Appeal,  93  Penn.  St.  150;  S.  C.  37 
Leg.  Int.  125;  In  re  City  of  Buffalo, 
68  N.  Y.  167;  In  re  New  York  Cent. 
&  Hudson  River  R.  R.  Co.,  77  N.  Y. 
248;  In  re  New  York  &  Brighton 
Beach  Ry.  Co.,  20  Hun,  201;  Housar 
tonic  R.  R.  Co.  v.  Lee  &  H.  R.  R.  Co., 
118  Mass.  391;  Worcester  &  Nashua 
R.  R.  Co.  V.  R.  R.  Comrs.,  Id.  561; 
Poston  &  Me.  R.  R.  Co.  v.  Lowell  & 
L.  R.  R.  Co.,  124  Mass.  368;  Long 
Branch  Comrs.  v.  West  End  R.  R. 
Co.,  2  Stew.  (N.  J.),  566;  Begina  v. 
Wycombe  Ry.  Co.,  Law  Rep.  2  Q.  B. 
310;  Att'y  Genl.  v.  Ely,  H.  &  S.  Ry. 
Co.,  Law  Rep.  4  Ch.  App.  194,  Law 
Rep.  6  Eq.  Cas.  106;  Pugh  v.  Golden 
Valley  Ry.  Co.,  Law  Rep.  12  Ch. 
t>iv.  274.  Under  the  statute  of  Illi- 
nois, allowing  hprse  railroad  compa- 
nies to  condemn  property,  it  is  held 
that  one  horse  railroad  company  can 
not  condemn  a  fragment  of  the  road- 
way of  a  competing  line,  although  it 
might  condemn  the  whole:  Central 


.City  Horse  Ry.  Co.  v.  Fort  Clark  H. 
Ry.  Co.,  81  in.  523,  9  Am.  Ry.  Rep. 
375.  But  an  exclusive  right  in  cer- 
tain streets,  acquired  by  a  horse  rail- 
way company  by  contract  with  a  city, 
is  "property"  within  the  statute,  and 
may  be  condemned  for  the  use  of  a 
new  company:  Metropolitan  City  Ry. 
Co.  t!.  Chicago  West  Div.  Ry.  Co.,  87 
111.  317,  19  Am.  Ry.  Rep.  64.  And 
after  filing  a  petition  to  condemn  such 
contract  rights,  the  petitioner  will  not 
be  permitted  to  deny  the  legality  of 
such  contract  in  that  proceeding:  Ibid. 
Such  right  is  no  pari  of  its  franchise: 
Ibid.  If  both  prior  and  subsequent 
grants  can  stand  together,  neither  will 
fail:  Chicago,  Rock  Island  &  Pac.  R. 
R.  Co.  V.  City  of  Joliet,  79  111.  25.  In 
New  Jersey  it  is  held  that  the  excep- 
tions in  Sec.  36  of  the  general  railroad 
law  (Laws  1873,  p.  105)  are  designed, 
first,  to  permit  one  railroad  in  all  cases 
to  cross  the  land  of  another;  and, 
second,  to  restrain  companies  organ- 
ized under  that  act,  from  taking  lands 
of  another  company  necessary  for  the 
latter's  franchises,  for  any  purpose  ex- 
cept that  of  a  crossing.  And  the  pro- 
viso following  said  exceptions  is  to 
prevent  the  taking  of  the  route  and 
franchises  of  one  company  by  another 
under  the  general  law:  State,  M.  &  E. 
R.  R.  Co.  prosrs.,  v.  Hudson  Tunnel  R. 
R.  Co.,  38  N.  J.  Law,  548, 18  Am.  Ry. 
Rep.  82.  In  Ohio  it  is  said  that,  under 
their  constitution  and  laws,  the  right 
of  one  railroad  to  cross  the  track  of 
another  is  derived  by  grant  of  the 
franchise  so  to  do  from  the ,  state,  and 
not  by  purchase  or  appropriation  from 
the  road  first  located  or  constructed. 
The  latter  has  no  vested,  exclusive 
right  to  the  crossing,  against  the  pub- 
lic right:  L.  S.  &  M.  S.  Ry.  Co.  v.  C, 
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legislature  may  delegate  to  a  private  corporation  for  the  construc- 
tion of  a  railroad,  or  other  road  for  public  use,  power  to  take  pri- 
vate property  for  the  construction  of  its  road.' 

It  follows  from  this,  that  under  an  act  of  the  legislature  author- 
izing a  corporate  railroad  company  to  "  cross  any  stream  of 
water,  water-course,  road  or  way,"  and  to  "  construct  its  rail- 
road across  the  same,"  such  railroad  company,  when  necessary, 
may  enter  upon  the  property  and  interest  of  a  turnpike  com- 
pany in  the  lands  embraced  by  thejr  road,  and  in  the  road 
itself  as  tangible  property,  subject,  however,  to  the  common  ob- 
ligation to  make  a  fair  and  reasonable  compensation  for  the 
same,  such  compensation  to  be  ascertained,  by  the  commission- 
ers, acting  as  appraisers  in  the  ordinary  way  of  appraising 
property  taken  from  private  individuals." 


S.  &  C.  Ry.  Co.,  supra.  In  Indiana 
it  is  held,  that  the  statute  of  that  state 
of  June  18,  1852,  in  so  far  as  it  for- 
bids railroad  companies  from  crossing 
other  railroads  terminating  in  cities  of 
a  certain  class,  at  certain  points,  is 
special  legislation,  and  is  also  against 
public  policy,  and  should  be  strictly 
construed:  Aurora  &  Cincinnati  R.  R. 
Co.  V.  City  of  Lawrenceburgh,  56  Ind. 
80,  18  Am.  Ry.  Rep.  136-.  Thus  it 
will  not  be  construed  to  apply  to  a 
railroad  which  has  extended  its  road 
BO  as  to  carry  its  terminus  beyond 
the  limits  of  such  a  city,  within 
which  it  had  formerly  been:  I  hid. 
See  also,  as  to  the  right  to  cross, 
Mass.  Cent.  R.  R.  Co.  v.  Boston,  C. 
&  F.  R.  R.  Co.,  121  Mass.  124.  The 
laying  of  tracks  within  the  company's 
location  is  a  "taking"  within  the 
statutes:  Worcester  &  Nashua  R.  R. 
Co.  V.  R.R.Comrs.,  118  Mass.  561. 

'  Armington  v.  Barnet,  15  Vt.  745; 
West  River  Bridge  Co.  v.  Dix,  16  Vt. 
446;  White  River  Turnpike  Co.  v. 
Vermont  Central  R.  R.  Co.,  21 
Vt.  590;  S.  C.  1  Am.  R.  W.  Cases, 
233,  237;  Enfield  Toll  Bridge  Co.  v. 
Hartford  &  New  Haven  R.  R.  Co.,  17 
Conn.  454;  Boston  Water  Power  Co. 
v..  Boston  &  Worcester  R.  R.  Co.,  23' 


Pick.  360;  Contra  Costa  R.  R.  Co. 
V.  Moss,  23  Cal.  323;  Trustees  of 
lU.  &  Mich.  Canal  v.  The  Chi.  & 
Rock  Isld.  R.  R.  Co.,  14111.  314;  The 
Morris  &  Essex  R.  R.  Co.  v.  The  Cent. 
R.  R.  Co.,  2  Vroom,  205j  Secombe  v. 
R.  R.  Co.,  23  Wall.  108,  11  Am.  Ry. 
Rep.  355;  Grand  Rapids,  Newaygo  & 
Lake  Shore  R.  R.  Co.  k.  Grand  Rap- 
ids &  Ind.  R.  R.  Co.;  35  Mich.  265, 15 
Am.  Ry.  Rep.  317.  And  it  is  so  with 
regard  to  telegraph  companies:  New 
Orleans,  Mobile  &  Texas  R.  R.  Co.  v. 
Southern  &  Atlantic  Tel.  Co.,  53  Ala. 
211,  13  Am.  Ry.  Rep.  185.  But  under 
a  general  power  to  erect  a  telegraph 
line  upon  highways  and  other  land,  it 
can  not  be  constructed  upon  the  right 
of  way  of  a  railroad:  New  York  City 
&  N.  R.  R.  Co.  V.  Cent.  Un.  Tel.  Co., 
21  Hun,  261.  But  the  public  will  not 
be  deprived  of  its  right  to  establish  a 
telegraph  line  over  the  route  of  a  rail- 
'  road  by  the  fact  that  the  railroad  com- 
pany has  granted  the  exclusive  right 
to  such  privilege  to  another  company: 
N.  0.,  M.  &  T.  R.  R.  Co.  V.  S.  &  A. 
Tel.  Co.,  sujyra.  Nor  is  it  necessary 
to  make  such  company  a  party  to  the 
condemnation  proceedings:  Ibid. 

'  White  River  Turnpike  Co.  v.  Ver- 
mont Central  R.  R.  Co.,  21  Vt.  590; 
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And  so  the  road  of  a  plank-road  corporation  is  liable  to  be 
taken  generally  for  a  railroad  under  the  right  of  eminent  domain." 
Such  plank-road  company  obtains  the  right  of  way  and  pays 
for  it,  for  the  use  of  its  road,  and  the  railroad  company  taking 
the  same  from  the  plankroad  company,  as  its  right  of  way,  does 
not  thereby  become  liable  to  the  original  land  holder  for  dam- 
ages or  compensation,  for  there  is  nothing  taken  from  him." 
His  deprivation  as  a  citizen  and  one. of  the  people  of  the  use 
of  the  plank  road,  as  he  had  been  used  to  exercise  it,  is  merely  a 
deprivation  or  loss  common  to  the  public  generally,  and  no  right 
of  action  or  right  to  compensation  vests  in  him  by  reason  there- 
of 

Power  to  take  land  carries  with  it  the  right  to  take  an  ease- 
ment over  the  land,  if  desired,  upon  the  principle  that  the  greater 
includes  the  lesser.* 

The  court  also  held,  in  the  case  first  cited,  that  the  words  in 
the  grant  "as  soon  as  they  conveniently  can,"  did  not  act  as  a 
limitation  of  the  time  in  which  all  things  allowed  to  be  done 
were  to  be  done;  but  that  the  different  structures  were  to  be 
erected  or  enlarged  from  time  to  time,  as  the  exigencies  of  trade 
and  business,  and  necessity  of  changes,  might  require;  that  it 
would  be  an  unreasonable  construction  of  the  charter  to  require 
all  the  then  unknown  wants  of  the  future  to  be  provided  for  in 
the  first  instance,  when  they  could  neither  be  known,  nor  needed 
for  use.' 

S.  C.  1  Am.  R.  W.  Cases,  233,  240;  Co.  v.  Williams,  54  Penn.  St.  103, 104, 

The  Boston  Water  Power  Co.  v.  The  105.    But  the  power  will  cease  with 

Boston  &  Worcester   R.    R.  Co.   and  the  termination  of  the  corporate  exist- 

others,  23  Pick.  860;  Lafayette  Plank  ence,   or  upon  the  expiration  of  the 

Road  Co.  V.  New  Albany  &  S.  R.  R.  time  when  limited:    In  re  Brooklyn, 

Co.,  13  Tnd.  90.  W.  &  N.  Ry.  Co.,  72  N.  Y.  245;  S. 

iBrainard  v.  The  Missisquoi  R.  R.  C.  75  N.  Y.  335,  and  19  Hun,  314;  At- 

Co.,  48  Vt.  107.  lantic  &  Pao.  R.  R.  Co.  v.  City  of  St. 

iiBrainard  v.  The  Missisquoi  R.  R.  Louis,  66  Mo.  228;   S.  C.  8  Mo.  App. 

Co.,  48  Vt.  107.  315.  And  the  power  to  build  branches 

"  Brainard  v.  The  Missisquoi  R.  R.  expires  with  the  power  to  build  the 

Co.,  48  Vt.  107.  main  line:    Atlantic  &  Pac.  R.  R.  Co, 

*  Phila.,  Wilmington  &  Bait.  R.  R.  v.  St.  Louis.    But  a  private  party  can 

Co.  V.  Williams,  54  Penn.  St.  103, 104,  not  interfere  to  prevent  construction 

105;  Sixth  Ave.  R.  R.  Co.  t>.  Kerr,  72  after  the  time  limited.     It  is  a  matter 

N.  Y.  330.  of  public  concern  only:  Ibid. 

6  Phila.,  Wilmington  &  Bait.  R.  R. 
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The  right  of  way  may  be  taken  under  ground,  through  beds 
of  stone  coal,  under  the  statutes  of  Pennsylvania  in  reference  to 
lateral  railways;  and  sneh  taking  is,  when  so  allowed  by  the 
state,  in  virtue  of  the  right  of  eminent  domain.' 

On  an  appeal  by  the  land, owner  from  the  assessment,  in  such 
cases,  he  can  not,  after  the  end  of  twenty  days  (within  which 
appeals  are  allowable),  dismiss  his  appeal,  and  deprive  the  other 
party  of  his  right  to  a  re-assessment,  or  trial  de  novo  in  the  court 
above.  Both  parties  have  the  right  of  appeal,  and  if  one  only 
appeal,  and  may  dismiss  his  appeal  after  the  time  in  which  to 
appeal  is  expired,,  he  may  thus  deprive  the  adverse  party  of  a 
trial  ab9ve,  which  he  conld  otherwise  have  secured  by  appealing 
himself,  but  from  which  be  is  divested  by  the  appeal  of  his  op- 
ponent, whether  taken  in  good  faith  or  not.'' 

This  right  of  eminent  domain  may  be  constitutionally  en- 
forced in  favor  of,  or  rather  on  application  of,  private  persons 
desiring  to  construct  a  lateral  railway  to  their  own  mining  prop- 
erty, in  Pennsylvania,  under  the  statute.  The  statute  so  permit- 
ting was  founded  in  the  experience  of  a  great  public  want,  and 
was  passed  for  public  purposes — the  development  of  the  mineral 
resources  of  the  state.  Though  it  enables,  in  its  operations,  pri- 
vate owners  of  mines  to  obtain  a  way  of  access  from  their  pos- 
sessions to  the  great  railroad  and  canal  lines  of  the  state,  yet  this 
is  no  more  than  the  state  itself  might  do.  There  can  be  no 
doubt  of  the  power  of  the  state  to  resume  its  right  of  eminent 
domain,  and  construct  such  road  itself  to  the  property  affected 
by  it,  and  so  the  right  may  be  delegated,  not  only  to  a  corpora- 
tion, but  to  a  private  person.' 

The  taking  of  private  property  for  public  use  is  in  derogation 
of  private  riglit — is  hostile  to  the  ordinary  control  of  the  citizen 
over  his  estate,  and  therefore  statutes  authorizing  it  are  not  to 
be  extended  in  their  operation  by  mere  implication.*     It  follows, 

'Brown  v.   Corey  &  Peterson,'   43  'Brown  v.  Corey  &  Peterson,    43 

Penn.  St.  495.    Ordinarily,  however,  Penn.  St.  495,  503,  504. 

this  can  not  be  done:  Bdgewood  R.  R.  « The  Rensselaer  &  Saratoga  R.  R. 

Cb's  Appeal,  79  Penn.  St.  257;   Wad-  Co.  v.  Davis,  43  N.  Y.  (4  Hand),  187, 

dell's  Appeal,  84  Id.  90;   Cent.  R.  R.  146;  In  the   matter  of  the  New  York 

Co.  V.  Penn.  R.  R.  Co.,  4  Stew.  (N.  J.),  &  Harlem  R.  R.  Co.   v.   Kip  and  an- 

475;    Nat'l  Docks  Ry.  Co.  ».  Cent.  R.  other,   46  N.  Y.  (1  Sickels),  546;    In 

R.  Co.,  5  Id.  755.  re  Deansville  Cemetery  Ass'n,  66  N.Y. 

2 Brown  v.  Corey  &  Peterson,    43  569;  S.  C.  5  Hun,  482;  Wilson  ».  Cii* 

Penn.  St.  495.  of  Lynn,   119  Mass.  174;   Brayton  v. 
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therefore,  that  this  right  may  not  be  enforced  for  the  acquisition 
of  land  for  speculaition  or  sale,  or  to  prevent  competition  of  rival 
lines  or  methods  of  transportation;  nor  to  aid  collateral  enter- 
prises connected  only  remotely  with  the  purposes  of  the  compa- 
ny or  road  claiming  to  do  so;  for  although  its  procurement  may 
have  the  effect  to  increase  the  business  of  such  road  or  company, 
yet  such  purposes  and  circumstances  do  not  authorize  the  taking 
of  private  property,  under  the  pretext  of  its  being  for  public  use.' 

A  statute  authorizing  the  building  and  repairing  of  levees,  to 
protect  lands  from  overflow,  is  held  unconstitutional  in  Ohio,  in 
that  under  its  provisions  private  property  may  be  appropriated 
without  Reference  to  public  welfare." 

In  New  Jersey  it  is  held,  that  corporations  created  by  a  gen- 
eral law,  for  the  purpose  of  constructing  railroads  lying  wholly 
within  a  city  or  town,  may  be  invested  with  the  power  of  emi- 
nent domain.* 

4.  How  incboate  rights  are  affected  by  its  eaforcement. — 
Where  a  law  exists  upon  the  statute  book  for  the  enforcement 
of  this  great  paramount  right  of  the  state,  such  law  qualifies,  and 
enters  into,  and  takes  precedence  of,  all  inchoate  rights  accruing 
to  property  after  the  enactment  thereof,  if  there  be  no  provision 
to  the  contrary,  whether  such  rights  arise  by  contract  or  by  force 
of  law.  It  is  suflicient  if  the  proceeding  be  against,  and  com- 
pensation be  made  to,  the  person  in  whom  the  legal  ownership 
is  vested  at  the  time  of  taking  the  property,  if  there  be  no  stat- 
utory provision  for  a  difi^erent  course  in  respect  to  inchoate 
rights,  as  liens,  dower,  heirship,  and  other  incipient  rights." 

City  of  Pall  River,  124  Mass.  95;  Holt  R.  R.  Co.,  25  Ohio  St.  91,  13  Am;  Ry. 

V.  Somerville,  127  Mass.  408;  Cent.R.  Rep.  478. 

R.  Co.  V  Penn.  R.  R.  Co.,  4  Stew.  (N.  '  Long  Branch  Com'rs  v.  West  End 

J.),  475;  Nat' 1  Docks  Ry.  Co.  v.  Cent.  R.  R.  Co.,  2  Stew.  (N.  J.),  566;  Nar 

R.  R.  Co.,  5  Id.  756;    Boom  Co.  v.  tional  Docks  Ry.  Co.  v.  Cent.  R.  R. 

Patterson,  98  U.  S.  403;    PratW  v.  Co.,  5  Id.   755;    Cent.   R.  R.  Co.   v. 

Jeffersonville,  Madison  &  Ind.  R.  R.  Penn.  R.  R.  Co.,  4  Id.  475. 

Co.,  52  Ind.  36.     But  see  Leisse  k.  St.  *Towne   and    others   v.   Smith,   1 

Louis  &  Iron  Mountain  R.  R.  Co.,  2  Woodb.  &Minot,  C.  C.  R.,  134;  Bron- 

Mo.  App.  105.  son  v.  Kinzie,  1  How.  311;  MoCrack- 

iThe  Rensselaer  &  Saratoga  R.  R.  en  v.   Hayward,    2  How.  608,   617; 

Co.  V.  Davis,  43  N.Y.  137;  Lake  Shore  West  River  Bridge  Co.  v.  Dix,  6  How. 

&  Mich.  Southern  Ry.  Co.  v.  Cincin-  539;   Moore  v.  City  of  New  York,  4 

nati,  Sandusky  &  Cleveland  Ry.  Co.,  Sand.   S.  0.  R.  456;  Lawrence  v.  Mil- 

30  Ohio  St.  604,  16  Am.  Ry.  Rep.  291.  ler,  2  N.  Y.  245. 

"Smith  V.  Atlantic  &  Great  Western 
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la  "West  River  Bridge  Company  v.  Dix,  the  rale  is  laid  down 
by  Justice  Woodbuet,  that  "  Where  a  charter  is  granted  after 
laws  exist  to  condemn  property  when  needed  for  public  pur- 
poses, others  might  well  rest  such  a  right 'on  the  hypothesis,  that 
such  laws  are  virtually  a  part  and  condition  of  the  grant  itself, 
as  much  as  if  inscribed  in  it,  totidem  verbis"  '  that  is,  in  the 
very  words.. 

Dower  is  inchoate  during  the  life  of  the  husband.  It  is  not 
vested."  The  husband  is  considered  the  entire  owner,  and  on 
payment  of  the  damages  awarded  to  him,  it  being  before  the 
right  of  dovvejsijv^sts  by  his  death,  the  title,  clear  of  dower,  is 
thereby  transferred  to  the  pnblic,  or  to  the  company  for  public 
use.  The  dower  is  not  destroyed,  for  in  reality  it  had  not  yet  at- 
tached to  the  property  so  taken.' 

It  would  seem,  therefore,  that  if  the  lien  or  other  inchoate 
right  be  not  overreached  and  entirely  displaced  by  the  assess- 
ment and  payment  made  in  the  enforcement  of  this  paramount 
right,  to  the  extent  of  the  property  taken,  that  yet  the  subse- 
quent enforcement  of  such  lien,  or  perfecting  of.  the  inchoate 
right,  would  be,  as  regards  the  property  so  taken,  only  as  against 
the  fee  thereof,  and  to  be  holden,  by  those  acquiring  it  by  virtue 
of  such  lien  or  inchoate  right,  subject  to  the  right  of  way  ac- 
quired by  the  enforcement  of  the  right  of  eminent  domain.* 
And  by  parity  of  reasoning  the  same  result  would  follow 
the  acquisition  of  "property  for  right  of  way,  if  obtained  by  pur- 
chase, provided  the  quantity  be  no  greater,  and  the  use  be  the 
same,  as  that  which  might  liave  been  obtained  by  assessment." 

5..  For  what,  vrhen  taken,  the  property  may  be  used. — 
When  this  paramount  power  has  been  exercised,  the  use  of  the 
property  or  easement  taken,  as  the  case  may  be,  can  only  be  ex- 
ercised in  accordance  with,  and  for  the  purposes  for  which  it  has 
been  taken."    Hence  the  corporation  taking  it  can  not  build  pri- 

>  6  Howard,  539.  son  v.  The  New  York  Cent.  R.  E.  Co., 

''  Moore  v.  The  City  of  New  York,  4  47  N.  Y.  167. 

SanJ.  S.  C.  Reps.  456;   Lawrence  ».  'Inhabitants  of  Worcester  v.  The 

Miller,    2    N.  Y.    245;    Randall    e.  Western  R.  R.  Co.,  4  Met.  564;  Inhab- 

Kreiger,  2  Dillon's  C.  0.  R.  444.  itanta  of  Wayland  v.  County  Com'rs, 

=  Moore  v.  The  City  of  New  York,  4  4  Gray,  500  >  Boston  &  Maine  R.  R. 

Sand.  S.  C.  Reps.  456;    Lawrence  v.  Co.  d.  Cambridge,  8  Cash.  237. 

Miller,  2  N.  Y.  245.  'Lance's  Appeal,  55  Penn.  St.  16, 

*As  bearing  on  this  point,  see  Wat-  25,  26. 
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vate  homes,  or  mills,  or  machinery,  not  necessarily  connected 
with,  or  servient  to,  the  use  of  their  franchise  within  the  limits  of 
their  right  of  way.'  The  right  acquired  is  the  right  of  way,  and 
facilities  necessary  to  the  eflBcient  use  of  that  right,  and  not  the 
right  to  use  the  same  for  private  ends  or  structures,  or  purposes 
independent  of  those  for  which  it  is  obtained." 

6.  Compensation  for  what  is  taken. — A  charter  provision 
delegating  the  right  of  eminent  domain,  without  providing  for 
just  compensation  as  a  condition  jyrecedemt  to  the  use  of  private 
property,  is  held  to  be  unconstitutional  in  some  states.' 

Compensation  for  property  taken,  and  for  damages  occasioned 


'Lance's  Appeal,  55  Penn.  St.  16, 
25,  26. 

'Lance's  Appeal,  55  Penn.  St.  16, 
25,  26. 

'  Sherman  v.  Milwaukee,  Lake  Shore 
&  Western  R.  R.  Co.,  40  Wk.  645,  13 
Am.  Ry.  Rep.  459.  See,  also,  Cairo  & 
Fulton  R.  R.  Co.  v.  Turner,  31  Ark. 
494;  Connecticut  River  R.  R.  Co.  v.  Co. 
Com'rs,  127  Mass.  50;  Druiy  v.  Mid- 
land R.  R.  Co.,  Id.  571;  St.  Jjouis, 
Lawrence  &  D.  R.  R.  Co,  v.  "Wilder,  17 
Kans.  239 ;  Pearson  v.  Johnson,  54  Miss. 
259;  Daniels  v.  Chicago  &  N.  W.  R.  R. 
Co.,  35  la.  129;  Daniels  v.  C,  I.  &  N. 
R.  R.  Co.,  41  la.  52;  Matter  of  Pe- 
tition of  N.  Y.  Elevated  R.  R.  Co.,  70 
N.  Y.  327, 19  Am.  Ry.  Rep.  152.  In  the 
latter  case  it  was  determined  by  a  di- 
vided court  (Folger,  Rapallo  and  An- 
drews, JJ.,  dissenting),  that  an  act  was 
valid  that  authorized  a  railroad  com- 
pany to'  construct  its  railway  in  a 
street,  without  making  any  provision 
therein  for  compensation  to  a(yoining 
owners,  where  it  appears  that  by  gen- 
eral laws  (by  which  such  company  was 
bound),  provision  for  compensation  is 
made.  A  section  of  the  act  authoriz- 
ing the  construction  of  the  road  in 
streets  to  he  designated  by  commis- 
sioners, does  not  interfere  with  such 
rights.  It  is  only  a  mode  of  giving 
the  public,  and  not  private,  consent  to 


the  use  of  the  street.  The  provision 
of  the  Constitution  of  the  United 
States  requiring  just  compensation,  is 
binding  only  upon  the  general  govern- 
ment, and  does  not  apply  to  the  states : 
Cairo*  Fulton  R.  R.  Co.  v.  Turner,  31 
Ark.  494.  See,  as  to  recovery  of  com- 
pensation in  the  court  of  claims  for 
property  taken  by  the  general  govern- 
ment, Langford  ».  U.  S.,  101 U.  S.  341. 
But  the  omission  to  make  provision  for 
conipensation  in  the  act  authorizing  the 
taking,  may  be  remedied  by  a  subse- 
quent act:  Cairo  &  F.  R.  R.  Co.  v.  Tur- 
ner, swpra.  But  this  will  not  validate 
prior  proceedings:  Conn.  River  R.  R. 
Co.  ».  Co.  Com'rs,  awpra.  But  where 
property  is  taken  by  a  state  or  munic- 
ipality, it  is  sufficient  if  a  certain  and 
expeditious  way  for  the  recovery  of 
compensation  be  provided:  Wheeler 
r.  EssexPublic  Road,  10  Vroom,  291. 
But  even  in  such  case  payment  must 
be  provided  for  from  the  public  treas- 
ury, ^nd  not  from  any  contingent  fund : 
Conn.  River  R.  R.  Co.  v.  Co.  Com'rs, 
su'pra.  Delay  will  not  affect  the  right 
to  such  prepayment:  Cape  Girardeau 
&  B.  M.  &  G.  Road  Co.  v.  Renfroe,  5S 
Mo.  265;  Evans  v.  Mo.,  la.  &  Neb. 
Ry.  Co.,  64  Mo.  453;  Irish  e.  Bur- 
lington &  S.  W.  R.  R.  Co.,  44   la. 
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by  the  taking,  must  be  made  in  money.  The  owner  of  the  prop- 
erty is  not  bound  to  accept  any  other  consideration.' 

It  must  be  for  all  the  property  that  is  taken,  or  destroyed  by 
the  taking;  as  for  instance,  if  on  the  land  taken  there  be  a  build- 
ing, although  the  company  want  only  the  land,  and  not  the  build- 
ing, yet  as  the  taking  of  the  land  involves  the  loss  to  the  owner 
of  the  building,  it  therefore  results  that  full  compensation  must 
be  made  for  both."  The  assessment  is  to  cover  only  the  result 
of  legal  acts  of  taking,  and  not  of  injuries  or  damages  from 
wrongs  or  trespass.' 

An  act  of  assembly  allowing  a  court  before  which  proceed- 
ings  are  being  had  to  condemn  lands  for  right  of  way,  to  make 
an  order  allowing  the  company  to  continue  possession,  if  already 
in  possession,  and  if  not  in  possession  then  allowing  it  to  take 
and  keep  possession  of  the  premises  in  question  until  termina- 
tion of  the  proceedings,  by  paying  into  court  a  sufficient  sum,  or 
giving  security  approved  by  the  court,  to  ultimately  pay  the 
compensation  allowed  by  law  when  legally  ascertained,  is  held  to 
be  unconstitutional.*    The  compensation  thus  provided  for  is  not 


'  Chi., Mil.  &  St.  Paul  Ry.  Co.  v.  Mel- 
ville, 66  lU.  329;  Hill  v.  Mohawk  & 
Hudson  R.  R.  Co.,  7  N.  Y.  152;  S.  0. 5 
Denio,  206;  Winchester  &  Potomac  R. 
R.  Co.  V.  Washington,  1  Rob.  (Va.), 
67;  Chesapeake  &  Ohio  R.  R.  Co.  v. 
Patton,  6  W.  Va.  147;  Same  v.  Hal- 
stead,  7  Id.  301;  Cent.  Ohio  R.  R.  Co. 
r.  Holler,  7  Ohio  St.  220;  Va,ndegritt 
V.  Del.  R.  R.  Co.,  2  Houst.  287;  Bour- 
goin  V.  La  Compagnie,  L.  R.  5  App. 
Cas.  381. 

'  Lafayette,  Bloomington  &  Miss.  R. 
R.  Co.  V.  Winslow  et  al.,  66  111.  219. 

'  Lafayette,  Bloomington  &  Miss.  R. 
R.  Co.  V.  Winslow  et  al.,  66  111.  219. 
Damages  for  wrongs  are  the  subject 
of  an  independent  action:  Ibid. 

*Dayis  V.  San  Lorenzo  R.  R.  Co., 
47  Cal.  617,  520,  521;  Sanborn  v.  Bel- 
den,  51  Cal.  266;  Vilhac  v.  Stockton 
&  lone  R.  R.  Co.,  53  Cal.  208;  Hursh 
V.  First  Division  of  St.  Paul  &  Pacific 
R.  R.  Co.,  17  Minn.  439,  4  Am.  Ry. 
Rep.  204;  Northern  Pac.  R.  R.  Co.  v. 


St.  Paul,  Minneapolis  &  Manitcba  R. 
R.  Co.,  1  Am.  &  Eng.  R.  R.  Cas.  12 
(U.  S.  Cir.  Ct.,  Dist.  Minn.,  1880); 
Browning  e.  Camden  &  W.  R.  R.  & 
T.  Co.,  3  Green's  Ch.  47;  Redman  «. 
Philadelphia,  Marlton  &  Medford  R. 
R.  Co.,  33  N.  J.  Eq.  165;  S.  C.  1  Am. 
&  Eng.  R.  R.  Cas.  1;  Iowa  College  v. 
City  of  Davenport,  7  la.  218;  Eide- 
miller  «.  City  of  Wyandotte,  2  Dill. 
376;  St.  Joseph  &  D.  C.  R.  R.  Co.  ». 
Callender,  13  Kans.  496;  Kansas  City 
V.  Kans.  Pac.  Ry.  Co.,  18  Kans.  331. 
Contra:  Cairo  &  Fulton  R.  R.  Co.  e. 
Turner,  31  Ark.  494;  Curtis  v.  St. 
Paul,  Stillwater  &  Taylor's  Falls  R. 
R.  Co.,  21  Mmn.  497.  In  the  first 
cited  case,  so  much  of  the'  opinion  in 
Fox  V.  The  Western  Pacific  R.  R. 
Co.,  31  Cal.  538,  as  rules  to  the  con- 
trary hereof,  is  repudiated  as  unsound. 
But  where  a  charter  is  granted  by  Con- 
gress, conferring  the  power  to  enter  on 
land  before  making  compensation, 
Buoh  power  ftiay  be  exercised;  as  the 
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for  the  use  of  the  land  and  damages  occasioned  thereby  in  the  inter- 
im, in  case  the  proceedings  nltimately  fail,  and  thus  the  statute 
virtually  allows  free  occupancy  and  use  for  the  time  so  occupied, 
without  providing  compensation  for  such  time  on  failure  of  the 
proceedings,  which  under  the  constitution  can  not  be  permitted.' 
To  the  mating  of  such  an  order  by  a  court  of  original  jurisdic- 
tion, where  there  is  no  provision  in  law  for  an  appeal  therefrom, 
a  remedy  lies,  in  California,  by  writ  of  e&rtiarari  to  the  Supreme 
Court  of  the  state."  On  such  proceeding  by  certior<wi,  the  Su- 
preme Court  will  declare  such  unconstitutional  order  null  and 
void.' 

And  it  seems  that  payment  of  the  actual  value  of  thie  land 
alone  is  not  sufficient  to  satisfy  the  requirement  of  the  Consti- 
tution of  the  United  States,  that  private  property  shall  not  be 
taken  for  public  use  without  just  compensation.*  The  value  of 
the  property  may  be  no  measure  of  the  injury  sustained  by  the 
owner.  And  even  if  the  value  alone  could,  in  any  case,  amount 
to  compensation,  an  award  and  tender  of  such  value,  with  inter- 
est, made  after  the  commencement  of  an  action  by  the  owner 
against  a  railway  company  for  entering  upon  and  taking  his  land 
pending  proceedings  tor  its  condemnation,  does  not  constitute  a 
defense." 

An  order  confirming  an  award  of  damages  is  not  void  because 
it  directs  the  money  to  be  deposited  in  bank  subject  to  the  order 
of  the  court.  The  money,  when  deposited,  becomes  in  law  the 
property  of  the  parties." 

Constitution  of  the  United  States  does  Bohlman  «.  Green  Bay  &  Minn.  Ry. 

not  require  the  making  of  compensa-  Co.,  40  Wis.  157,  13  Am.  Ey.  Rep. 

tion  as  a  condition  precedent:   North-  421,  where  it  lie  said  that  a  provision 

em  Pacific  R.  R.  Co.  v.  Bamesville  &  in  the  charter  of  the  company  for  pay- 

Moorhead  R.  R.  Co.,  1  Am.  &  Eng.  vieTa.ioi\ihQvalueofthelandtahen,ifi 

E.  R.  Gas.    8    (U..  S.  Cir.  Ct.,  Diat.  equivalent  to  the  just  compensation 

Minn.,  1880).  required  by  the  constitution.    And  see 

'  Davis  V.  San  Lorenzo  R.  R.  Co.,  47  Bigelow  v.  "West  Wisconsin  Ry.  Co.,  ■ 

Cal.  517,  520,  521;  Cal.  Pacific  E.  E.  27  Wis.  478. 

Co.  V.  Cent.  Pacific  R.  E.  Co.  et  al.,  47  ^Hursh  v.  First  Division,  etc.,  sur 

Cal.  528.  i»-a. 

"Cal.  Pacific  R.  R.  Co.  v.  Cent.  Pa-  'New  York  Central  &  Hudson  Riv- 

ciflc  R.  R.  Co.,  47  Cal.  528.  er  R.  R.  Co.  v.  Armtsrong,  60  N.  Y. 

'Cal.  Pacific  R.  R.  Co  ».  Cent.  Par  116,  10  Am.  Ry.  Rep.  147;   Meroer  & 

dfic  E.  E.  Co.,  47  Cal.  528.  Somerset  Ry.  Co.  v.  Del.  &  B.  B.  R. 

*  Hursh  ».  First  Division  of  St.  Paul  R.  Co.,  11  C.  E.  Green,  464. 
&  Pacific  R.  E.  Co.,  supra.    But  see 
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Damages  for  property  taken  by  the  exercise  of  the  right  of 
•eminent  domain  arise  from  the  act  of  appropriation,  and  by  vir- 
.tue  of  the  law,  and  do  not  rest  in  contract,  express  or  implied. 
For  this  reason  a  railroad  company  will  not,  as  to  such  damages, 
be  entitled  to  a  stay  of  execution  under  statutory  provisions  for 
that  purpose.' 

In  proceedings  to  condemn  lands  for  right  of  way,  the  juris- 
diction of  the  tribunal  or  court  is  limited,  as  in  that  proceeding, 
to  the  issues  and  matters  legally  arising  out  of  the  application ; ' 
and  any  objections  of  an  equitable  nature,  as  ground  of  an  in- 
junction to  restrain  such  proceedings,  should  be  made  in  an 
original  and  separate  proceeding,  instituted  by  the  land  holder.' 

And  though  the  enterprise  of  constructing  a  railroad  be  by 
one  alone,  instead  of  by  several  individual  persons,,  yet  if  under 
a  charter,  or  in  a  corporate  capacity,  it  is  none  the  less  an  under- 
taking in  which  the  public  have  an  interest,  if  intended  for  the 
public  accommodation  in  the  transportation  of  persons  or  prop- 
erty, and  therefore  the  right  or  power  of  eminent  domain  may  be 
invoked  and  enforced  to  obtain  the  right  of  way  under  such 
circumstances,  to  the  same  extent  as  if  there  be  many  corporators." 
The  benefit,  in  a  pecuniary  point  of  view,  arising  from  rates 
and  tolls,  is  individual  (and  so  is  the  loss,  if  loss  there  be),  but 
the  purpose  of  the  incorporation  and  enterprise  is  for  the  advan- 
tage of  the  public." 

And  under  the  statute  in  Mississippi,  either  party  may  assess, 
or  institute  proceedings  for  the  ascertainment  of  compensation;  ° 
therefore  it  is  there,  as  in  like  instances  in  others  of  tlie 
states,  held  that  the  remedy  of  the  statute  by  assessment  is  ex- 
clusive, and  that  an  action  for  compensation  will  not  lie.' 

The  compensation  contemplated  by  the  constitution  is,  in  that 
state,  construed  to  mean  the  cash  value  of  the  land  taken,  and 
indemnity  for  damages  resulting  to  the  remaining  lands  from 
the  taking,  and  from  the  proper  construction  of  the  road  at  that 
particular  place.'    The  provision  of  the  statute  of  that  state  which 

'  Harrisburg  &  Potomac  R.  R.  Co.  v.  dfic  R.  R.  Co.,  47  Cal.  549. 

Peflfer,  84  Penn.  St.  295,  18  Am.  Ry.  "Brown  v.  Beatty,  34  Miss.  227. 

Rep.  393.  ^Brown  v.  Beatty,  34  Miss.  227. 

2  Cal.  Pacific  R.  R.  Co.  v.  The  Cent.  « Brown  v.  Beatty,  34  Miss.  227. 

Pacific  R.  R.  Co.,  47  Cal.  549.  '  Brown  v.  Beatty,  34  Miss.  227. 

'  Cal.  Pacific  R.  R.  Co.  v.  Cent.  Par  '  Brown  v.  Beatty,  34  Miss.  227. 
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requires  a  deduction  to  be  made  for  benefits,  is  held  to  be  uncon- 
stitutional, and  cash  compensation  is  required  in  full.' 

But,  although  no  action  lies  in  that  state  for  compensation, 
strictly  as  such,  for  the  taking  of  private  property  for  the  public 
use  of  a  railroad  corporation,  yet  the  company,  by  appropriating 
and  entering  on  the  land  without  making  compensation  therefor, 
may  subject  itself  to  an  action  of  trespass  or  ejectment."  In 
such  action  of  trespass,  however,  the  question  of  cojnpensation  for 
the  land  or  privilege  taken  can  not  be  entertained.  The  liability 
and  recovery  is  for  the  trespass  only,  and  such  damages  only  as 
have  occurred  before  suit  brought,  can  be  recovered,  excluding 
permanent  damages  for.  the  taking.'  These  remedies  may  be 
enforced  against  any  one  in  possession  under  the  original  com- 
pany.* 

When  the  term  is  expired  within  which,  by  the  charter  of  a 
railroad  company,  it  is  allowed  to  take  lands  under  the  right  of 
eminent  domain,  the  right  to  do  so  ceases  to  exist  in  the  com- 
pany." 

7.  Effect  of  its  enforcement  as  regards  judgment  liens. ^ — 
Mere  judgment  liens  against  lands,  which  liens  have  not  ma- 
tured into  titles,  are  overreaclied  by  an  assessment  and  condem- 
nation, and  payment  therefor,  of  lands,  under  the  statute,  for 
railroad  purposes.  ,  The  statute  requires  proceedings  against, 
and  compensation  to,  the  owners  of  lands  only,  and  judgment 
creditors  are  in  no  sense  owners.'     It  is  in  the  power  of  the  leg- 

'  Brown  v.  Beatty,   34    Miss.  227;  52;  Conger  ».  Burlington  &  S.W.  R. 

Isom  ».Miss.  Cent.  R.  R.  Co.,  36  Miss.  R.  Co.,  41    la.  419;    Holbert  v.  St. 

300;  Penrice  v.  Wallis,  37  Miss.  172.  Louis,  Kansas  City  &  Northern  R.  R. 

^  Memphis  &  Charleston  R.  R.  Co.  Co.,  45  la.  23;  Chicago  &  Iowa  R.  R. 

V.  Payne,  37  Miss.  700;  Pearson  v.  Co.  v.  Hopkins,  90  111.  316. 

Johnson,    54   Id.    259;    Sherman   v.  ^  Sherman  v.  M.,  L.  S.  &  W.  R.  R. 

Milwaukee,  Lake  Shore  &  Western  R.  Co.,  supra;    M.  &  C.  R.  R.  Co.  v. 

R.  Co.,  40  Wis.  645, 18  Am.  Ry.  Rep.  Payne,  supra. 

459;  Gilraan  v.  Sheboygan  &  Fond  du  ^Drury  v.  Midland  R.  R.  Co.,  127 

Lao  R.  R.  Co.,  Ih.  653,  18  Am.  Ry.  Mass.  571;  Western  Penn.  R.  R.  Co. 

Rep.  468;  Pfeifer   v.  Same,  18  Wis.  v.  Johnston,  59  Penn.  St.  290;  gtilman 

155;  Justice  v.  Nesquehoning  Valley  v.  S.  &  F.  du  L.  R.  R.  Co.,  supra. 

Ry.  Co.,  87  Penn.  St.  28;  Wilming-  ^  Morris  &  Essex  R.  R.  Co.  v.  The 

ton  &  Reading  R.  R.  Co.  v.  High,  89  Central  R.  R.  Co.  of  New  Jersey,  2 

Penn.  St.  282;    Daniels  v.  Chicago  &  Vroom  (N.  J.),  205. 

N.  W.  R.  R.  Co.,  35  la.  129;    Dan-  » Watson  ».  The  New  York  Cent.  R. 

iels  V.  C,  I.  &  N.  R.  R.  Co.,  41  la.  R.  Co.,  47  N.  T.  (2  Sickels),  157. 
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islature  to  thus  displace  the  judgment  lien,  as  it  is  to  repeal  the 
entire  law  giving  it,  at  any  time  before  the  lien  is  matured  by 
practical  enforcement  thereof;  and  the  statutory  provision  for 
obtaining  land  for  public  use  by  assessment  against  the  owner, 
only  operates  to  repeal  the  law  of  judgment  lien  so  far  as  to  the 
portion  so  taken.' 

Where  a  creditor  of  the  owner  has  obtained  judgment  in  at- 
tachment against  the  land  subsequently  taken  for  right  of  way, 
a  payment  of  the  condemnation  money  to  him,  not  exceeding 
the  amount  of  the  judgment,  would  be  a  payment  to  the  owner." 
And  in  such  case,  where  there  was  an  execution  sale  of  the  land, 
and  after  the  time  of  redemption  had  expired  the  purchaser 
conveyed  by  quitclaim  deed  to  another,  who  held  the  title  for 
the  benefit, of  the  railroad  company,  and  subsequently  a  sheriff's 
deed  was  executed  to  the  purchaser,  and  the  condemnation  money 
was  paid  to  the  purchaser,  while  he  held  a  certificate  of  pur- 
chase, and  after  the  quitclaim  deed  for  the  benefit  of  the  railroad 
company,  it  was  held  this  payment  could  not  be  regarded  as  a 
redemption  from  the  execution  sale  in  the  interest  of  the  judg- 
ment debtor,  he  having  no  right  of  redemption  remaining,  but 
was  to  perfect  the  title  of  the  company.'  In  a  collateral  pro- 
ceeding it  is  not  necessary  to  make  proof  of  the  debt  upon 
which  such  judgment  in  attachment  is  recovered.  The  judgment 
is  iprima  facie  evidence  of  the  indebtedness  for  which  it  pro- 
fesses to  have  been  rendered.*  It  is  not  necessary  that  a 
purchaser  at  an  execution  sale  should  assign  the  certificate  of 
purchase,  and  cause  the  sheriff's  deed  to  issue  to  the  assignee,  in 
order  to  pass  the  title.  The  purchaser  may  convey  by  deed 
while  holding  the  certificate  of  purchase,  and  his  subsequently 
acquired  title  by  the  sheriff's  deed  will  inure  to  his  grantee.' 

'  Watson  V.  The  New  York  Cent.  R.  Am.  Ry.  Rep.  466. 

R.  Co.,  supra.  The  judgment  of  con-  'C,  B.  &  Q.  R.  R.  Co.  v.  Chamber- 

demnation  is  like  any  other  judgment,  lain. 

and  may  not  be  impeached  collateral-  *C.,  B.  &  Q.  R.  R.  Co.  v.  Chamber- 

ly:  Secombe  v.  R.  R.  Co.,  23  Wall.  lain. 

108,  11  Am.  Ry.  Rep.  355.  '  C,  B.  &  Q.  R.  R.  Co.  v.  Chamber- 

'  Chicago,  Burlington  &  Quincy  R.  lain. 
R.  Co.  V.  Chamberlain,  84  111.  333,  16 
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LAND  GRANTS. 

Section.  I  Section. 

Public  grants       .        .        .        .      1  I  Grants  from  private  persons .        .      iJ 

1.  Public  grants. — The  acts  of  Congress,  and  of  the  legisla- 
ture of  the  state  of  Iowa,  granting  lands  to  the  state  for  aid  in 
the  construction  of  railroads,  and  conferring  such  lands  upon 
certain  railroads,  co-operatively  or  together,  have  the  effect  to  vest 
the  title  to  the  lands  in  the  railroad  company  upon  which  they 
are  conferred  by  mere  force  of  the  legislative  grants,  and  without 
further  assurances,  to  the  same  effect  as  if  by  formal  convey- 
ance, so  soon  as  such  lands  are  selected  and  certified  to  the 
company  or  companies.'  And  although,  by  the  terms  of  the 
grant,  certain  of  the  unsold  portions  of  these  lands  were  sub- 
ject to  revert  to  the  governmeiit  or  state  in  case  the  roads 
were  not  completed  within  the  time  limited,''  yet  such  reverter 
.  did  not  apply  to  the  first  one  hundred  and  twenty  sections 
of  said  lands  to   be  set  off  or  certified  to  the  company  or  com- 

'Courtright  v.  The  Cedar  Eapids  &  lands  not  sold  within  a  certain  time 

Mo.  River  R.  R.  Co.,  35  Iowa,  386,  399;  shall  be  liable  to  be   sold  to  settlers 

Iowa  R.  R.  Land  Co.  v.  Courtright,  under  the  pre-emption  laws,  the  mon- 

21    Wall.    310.      In  this  latter  case  ey  to  'be  paid  to  the  company,  in  the 

the  same  principles  are  asserted  by  first  instance  the  title  does  not    pass 

the    Supreme    Court    of  the    United  without  payment,  nor,  in  the  second 

States  on  appeal,  and  it  is  there  held  instance,   so   as  to   subject   the  land 

that  the  title  passed  in  praesenti  by  to  taxation  by  a  state  as  the  property 

the  grant  to  the  state,  and  that  the  of  the  company:  Kansas  Pacific   Ry. 

right  to  resume  by  the  government,  Co.  v.  Prescott,  16  Wall.  608,  4  Am. 

upon  failure  to  complete  the  road,  is  Ry.    Rep.    166.    The  company  may 

restricted  to  such  land  as  is  then  not  maintain  ejectment    on  such  grant  : 

disposed  of:  21  Wall.  310,  316.    And  Central  Pacific  R.  R.  Co  v.  Benity,  5 

where  the  act  of  Congress  making  the  Sawyer,  118,  15  Am.  Ry.  Rep.  363. 

grant  requires    prepayment    by   the  ''  Courtright  v.  The  Cedar  Rapids  & 

company  of  the  cost   of  surveying,  Mo.  River  R.  R.  Co.,  35  Iowa,   386; 

etc.,  before  any  of  the  lands  shall  be  Iowa  R.  R.  Land  Co.  v.  Courtright, 

conveyed,  and  also  that  any  of  the  21  Wall.  310. 
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panies;  the  right  to  these  first  one  hundred  and  twenty  sec- 
tions was  fixed  and  absolute  from  the  first,  and  was  not  de- 
pendent npon  the  prior  construction  of  any  part  of,  or  "of  any 
rnmber  of  miles  of,  road.'  'Nor  are  such  first  hundred  and 
twenty  sections  to  be  confined,  in  the  selection  thereof,  to 
the  first  twenty  miles  of  the  road  completed,  or  to  be  completed, 
for  such  first  twenty  miles  of  road  may  have  been  through  lands 
already  owned  by  private  individuals;  but  such  first  hundred  and 
twenty  sections  of  the  land  were  liable  to  be  selected  within  any 
one  of  the  continuous  twenty  miles  of  the' road  to  be  built,  with- 
out reference  to  where  the  work  was  actually  progressing  at  the 
time,  or  to  where  the  same  was  to  be  applied  in  its  expenditure 
in  aid  of  the  construction,  and  equally  so  as  to  where,  or  at 
which  end  of  tiie  route,  the  work  should  be  commenced." 

The  act  of  Congress  of  May  12,  1864,  granting  lands  to  the 
state  of  Iowa  to  aid  in  the  construction  of  a  railway,  did  not 
specify  any  beneficiary,  but  vested  them  in  the  state  as  trustee 
under  the  act.  Title  did  not  pass  until  the  issuance  of  tlie  pat- 
ents, upon  constniction  of  certain  portions  of  the  road.'  By 
chapters  134  and  144  of  the  acts  of  the  Eleventh  General  As- 
sembly of  Iowa,  the  title  to  the  lands  was  conferred  upon  the 
Sioux  City  &  St.  Paul  E.  R.  Co.,  ccnditionally  upon  its  com- 
pliance with  the  terms  of  the  act  of  Congress." 

The  lands  granted  to  the  state  of  Iowa  for  the  improvement 
of  Des  Moines  river,  by  the  act  of  July  12,  1862,  were  reserved 
and  excepted  from  the  prior  railroad  grants  of  May  15,  1856, 
by  competent  authority,  and  passed  to  the  state  by  the  first 
mentioned  act.' 

And  such  grants  are  eflPectual,  too,  where  a  portion  of  the 
land  granted  is  within  the  boundaries  of  an  inchoate  Mexican 
grant,  proceedings  for  the  confirmation  of  which  were  pending 
when  the  granting  acts  were  passed,  but  which  were  afterwards 

'  Courtright  V.  The  Cedar  Rapids  &  '  Sioux  City  &  St.  Paul  R.  R.  Co. 

Mo.  River  R.  R.  Co.,  35  Iowa,  386;  v.  Osceola  Co.,  43  la.  818,  14  Am.  Ry. 

Iowa  R.  R.  Land  Co.  v.  Courtright,  Rep.  450. 

21  Wall.  810.  *lhid. 

2  Courtright  v.  The  Cedar  Rapids  &  ^Dubuque  &  Sioux  City  Ry.  Co.  v. 

Mo.  River  R.  R.  Co.,  35  Iowa,  386;  Des  Moines  Vallev  Ry.  Co.,  54  la.  89; 

Iowa  R.  R.  Land  Co.  v.  Courtright,  S.  C.  6  N.  W.  Repr.  123,  21  Am  Ry 

21WaU.  310.  Rep.  245. 
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rejected  by  tlie  tJoited  States  judiciarj."  A^nd  so  a  joint  resolu- 
tion of  Congress,  made  dependent  upon  the  favorable  judgment 
and  action  of  the  President  therein,  becomes  effectual  as  a  grant 
upon  the  executive  order  of  the  President  indicating  his  judg- 
ment, and  setting  apart  the  land." 

A  genei-al  grant  of  land,  though  made  in  alternate  sections, 
will  be  construed  to  exclude  land  previously  granted  or  appro- 
priated to  other  purposes,  as  lands  set  apart  to  Indians  under 
treaties.'     Such  grants  are  construed  strictly.* 

In  an  action  of  ejectment  by  a  railroad  company  against  a  mere 
occupant  of  a  tract  of  land,  whereiu  the  company  make  title  under 
the  acts  of  Congress  and  of  the  state  legislatures  usually  known 
as  the  land-grant  acts,  and  granting  lands  to  aid  in  construc- 
tion of  railroads,  the  failure  on  the  part  of  the  company  to  re- 
cord the  map  of  the  lands,  as  contemplated  by  the  statute,  is  no 
defense  against  a  recovery,  when  no  question  is  made  as  to  the 
location  of  the  road,  or  that  the  land  sued  for  is  within  the  grant, 
or  that  the  government  had  sold  the  same  to  the  defendant  or  a 
third  person,  nor  that  a  right  of  pre-emption  had  attached  to  it; 
but  simply  resting  the  defense  upon  the  fact  of  the  non-recording 
of  the  map.'  The  acts  of  Congress  and  of  the  states  conferring 
the  grant,  and  the  lists  of  the  lands,  a,re  prima jfuoie  evidence  of  title 
in  the  company,  which  is  suiEoient  for  a  recovery  against  a  mere 
occupant  who  is  without  color  of  title." 

The  provision  in  railroad  land  grants  from  the  United  States 
securing  to  the  government  ^the  tree  use  of  the  roads,  does  not 
entitle  the  government  to  have  free  transportation  at  the  hands 
of  the  railroad  companies  receiving  the  grants.  The  term  "  pub- 
lic highway  for  the  use  of  the  government  of  the  United  States," 

'  Central  Pacific  R.  R.  Co..  v.  Yol-  23  Kans.  642. 

land,  49  Cal.  438,    6  A.m.  Ry.  Rep.  *L.,  L.  &  G.  R.  R.  Co.  v.  U.  S., 

272.    And  see  Dubuque  .&  Sioux  City  supra. 

Ry.  Co.  V.  Des Moines  Valley  Ry.  Co.,  ^Hannibal  &  St.  Jos.  R.  R.  Co.  v. 

54  la.  89;  S.  C.  6  N.  W.  Repr.  123,  Moore,  45  Mo.  443. 

21  Am.  Ry.  Rep.  245.  « Hannibal  &  St.   Jps.  R.  R.  Co.  i>. 

"  Republican  River  Bridge  Co.  v.  Moore,  45  Mo.  443;  Same  v.  S&me,  37 
Kansas  Pacific  Ry.  Co.,  12  Kans.  Mo.  338.  But  otherwise,  where  the 
409,  8  Am.  Ry.  Rep.  271.  defendant  makes  legal  title  by  patent 
%  ^Leavenworth,  L.  &  G-.  R.  R.  Co.®.  from  the  United  States  under  an  an- 
U.  S.,  92  U.  S.  (2  Ottq.),  733.  And  terior  grant:  Pacific  R.  R.  Co.  v.  Lin- 
see  Grinter  v.  Kans.  Pao.  R.  R.  Co.,  dell's  Heirs.,  39  Mo.  329. 
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is  not  construed  to  include  the  rolling  stock  and  other  movable 
appliances  and  services  necessary  to  the  running  of  the  road, 
and  the  carriage  of  persons  and  things.  Under  such  reservation 
in  said  grants,  the  government  is  entitled  only  to  the  free  use  of 
the  roads  or  permanent  structures,  and  if  it  has  transporta- 
tion tliereon  at  the  hands  of  these  corporations  in  the  ordinary 
method,  they  are  entitled  to  compensafion  for  the  services  ren- 
dered, and  for  the  use  of  such  Appliances.' 

2.  Grants  from  private  persons. — Grants  of  land  may  be  received 
from  private  individuals,  when  made  as  a  means  of  aiding  in  the 
construction  of  the  road."  And  it  is  not  against  the  policy  of  the 
law  that  the  grant  be  conditional  upon  the  construction  of  the 
road  on  a  designated  route.'  In  Kansas,  the  statute  expressly 
allows  railroad  companies  "to  take  and  hold  such  voluntary 
grants  of  real  estate  and  other  property,  as  shall  be  made  to  it  to 
aid  in  the  construction  and  maintenance  of  its  railway."  And 
the  Supreme  Court  of  that  state  hold  that  the  grant  being  con- 
ditional for  a  particular  route,  is  not  averse  to  the  law  or  policy 
of  that  state.* 

Nor  can  a  mere  trespasser  on  lands  granted  to  a  railroad  com- 
pany effectually  set  up  a  supposed  defeasance  or  forfeiture  of 
the  company's  right,  on  the  ground  of  an  alleged  faihire  to  com- 
ply with  the  terms  of  the  grant.*    Any  abuse  of  trust  in  this 

'  Lake  Superior  &  Mississippi  R.  R.  Davis  v.   Gray,   16  Wall.  203,  4  Am. 

Co.  V.  The  United  States,  3  Otto  (93  U.  Ry.  Rep.  Vii. 

S.  Sup.  Ct.),  442.   A  suit  by  a  receiver  "jjcClure  v.  The  Gulf  R.  R.  Co.,  9 

of  a   railroad    company  to   restrain  Kansas,  373,  383;  Holt  v.  Somerville, 

state  officers  from  granting  away  lands  127  Mass.  408. 

previously  granted  to  the  company,  "  McClure  v.  The  Gulf  R.  R.  Co.,  9 

may  be  sustained  in  a  circuit  court  of  Kansas,  373,  383;  Des  Moines  Valley 

the  United  States;   and  if  it  appear  R.  R.  Co.  v.  Graff,  27  la.  99;  Burling- 

that  such  previous  grant  was  made  ton.  Cedar  Rapids  &  Minn.  Ry.  Co.  v. 

defeasible  upon  certain  conditions,  the  Palmer,  42  la.  222;  First  Natl.  Bank 

performance  of  which  was  rendered  v.  Hendrie,  49  la.  402;  Berryman  v. 

impossible    by  the    secession   of  the  Cincinnati    Southern     Ry.     Co.,    14 

state    from  the  Union  and  resulting  Bush,   755;    Stevens    v.    Corbitt,    33 

war,  and  that  their  performance  had  Mich.  458;  Mich.  Midi.  &  Can.  R.  R. 

also  been  waived  by  condoning  stat-  Co.  v.  Bacon,  Id.  466;  Rose  v.  San 

utes,  the  conditions  would  be  abro-  Antonio  &  M.  G.  R.R.  Co.,  31  Tex.  49. 

gited,  and   constitutional    provisions  *  McClure    v.  Gulf   R.    R.    Co.,    9 

making  other  dispositions  of  the  lands  Kans.  373,  383. 

would  be  held  void,  as  violating  the  *  Kennett  v.  Plummer,  28  Mo.  142. 
contract  obligations   of  the  charter: 
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respect,  or  breach  of  conditions,  whatever  their  legal  eflFect  may 
be,  can  not  be  inquired  into  in  a  collateral  proceeding,  and  may 
only  be  taken  advantage  of  and  redressed  by  some  proceeding  oft 
the  part  of  those  for  whose  benefit  the  reservations  or  conditions 
are  made.'  Nor  can  it  be  objected  by  such  mere  trespasser  that 
the  lands  are  subject  to  an  outstanding  mortgage.  Such  mort- 
gage does  not  carry  the  legal  title,  but  is  a  mere  security  for 
the  mortgage  debt." 

'Kennett  v.  Plummer,  28  Mo.  142;         "Keimett  v.  Plummer,  28  Mo.  142. 
Cooper  V.  Roberts,  18  How.  181. 
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What  right  is  conferred  by  assess- 
ment and  payment       ...    14 
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1.  Obtainable  by  purchase  or  dedication  ;  effect  thereof. — 
Power  to  obtain  the  right  of  way  is  an  indispensable  attribute 
of  a  railroad  corporation,  and  although  authorized  to  obtain  it 
by  enforcement  of  the  right  of  eminent  domain,  when  such 
power  is  conferred  by  statute,  yet  the  corporation  may  forego  a 
resort  thereto,  and  may  obtain  the  right  of  way  by  contract  with 
the  owner,  if  they  can  agree,  and  thus  procure  the  fee  itself  oi 

(312) 


EIGHT    OF    WAT.  313 

the  land,  of  tlie  mere  easement  or  right  of  way  over  the  same.* 
The  right  thus  procured  will  be  protected  in  law,  and  will  carry 
with  it  all  the  privileges  and  exemptions  that  would  have  at- 
tached to  it  if  procured  by  assessment." 

If  one  of  several  owners  of  lands  taken  for  right  of  way  con- 
vey to  the  company  his  right,  he  can  not  thereafter  assess  for  the 
same  under  the  statute.  He  must,  in  the  language  of  Satstdee- 
soN,  Justice,  look  to  his  contract,  whatever  it  may  be,  for  his 
compensation." 

"Where  the  compensation  agreed  upon  between  the  railroad 
compaay  and  the  land  owner  is  grossly  exorbitant,  and  the  com- 
pany afterwards  becomes  insolvent,  a  court  of  equity  will  refuse 
to  order  the  payment  of  such  amount,  but  will  direct  the  just 
compensation  to  be  ascertained  and  paid.* 

An  easement  or  right  of  way  thus  procured  by  grant,  as  ap- 
purtenant to  a  valid  estate,  is  perpetual  in  its  nature,  and  will 
pass  with  the  interest  or  estate  to  which  it  is  thus  attached,  by  a 
forced  sale  of  the  same;  °  and  so  it  will  by  assignment,  or  ordi- 
nary bargain  and  sale."  In  the  case  cited  from  Y  Ohio  State  Re- 
ports, the  court  say,  Beinkeehoff,  J.,  quoting  3d  Kent,  420: 
"  If  a  right  of  way  be  in  gross,  or  a  mere  personal  right,  it  can 
not  be  assigned  to  any  other  person,  nor  transmitted  by  descent. 
It  dies  with  the  person,  and  it  is  so  exclusively  personal  that  the 
owner  of  the  right  can  not  take  any  other  person  in  company 
M'ith  him.  But  when  a  right  of  way  is  appendant,  or  annexed 
to  an  estate,  it  may  pass  by  assignment  when  the  land  is  sold  to 
which  it  was  appurtenant."  In  illustration  of  the  applicability 
of  this  principle  to  railroads,  the  Supreme  Court  of  Ohio  say,  in 

'Junction  E.   R.  Co.  v.  Buggies,  7  road,  by  permission  of  law,  falls  into 

Ohio  St.  1, 7;  Barlow  ».  Chicago,  Rock  the  hands  of  a  different  company:  Har- 

Island  &  Pacific  R.  R.  Co.,  29  la.  276;  rison  and  Wife  v.  The  Lexiugton  &  F. 

Holt  V.  Somerville,  127  Mass.  408.  R.  R.  Co.,  supra. 

2  Junction  R.   R.  Co. :».  Ruggles,  7  '  Western  Pacific  R.  R.  Co.  v.  Reed 

Ohio  St.  1,  7;  Harrison  &  Wife  v.  The  and  others,  35  Cal.  621. 

Lexington  &  F.  R.  R.  Co.,  9  B.'Mon.  *Coe  v.  New  Jersey  Midland  Ry. 

470;  Conwell  v.  Springfield  &  N.  R.  Co.,' SO  N.  J.  Eq.  21,  17  Am.  Ry.  Rep. 

R.  Co., -81111.  232.     And  where  the  341. 

deed  provides  that  in  case  of  abandon-  *  Junction  R.  R.  Co.  v.  Ruggles,  7 

ment  the  ground  shall  revert,  it  will  Ohio  St.  1,  7. 

not  be  judicially  treated  as  an  aban-  '  Junction  R.  R.  Co.  v.  Ruggles,  7 

donmentthatthecompanylosetheroad  Ohio  St.  1,  7. 
under  a  mortgage  and  sale,  and  the 
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the  same  case:  "  This  easement  was  made  appurtefnant  to  a  rail- 
road, and  was  granted  to  a  corporation  whose  sole  function  was 
the  construction,  ownership  and  management  of  a  railroad. 
Ifow  a  railroad,  strictly  speaking,  is  neither  a  person  nor  real 
estate;  yet  it  presents  strong  features  of  analogy  to  real  estate, 
partieuliirly  in  those  qualities  out  of  which  arises  the  distinction 
above  referred  to."  That  "Although  the  body  corporate,  which 
is  nothing  but  a  fiction  of  law  instituted  for  purposes  of  policy 
and  convenience,  remains  the  same,  yet  its  actual  ownership, 
like  that  of  real  estate,  is  subject  to  constant  change  by  all  the 
modes  of  transfer  known  to  the  law."  ' 

The  obtaining  of  the  right  of  way  for  a  railroad  by  deed  of  con- 
veyance, instead  of  assessing  for  and  condemning  the  same  under 
the  statute,  will  not  have  the  effect  to  exonerate  the  company  from 
its  statutory  obligation  to  make  gates,  bars,  or  crossings  for  farm 
owners  of  adjacent  and  opposite  lands  abutting  on  such  railroad." 
And  though  such  conveyance  contain  a  provision  requiring  the 
company  to  construct  a  good  and  suflBcient  fence  on  each  side  of 
their  road,  with  two  crossings,  saying  nothing  about  gates  or  bars, 
the  fair  inference  is  that  the  gates  or  bars  required  by  statute  are 
not  intended  to  be  dispensed  with.  These  being  provided  for  by 
law,  it  becomes  useless  to  stipulate  for  them  in  the  contract.' 

A  grant  to  a  railroad  corporation,  their  successors  and  assigns, 
of  fqll  and  free  license  and  authority  to  locate,  construct,  repair, 
and  forever  maintain  and  use  a  railroad,  upon,  through  and  over 
the  lands  of  a  party,  carries  with  it  an  authority,  so  far  as  the 
grantor's  own  power  extends,  to  do  all  that  is  necessary  to  accom- 
plish the  principal  object.  Therefore  it  is  holden,  that  where 
under  drainage,  or  the  deepening  of  a  natural  channel  outside  of 
the  line  of  the  grounds  thus  granted  and  appropriated,  becomes 
actually  necessary  to  the  success  and  preservation  of  the  work, 
the  company  may  lawfully  enter  on  such  outside  grounds  and 
enlarge  a  natural  drain  there  existing,  or  construct  an  under- 
ground drain,  so  as  to  carry  off  the  accumulating  waters  from 
their  road-bed.* 

'  Junction  R.  R.  Co.  v.  Ruggles,  7  *  Babcock  v.  Western  R.  R.  Co.,  9 

Ohio  St.  7,  8.  Met.  658;    S.  C.  1  Am.  R.  W.  Cases, 

2  Poler  V.  N.  T.  Cent.  R.  R.  Co.,  16  399;  Ludlow  v.  Hudson  River  R.  R. 

N.Y.  476.  Co.,  4  Hun,  239.      See  coK«»-a,  Kansas 

'Poler  ».  N.  York  Cent.  B.  R.  Co.,  Pacific  Ry.  Co.  v.  Mihlman,  17  Kans. 

16  N.  Y.  476  224,  9  Am.  Ry.  Rep.  428. 


EIGHT    OF   WAY.  315 

An  agreement  in  writing,  if  fairly  obtained,  to  convey  land  to 
a  railroad  company  for  its  right  of  way,  with  a  condition  of  de- 
feasance in  case  it  ceased  to  be  nsed  for  railroad  purposes,  will  be 
enforced  by  a  decree,  on  a  bill  in  equity  for  a  specific  perform- 
ance. Such  enforcement  is  the  only  adequate  remedj'  for  the 
company  after  the  location  is  fixed.  It  then  becomes  absolutely 
essential  to  their  franchise,  as  a  compensation  in  damages  in  an 
action  at  law  would  afford  them  no  practical  relief.  If  spch  spe- 
ciiic  performance  were  not  enforced,  and  an  assessment  should  be 
resorted  to  as  the  only  other  means  of  obtaining  the  right  of 
way,  and  the  damages  assessed  should  exceed  the  sum  stipulated 
for  in  the  agreement,  then  the  company  would  be  entitled  to  re- 
cover back  the  difference  in  an  action  at  law  on  the  contract,  as 
damages  for  the  breach  thereof.' 

It  is  the  survey  and  location  of  the  road  that  constitutes  the 
taking  of  the  la-nd  for  a  right  of  way;  and  however  the  law  may 
make  it  the  duty  of  the  company  to  cause  to  be  recorded  a  cer- 
tificate of  such  survey,  and  to  pay  the  land  holder  his  damages 
before  taking  possession,  yet  if  such  land  holder  agrees  with  the 
company  as  to  compensation,  and  permits  the  company  to  take 
possession  of  the  land  and  construct  their  road  thereon,  it  is 
then  too  late  for  such,  land  holder  to  take  advantage  of  the  omis- 
sion of  the  company  to  comply  with  these  requirements,  and  re- 
assume  authority  over  the  land.'  But  more  especially  forcible 
is  the  objection  to  such  a  course  in  a  case  where  the  objecting 
land  holder,  being  the  president  of  the  company  at  the  time  the 
survey  should  have  been  recorded,  and  whose  duty  it  is  to  see 
that  such  record  is  made,  fails  to  perform  such  duty.' 

In  such  case  the  land  holder  is  precluded  from  re-entering  upon 
the  premises  to  remove  timber  or  other  material  therefrom,  in  like 
manner  as  if  the  land  were  taken  for  the  right  of  .way  after  the 
proper  record  of  the  survey.     Nor  does  it  matter  that  a  verbal 

'  Western  Railroad  Co.  v.  Babcock,  Hawkes,  5  H.  L.  Gas.  381. 

6  Met.  346;  S.  C.  1  Am.  R.  W.  Cases,  "  Troy  &  BostonR.  R.  Co.  v.  Potter,  42 

865.    But  if  uncertain  or  doubtful,  it  Vt.  265;    S.  C.   1  Am.  R.   325.    See 

will  not  be  enforced:  Boston  &  Maine  Hatch    «.    Hawkes,   126  Mass.   177; 

R.  R.  Co.  V.  Babcock,  3  Cush.  228;  Quincy,  Mo.  &  Pao.  R.  R.  Co.  v.  Kel- 

Blanchard  v.   Detroit,  L.  &  L.  M.  R.  logg,  54  Mo.  334;  Kile  v.  YeUowhead, 

R.  Co.,  31  Mich.  43;  Hawkes  v.  East-  80  111.  208. 

em  Counties  Ry.  po.,  1  De  Gex,  M.  &  '  Troy  &  Boston  R.  R.  Co.  v.  Potter, 

G.  737;  Eastern  Counties  Ry.  Co.  v.  42  Vt.  265;  S.  C.  1  Am.  R.  325. 
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agreement  or  understanding  was  had  between  the  parties  at  the 
time  of  agreeing  as  to  compensation,  to  the  effect  that  the  land 
liolder  reserved  the  herbage,  and  whatever  grew  upon  the  land 
outside  of  the  track  of  the  road.  The  land  not  being  obtained 
by  purchase  or  by  agreement,  but  under  and  by  force  of  the  law, 
such  side  understanding  is  of  no  more  force  than  a  verbal  agree- 
ment to  that  effect  with  a  party  who  is  not  an  adjoining  land 
holder  on  the  line  of  the  road.'  Nor  does  any  such  right  of  re- 
entry upon  the  land  so  taken,  on  the  part  of  the  land  holder,  to  re- 
move from  such  premises  materials  of  any  kind,  or  for  any  other 
purpose,  result  to  him  from  tlie  fact  that  the  mere  easement  may 
have  been  talien,  and  that  the'  fee  beneath  the  same  still  remains 
in  him  subject  to  the  user  of  the  company,  and  that  in  case  of 
non-user  for  the  purpose  taken  the  possession  will  revert  to  the 
owner  of  the  fee.  The  company,  from  the  very  necessity  of  the 
case,  and  from  the  character  of  the  user,  have  a  right  to  the  ex- 
clusive and  uninterrupted  possession  and  control  thereof." 

An  agreement  to  grant  the  right  of  way  for  a  railroad  through 
the  lands  of  a  party,  in  case  the  road  be  located  through  such 
lands,  and  in  consideration  of  the  benefits  expected  to  accrue 
to  the  land  holder  therefrom,  is  valid  and  binding  after  location 
made  on  the  faith  of,  and  in  accordance  with,  the  agreement,  and 
can  not,  after  sueh  compliance  on  the  part  of  the  company,  be 
treated  as  a  mere  license,  subject  to  be  revoked  at  the  will  of  the 
land  holder.  It  would  be  a  fraud  upon  the  company  to  allow 
the  party  to  recede  from  or  repudiate  the  agreement,  after  the 
company,  in  good  faith,  shall  have  acted  on  it,  and  in  compliance 
with  its  terms.  Such  an  agreement  is  based  upon  a  sufficient 
consideration,  and  when  carried  out  by  compliance  on  the  part 
of  the  company,  it  becomes  an  executed  agreement  on  their  part.' 

'  Troy  &  Boston  R.  R.  Co.  v-  Potter,  will  be  construed  a  reservation  or  an 

42  Vt.  265;  S.  C.  1  Am.  Rep.  325.  exception,  and  as  to  the  estate  thereby 

2  Conn.  &  Pass.  Rivers  R.  R.  Co.  v.  vested  in  the  grantor,  Ashcroft».  Eastr 
Holton,  32  Vt.  43;  Troy  &  Boston  R.  em  R.  R.  Co.,  126  Mass.  196.  Where  a 
R.  Co.  V.  Potter,  42  Vt.  265;  Jackson  crossinghasbecome  established,  itmay 
V.  Rutland  &  Bur.  R.  R.  Co.,  25  Vt.  be  used  for  all  proper  purposes,  irre- 
150;  Old  Colony  R.  R.  Co.  v.  Miller,  spective  of  the  nature  of  its  former 
125  Mass.  1;  Di-ury  v.  Midland  R.  R.  use:  United  Land  Co.  v.  Great  East- 
Co.,  127  Mass.  571.  But  see  Kansas  ern  Ry.  Co.,  Law  Rep.  10  Ch.  App. 
Cent.  Ry.  Co.  v.  Allen,  22  Kans.  285.  686;  S.  C.  Law  Rep.  17  Eq.  Caa.  158. 
See,  as  to  when  an  agreement  of  this  » Macon  &  Augusta  R.  R.  Co.  & 
nature  in  a  deed  of  the  right  of  way,  others  v.  Bowen,  45  Geo.  531;  Western 
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No  damages  can  thereafter  be  allowed  for  the  mere  easement  or 
right  of  way  over  the  land,  and  if  an  assessment  becomes  neces- 
sary by  reason  of  the  land  holder's  refusal  to  convey  such  right, 
and  by  law  assessment  carries  the  fee  as  well  as  the  mere  right 
of  way,  then  the  sum  to  be  allowed  is  the  value  of  the  mere  fee 
subject  to  the  right  of  way.' 

And  where,  in  consideration  of  the  conveyance  of  land  to  the 
company,  they  agreed  by  parol  to  give  the  grantor  the  keeping 
and  feeding  of  live  stock  transported  by  them,  and  the  profits  to 
be  derived  therefrom,  it  was  held  the  agreement  was  void 
by  the  statute  of  frauds,  as  it  was  not  to  be  performed  within  a 
year,  but  that  the  grantor  might  recover  from  the  company  the 
value  of  the  land,  deducting  therefrom  the  profits  realized  dur- 
ing the  time  of  the  performance  of  the  agreement;  and  it  was 
not  necessary  to  tender  the  profits  to  the  company  before  bring- 
ing suit." 

A  contract  to  procure  a  right  of  way  is  lawful,  and  a  railroad 
company  may  maintain  an  action  for  the  breach  thereof.'  The 
following  are  among  the  items  of  recovery  proper  in  such  a  suit: 
land  taken  for  the  road-bed,  to  the  width  allowed  by  law,  and 
such  other  outside  land  as  is  necessary  for  the  construction  or 
operation  of  the  road;  damages  for  land  taken  and  ordered  to 
be  paid,  but  not  actually  paid;  money  expended  in  building 
farm  bridges  and  bank  walls,  when  land  damages  are  decreased  in 
that  amount;  legal  costs,  and  fees  of  attorneys  and  agents  for 
services^  in  ordinary  proceedings  for  acquiring  the  right  of  way; 

Pacific  R.  R.  Co.  v.  Reed  and  others,  holder,  to  gfive  a  right  of  way  if  a 

35  Cal.  621.    See  Teghte  v.   Raritan  route  desired  but  undefined  by  him  be 

"W.  P.  Co.,  4  C.  E.  Green,  142;  Raritan  pursued  over  his  land,  and  which  the 

"W.    P.  Co.    r.    Veghte,    6    Id.  46.3;  company  does  not  accept,  but  merely 

Thompson  v.   McElarney,     82    Penn.  says  it  will  try  to  accommodate,  will  not 

St.    174;  Batchelder  v.   Hibbard,   58  protect  the  latter  from  damages :  liJast 

N.  H.  269;    Baker  v.   Chicago,  B.  I.  Penn.  R.  R.  Co.  v.  Scholienberger,  64 

&  P.  R.  R.   Co.,  57  Mo.  265;    Cape  Penn.  St.  144. 

Girardeau    &   B.    M.   &   G.   R.    Co.  'Macon  &    Augusta   R.  R.   Co  v. 

i:  Renfroe,    58  Mo.   265;    Hosher  v.  Bowen,  45  Geo.  531. 

Kansas  City,  St.  Jos.  &  C.  B.  R.  R.  "  Day  v.  New  York  Central  R.  R. 

Co.,  60  Mo.  329;  S.  C.  9  Am.  Ry.  Rep.  Co.,  51  N.  Y.  583,  4   Am.  Ry.  Rep. 

230;  Williamston  &  T.  R.  R.  Co.  o.  Bat-  356. 

tie,  66  N.  Car.  540;  Maxwell  v.  Bay  '  New  Haven  &  Northampton  Co. 

City  Bridge  Co.,  41  Mich.  453.    But  v.  Hayden,  117  Mass.  433,  8  Am.  Ry. 

a    bai-e    proposition   of    the    land  Rep.  54. 
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and,  generally,  such  sums  as  the  company  has  paid,  or  become 
bound  to  pay,  for  the  right  of  way,"  but  not  money  paid  to 
county  commissioners  for  services  in  assessing  damages,  or  for 
land  used  for  excavating  gravel  used  in  constructing  the  road." 

A  deed  for  a  right  of  way,  as  then  located  through  the  lands  of 
the  grantor,  will  not  justify  the  location  and  construction  of  the 
road  subsequently  in  a  different  place.'  If  the  deed  be  sufficiently 
definite  in  its  description  of  the  locality  of  the  grant  to  operate 
as  a  conveyance,  it,  as  a  sequence  thereto,  confines  the  railroad 
company  to  the  premises  thus  granted.  If,  on  the  other  hand, 
the  description  therein  is  too  indefinite  to  confine  it  to  any  par- 
ticular locality,  so  that  it  is  inoperative  as  a  deed,  then  it  cau 
not  be  made  to  have  effect  by  a  new  location,  definitely  but  sub- 
sequently made.* 

If  the  statutory  right  of  taking  lands  for  its  right  of  way  be 
abused  by  •  the  company,  in  failing  to  pay  within  a  reason- 
able time  the  amount  of  the  assessment  money,  in  case 
the  same  be  assessed,  the  company  may  in  their  occupancy  be- 
come liable  as  trespassers.'  But  where  the  power  to  assess  is,  by 
statute,  given  to  both  parties,  and  the  right  of  way  is  taken  and 
used  without  either  party  causing  an  assessment  to  be  made, 
then  such  omission  to  assess  on  the  part  of  the  owner  of  the 
land,  will  not  prevent  him  from  maintaining  an  action  of  tres- 
pass against  those  invading  his  rights  without  making  compen- 
sation therefor.'  The  company  claiming  in  such  case  as  a  matter 
of  right  under  a  void  deed,  or  deed  void  in  reference  to  the 
locus  m  quo  taken  and  occupied,  and  not  by  virtue  of  its  statu- 
tory right,  becomes  a  trespasser  and  is  liable  as  such,  and   so 

'  New  Haven  &  Northampton  Co.  v.  road  on  the  section  line,  it  was  held 

Hayden,  117  Mass.  433.  the  road  did  not  forfeit  its  right  by 

^  Ihid.  failing  to  comply  with  the  condition, 

*  Hall   V.  Pickering,  40  Maine,  548.  if  the  road  was  constructed  within  the 

But  where  it  is  so  located  with  the  right  of  way    granted:    Munkera   v. 

knowledge  of  the  owner,  and  without  Kansas  City,    St.  Joseph    &    Council 

objection  by  him,  except  a  declaration  Bluffs  R.  R.  Co.,  60  Mo.  384,  9  Am.  Ry. 

of  his  intention  to  claim  damages,  the  Rep.  234. 

railroad  company  will  not  be  a  tres-  *  Hall  v.  Pickering,  40  Me.  548. 

passer:  Hosher  v.  Kansas  City,  St.  Jo-  'Hall  v.  Pickering,  40  Maine,  548; 

seph  &  Council  Bluffs  R.  R.  Co.,  60  Douglass  v.  N.  Y.  &  Erie  R.  R.  Co., 

Mo.  329,  9  Am.  Ry.  Rep.  230.     And  Clarke's  Ch.  174;  post,  subdn.  2. 

where  the  agreement  was  to  locate  the  « Hall  v.  Pickering,  40  Maine,  548. 
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are  those  entering  and  occupying  uiider  color  of  its   rights.' 

An  executory  contract  between  a  land  owner  and  a  railroad  com- 
pany, for  the  conveyance  of  a  right  of  way  to  the  company,  un- 
der which  the  company  enters  and  constructs  its  road,  will,  in 
case  of  a  breach  thereof,  be  enforced  against  the  company  in 
equity,  or  a  sale  will  be  decreed  to  satisfy  the  land  owner's  lien 
for  the  purchase  money,  at  the  option  of  the  land  holder.' 

The  retention  of  the  legal  title  by  the  land  holder  is,  in  such 
case,  notice  to  subsequent  lien  holders,  which  will  preserve  the 
right  of  priority  to  the  land  holder  against  all  liens  and  claims 
of  subsequent  origin.' 

"Where  part  of  the  consideration  agreed  upon  for  the  right  of 
way  is  the  erection  or  construction  of  road  crossings  and  cattle- 
guards,  and  the  company  fails  to  erect  and  construct  the 
same,  the  damages  resulting  to  the  land  owner  from  such  failure 
will  be  added,  in  equity,  to  the  moneyed  part  of  the  consider- 
ation, and  a  lien  allowed  for  the  aggregate  amount.' 

If  a  decree  of  sale  to  satisfy  the  lien  be  necessary,  it  will  be 
made  for  the  sale  of  the  whole  road,  so  as  to  keep  the  road  in- 
tact as  a  qvMsi  public  highway,  such  being  the  only  mode  in 
which  the  rights  and  interests  of  the  public,  and  of  other  parties, 
they  being  either  owners  or  lien  holders  upon  the  road,  can  be 
protected,  and  the  property  or  security  saved  from  destruction, 

•Hall  V.  Pickering,  40  Maine,  548.  TJ.   Ry.   Co.,   13  Id.  261;    Earl  Fer- 

But   such  illegal  occupancy  on    the  rers  v.  Same,  Id.  524.     But  for  a  like 

part  of  the  company  does  not  deprive  failure,  the  land  holder  can  not  eject 

it  of  the  statutory  right  to  still  obtaiu  the  company  from  its  possession   and 

a  right  of  way  in  the  premises  occu-  use  of   the  road,  as   a  remedy  to  en 

pied,  by  assessment  under  the  statute.  force  his  rights:  Homback  v.  The  Cin- 

lb.  cinnati  &  Zanesville  R.  R.  Co.,  20  Ohio 

2  Dayton,    Xenia  &   Belpre  K.  R.  St.  81 ;  Pusey «;.  Wright,  31  Penn.  St 

Co.  V.  Lewton,   20  Ohio  St.  401;  Mc-  387;  Gallagher ».  Fayette  Co.  R.R.  Co., 

Aulay  V.  Western  Vt.  R.  R.  Co.,  33  38/rf.  102;  Hubbardt>.  KansasCity,  St! 

Vt.  311;  Enapp  v.  McAuley,  39  Vt.  Jos.  &  C.  B.  R.  R.  Co.,  63  Mo. 

275;    Provolt  v.  Chi.,  R.  I.  &  P.  R.  R.  Baker   o.    Chicago,    Rock    Island    & 

Co.,  67  Mo.  256;  S.  C.  69  Mo.  633;  Pacific  R.  R.  Co.,  57  Mo.  265,  9  Am 

Evans  ».  Mo.,  la.  &  Neb.  Ry.  Co.,  64  Ry.  jp,ep.  168;  Doe  v.  Leeds  &  B.  Ry, 

Mo.  463;  Walker  v.  Ware,  H.  &  B.  Ry.  Co.,  16  Q.  B.  796. 

Co.,  L.  R.  1  Eq.  Cas.  195;  Bishop  of  'Dayton,  Xenia    &    Belpre  R.    R, 

Winchester  v.   Mid-Hants  Ry.  Co.,  5  Co.  v.  Lewton,  supra. 

Id.  17;  Munns  v.  Isle  of  WipVt  Ey.  *  Dayton,    Xenia  &   Belpre  R.    R. 

Co.,  8  Id.  663;  Lycett  v.  Stafford  &  Co.  v.  Lewton,  20  Ohio  St.  401. 
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as  a  sale  of  the  particular  portion  thereof  which  gives  rise  to 
the  lien  would  destroy  the  continuity  of  the  road.' 

A  railroad  corporation,  by  accepting  and  taking  the  benefit  of 
a  deed  for  a  right  of  way,  embodying  a  condition  that  the  com- 
pany shall  fence  its  road,  thereby  impliedly  assumes  that  it  will 
perform  the  condition  expressed  in  the  deed,  and  is  bound  to  do 
so  within  a  reasonable  time."  For  the  violation  of  such  duty  an 
action  on  the  case  will  lie  against  the  company  at  the  suit  of 
the  grantor,  and  he  will  be  entitled  to  recover  such  damages 
therein  as  he  has  sustained."  • 

A  condition  in  a  right  of  way  deed  imposing  duties  or  obliga- 
tions upon  the  railroad  company,  raises  an  implied  undertaking 
by  the  company  to  comply  therewith,  if  the  company  accepts 
tlie  deed  and  appropriates  the  grant  to  its  use.*  And  where,  af- 
ter building  the  road  and  operating  the  same,  the  company  re- 
fuses to  perform  the  conditions  of  the  implied  contract  embodied 
in  the  deed,  the  same  being  in  respect  to  making  crossings  con- 
venient for  the  land  owner,  equity  will  decree  a  specific  perform- 
ance against  the  company  at  the  suit  of  the  land  holder.'  Where 
one  of  these  crossings  is  over  the  railroad  as  a  means  of  enabling 
the  land  owner  to  reach  the  adjacent  highway,  such  land  owner  is 
entitled  to  an  open  crossing,  and  heaving  gates,  removable  by 
slides,  will  not  fill  the  equitable  measure  of  the  contract." 

In  a  suit  in  ejectment,  brought  by  a  grantor  against  a  railroad 
company  for  failure  to  comply  with  such  condition  to  fence,  it 
was  held  that  while  the  grantor  might  have  insisted  upon  the 

'Dayton,  Xenia  &  Belpre  R.  R.  Co.  Fumess  Ry.  Co.,  Law  Rep.  9  Ecj.  Cas. 

V.  Lewton,  supra.  28;  Greene  v.  West  Cheshire  Ry.  Co., 

*  Conger  v.  The  Chicago  &  Rock  Law  Rep.  13  Eq.  Cas.  44.  But  see 
Island  R.  R.'  Co.,  15  lU.  366.  Columbus  &  Shelby  R.  R.  Co.  v.  Wat- 

'  Conger  ».  The  Chicago    &   Rock  son,  26  Ind.  50.      But  such  conditions 

Island  R.  R.  Co.,  15  111.  366.  can  only  be  enforced  by  the  grantor  or 

*  Gray  v.  The  Burlington  &  Mo.  his  heirs,  and  not  by  a  subsequent 
RiverR.R.  Co.,  37  Iowa,  119;  Conger  grantee:  Underbill  v.  Saratoga* 
V.  C.  &  R.  I.  R.  R.  Co.,  supra.  Washn.    R.    R.  Co.,   20   Barb.  455; 

« Gray  v.  B.  &  M.  R.  R.  R.  Co.,  87  NicoU  v.  N.  Y.  &  Erie  R.  R.  Co.,  12 

Iowa,  119;   Baker  v.  Chicago,  Rock  N.Y.  121;  Paul  w.  Connersville  &  N. 

Island  &  Pacific  R.  R.  Co.,  57  Mo.  J.  R.  R.  Co.,  51  Ind.  527. 
265,  9  Am.   Ry.  Rep.  168;   Aikin   v.  « Gray  v.  B.  &  M.  R.  R.  R.  Co.,  87 

Albany,  Vt.  &  Can.  R.    R.  Co.,    26  Iowa,  119.    See  Home  v.  Atlantic  & 

Barb.  289;   Storer  v.  Great  Western  St.  Lawrence  R.  R.  Co.,  86  N.  H.445. 
Ry.  Co.,  2  Young  &  C.  48;  Wilson  v.  , 
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payment  of  damages,  or  upon  the  eFcetion  of  fences,  as  a  con- 
dition precedent  to  building  the  road,  yet  that  the  conditions  were 
subsequent  and  not  precedent; '  and  that  the  railroad  company 
having,  by  his  license,  entered  upon  the  land  and  constructed  the 
road,  he  was  estopped  from  treating  his  permission  as  a  nullity, 
and  could  not  maintain  ejectment.'  His  remedy  was  to  compel 
a  specific  performance,  or  to  sue  for  damages,  or  to  build  the 
fences  and  cattle- guards  himself  and  recover  their  cost  from  the 
company.'  The  license  was  held  to  be  a  power  coupled  with 
an  interest,  and  therefore  irrevocable.* 

A  parol  license  to  the  railroad  company  to  enter  upon  land 
and  construct  its  road,  is  revocable  at  the  will  of  the  owner." 

An  agreement  to  extend  a  railroad  a'certain  distance  into  the 
premises  of  another,  in  consideration  of  afree  grant  of  the  right  of 
way  to  that  extent,  will  not  be  construed,  of  its  own  mere  force, 
to  preclude  the  company  from  proceeding  with  its  road  beyond 
the  point  indicated,  in  the  same  manner  which  it  might  have 
done,  under  the  law,  had  no  such  agreement  existed.* 

A  railroad  company  having  entered  into  possession  under  an 
agreement  to  purchase,  and  having  constructive  notice  of  a  prior 
mortgage  on  the  land  sought  to  be  used  for  a  right  of  way,  is 
bound  to  contribute  to  its  payment  to  the  extent  of  the  value 
of  the  land  so  taten,  and  damages  at  the  time  of  the  appropria- 
tion, with  interest  thereon,  without  regard  to  the  condition  of 
the  premises  at  the  time  of  foreclosure,  or  improvements  made 
by  the  company.' 

If  the  right  be  granted  to  the  company  of  an  easement,  and 

'Baker  ».  C,  R.  I.  &  P.  R.  R.  Co.,  company  may  remove  its  rails  laid  on 

supra.  the  land:    Justice    r.  Nesquehoning 

nbid.  Valley  R.   R.   Co.,  87  Penn.  St.  28; 

'Ibid.    And  see  Hibbs  e.  Chicago  &  Northern  Cent.  Ry.   Co.   v.   Canton 

Southwestern  Ry.  Co.,  39  la.  340,  9  Co.,  30  Md.  347;  Dietrich  v.  Murdock, 

Am.  Ry.  Rep.  180,  where  the  railroad  42  Mo.  279.     But  otherwise,  if  the 

company  entered  without  right.  original  laying  be  wrongful ;  they  then 

*Ibid.  become  apart  of  the  realty:  Meriam 

'  Murdock  v.  Prospect  Park  &  Coney  v.  Brown,  128  Mass.  391. 

Island  R.  R.  Co.,  73  N.  Y.  679;  Irish  v.  '  Charlestown  Branch  R.  R.  Co.  v. 

Burlington  &  S.  W.  Ry.  Co.,  44  la.  County  Comrs.,  7  Met.  78,  84. 

380;  Batchelder  »;  Hibbard,  58  N.  H.  '  North  Hudson  Co.  R.  R.  Co.  v. 

269.  See  Hamilton*  R.  Hydraulic  Co.  Booraem,  28  N.  J.  Ch.  450,  14  Am. 

».  Cin.,  Ham.  &  Dayton  R.  R.  Co.,  29  Ry.  Rep.  202. 
Ohio  St.  341.    On  such  revocation  the 

21 
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the  company  liave  a,  perpetual  charter,  and  there  be  no  limit  of 
time  expressed  in  tlie  grant,  then  the  grant,  as  to  time,  is  co- 
extensive with  tiie  life  of  the  charter,  and  is  in  perpetuity.' 
If  the  railroad  of  the  company  to  whom ,  the  grant  be  thus 
made  be  sold  by  any  means  allowed  by  law,  the  right  to  the 
easement  passes  to  the  grantee  unimpaired." 

To  establish  the  right  of  way  in  a  railroad  corporation  by; 
dedieation,  a  mere  occupancy  of  the  land  for  any  less  time  than 
will  amount  to  a  right  by  prescription  is  not  sufficient.  There 
must  be  some  act  of  dedication,  or  consent  to  the  user,  proven,, 
or  else  the  peaceable  occupancy  and  user  of  the  company  must 
have  been  continuous,  and  with  actual  knowledge  thereof  by  the 
owner,  for  a  length  of  time  equal  to  that  required  for  the  run- 
ning of  the  statute  of  limitations  in  ordinary  cases  of  real  ac- 
tions, or  actions  for  possession  of  real  property.'  Nor  is  it 
sufficient  that  knowledge  of  such  nser  be  brought  home  to  an 
ordinary  agent  for  the  care  of  the  property,  not  having  power  of 
sale  of  the  same.  The  knowledge  must  be  to  the  owner,  or  some 
one  with  full  power  to  represent  him  and  control  his  rights.* 

2.  Obtainable  by  assessment;  effect  thereof;  right  of  the 
company  to  abandon. — As  the  enforcement  of  the  right  of  emi- 
nent domain  by  railroad  corporations,  to  procure  the  right  of 
way  for  their  railroads,  can  only  be  by  express  authority  of  stat- 
ute law,  which  is  only  allowed  upon  the  supposition  that  the 
road  is  for  public  use,  therefore  proceedings  resorted  to  for  that 
purpose  must  conform  substantially  and  strictly  to  the  statutory 
a,nd  constitutional  requirements  of  the  respective  states  wherein 
the  same  are  instituted.'    The  usual  method  is  by  assessment 

'The  Junction  R.  R.  Co.-d.  Rug-  R.  Co.  ».  Graham,  11  Met.  1;   Contra 

gles,  7  Ohio  St.  1.    See  Nicoll  v.  N.  Costa  R.  R.  Co.  v.  Moss,    23  Cal. 

T.  &  Erie  R.  R.  Co.,  12  N.  Y.  121;  S.  323;    Southern  Pacific  R.   R.   Co.  v. 

G.  12  Barb.  460.  Wilson,  49  Cal.  396;  Mobley  v.  Breed, 

'The  Junction  R.:R.  Co.  v.  Rug-  48  Ga.   44;  Chicago  &  Alton  R.  R. 

gles,  7  0hioSt.  1;  HatchD.Cin.  &Ind.  Co.    v.   Smith,   78    111.   96;     Cassidy 

R.  R.  Co.,  18  Id.  92.  v.    Kennebec  &  Portland  R.  R.  Co., 

'  Daniels  v.  Chi.  &  N.  W.  R.  R.  Co.,  45  Maine,  263;  Lewey's  Island  R.  R. 

85  Iowa,  129;  Onstott  v.  Murray,  22  Go.  v.  Bolton,  48  Me.  451;  Ells  &  Ells 

Iowa,  457;    Manderschid   v.  City  of  v.  Pacific    R.    R.  Co.,  51  Mo.    200; 

Dubuque,  29  Iowa,  73.  Bohlman  v.  Green  Bay  &  Minn.  Ry. 

*  Daniels  v.  Chi.  &  N.  W.  R.  R.  Co.,  Co.,  40  Wis.  157,  13  Am.   Ry.  Rep. 

35  Iowa,  129.  421.    The  right  of  condemnation  is 

'Portland,  Saco  &  Portsmouth  R.  not  restricted   by  the  fact  that  the 
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and  payment  of  damages  or  compensation  for  the  interest  or 
property  taken.  And  whether  the  work  or  object  is  or  is  not 
of  such  a  character  as  justifies  the  exercise  of  the  right  of  emi- 
nent domain  in  its  behalf  on  the  part  of  the  state,  is  a  question 
that  presents  itself  to  the  legislative  department  of  the  gov- 
ernment.' Therefore  when  the  legislature  have  decided  that 
question  in  favor  of  the  exercise  of  the  right  in  a  given  case  or 
class  of  cases,  the  courts  of  both  law  and  equity  will  defer  to 
such  decision  as  settling  the  question.' 

It  seems  to  be  a  settled  principle  of  the  law,  that  the  assess- 
ment of  damages  for  a  right  of  way,  under  the  statute  on  that 
subject,  is  only  a  bar  as  to  -such  injuries  as  could  properly  have 
been  included  in  the  assessment.  It  is  presumable  that  the  com- 
pany will  construct  its  work  in  a  proper  manner.  On  this  pre- 
sumption, the  commissioners  assessing  may  not  award  damages 
for  that  which  could  only  occur  by  an  improper  or  negligent 
manner  of  performing  the  work.  It  follows  from  this,  that 
notwithstanding  the  assessment,  the  company  will  be  liable  to 
an  action  from  any  one  who  may  be  injured,  or  may  sustain  a 
loss,  by  any  such  negligent  or  improper  conduct  of  the  com- 

company  owns  adjoining  land:  Stark  conferring  the  authority  has  b sen  fuUy 

V.  Sioux  City  &  Pacific  R.  R.  Co.,  43  complied  with,  every  step,  fiom  incep- 

la.  501,   14   Am.  Ry.   Rep.  468;  nor  tion  to  termination,  will  be  coram  non 

that  the  road  is  already  constructed  judice.    Under  the  statute  above  men- 

and  in  operation  over  the  land  sought  tioned  (the  Missouri  statute),  the  re- 

to  she  condemned:   Prospect  Park  &  fusal  of  the  owner  to  relinquish  is  a 

Coney  Island  R.  R.  Co.  v.  Mdynahan,  jurisdictional  fact,  in  the  absence  of 

67  N.  Y.  371,  15  Am.  Ry.  Rep.  102.  which  even  a  court  of  general   juris- 

If  the  statutory  requirements  are  not  diction  would  be  powerless,  by  judg- 

strictly     complied    with    the      pro-  ment  of  condemnation,  to  wrest  prop- 

ceedings  will   be  void,  and  more  es-  erty  from  its  owner'':  Ells  &  Ells  v. 

pecially  in  reference  to  such  matters  Pacific R.  R.  Co.,  51  Mo.,  203. 

as  are  of  a  jurisdictional  character.  '  Contra  Costa  R.  R.  Co.  v.  Moss,  23 

In  Ells  V.  Pacific  R.    R.  Co.,  above  Cal.  323;  In  re  Deansville   Cemetery 

cited,  the  Supreme  Court  of  Missouri  Assn.,  66  N.T.  569;  S.  C.  5  Hun,  482; 

say:  "  In  this  statutory  and  summaiy  Brayton  v.  City    of  Fall    River,  124 

proceeding,  this  legal  coup  de  main,  Mass.  95;  Holtv.  Somerville,  127  Mass. 

in  derogation  of   common   law  and  408;  Cent.  R.  R.  Co.  v.  Penn.  R.    R. 

common  right,the  utmost  strictness  is  Co.,  4  Stew.  (N.  J.),  487;  Natl.  Docks 

required  in  order  to  give  validity;  and  Ry.  Co.  v.  Cent.  R.  R.  Co.,  5  Id.  Ibh; 

MxA^ss-a^nihii  face  of  the  proceedings  Boom  Co.  v.  Patterson,  98  U.  S.  403. 

had,  it  affirmatively/  appear  that  every  ^  Contra  Costa  R.  R.  Co.  v.  Moss,  23 

essential  prerequisite  of  the  statute  Cal.  323. 
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pany.'  Tin's  question  of  whether  the  construction  was  done  in  a 
negligent  and  improper  manner,  is  one  for  the  jury.  And  if  the 
evidence  thereof  is  conflicting,  their  verdict,  unless  for  other 
reasons  to  the  contrary,  is  final.' 

The  assessment  for  the  right  of  way  covers  all  damages  sustain- 
able by  the  land  holder  whose  land,  or  over  whose  land  the  right 
of  way,  is  taken :  as  well  for  the  valne  of  the  land  itself,  as  for  the 
incidental  injuries,  inconvenience,  and  dangers  incurred,  or  liable 
to  be  incurred,  by  the  proper  construction  and  use  of  the  road, 
or  by  any  acts  necessary  to  such  proper  construction  and  use'; 
increased  rates  of  insurance,  caused  by  increased  liability  to  fire; 
additional  expense  of  fencing;  stoppage  of  drainage;  drying  up 
of  springs;  diminution  of  value  by  separation  of  a  tract  into 
separate  parts;  irregularity  of  surface,  caused  by  excavation  or 
embankments;  and  the  expense  of  making  crossings,  if  that  bur- 
den be  not  by  law  imposed  upon  the  company.'  Hence  it  is  hold- 
en,  that  where,  after  a  regular  assessment  of  damages  for  a  right 
of  way,  the  company  by  a  deep  cut,  properly  made  in  the  necessary 
process  of  constructing  its  road-bed,  drained  and  dried  up  a 
■  spring  of  the  adjacent  land  holder  from  whom  the  right  of  way 
had  been  taken,  and  which  spring  had  previously  been  perma-  ' 
nent,  that  the  company  were  not  liable  in  an  action  or  otherwise 
for  further  damages ;  but  that  the  injury  and  damage  resulting 
from  such  rightful  construction  of  the  work  were  covered,  and 

'Southside  B.  R.  Co.  v.  Daniel,  20  ington  &  L.  R.  R.  Co.,   18  B.  Monf. 

(iratt.    344;    McCormick   v.  Kansas  218;  Hatch  «.  Vt.  Cent.  R.  E.  Co.,  25 

City,   St.  Joseph  and  Council  Bluffs  Vt.  49;  Jacksonville,   N.  &  S.  R.   R. 

R.  R.  Co.,  57  Mo.  433,  9  Am.  Ry.  Rep.  Co.  v.  Cox,  91  111.  500. 

133;  Perley  v.  Boston,  C.  &   M.  R.  'Southside  R.  R.  Co.  v.  Daniel,  20 

R.  Co.,  57  N.  H.  212;   Bait.  &  Poto-  Gratt.  344. 

mac  R.  R.  Co.  v.  Reaney,  42  Md.  130;  HIason  v.  The  Kennebec  &  Port- 
Gear  V.  C,  C.  & D.  R.  R.  Co., 43  la.  83;  land  R.  R.  Co.,  31  Maine,  215,  1  Am. 
S.  C.  39  la.  23:  Lyon  v.  Green  Bay  &  R.  W.  Cases,  162,  164,  165;  Aldrich 
Minn.  Ry.  Co.,  42  Wis.  538;  S.  C.  15  v.  The  Cheshire  R.  R.  Co.,  1  Foster 
Am.  Ry.  Rep.  91;  Oregon  &  Cal.  R.  (21  N.  H.),  359,  1  Am.  B.  W.  Cases, 
R.  Co.  «.  Barlow,  3  Oreg.  311;  Law-  206;  Dodge  and  another  v.  Essex 
rence  v.  Great  Northern  Ry.  Co.,  16  Q.  County  Commissioners,  3  Met.  380,  1 
B.  643;  Brand  e.  Hammersmith  &  City  Am.  E.  W.  Cases,  336;  Walker  v.  Old 
Ry.  Co.,  L.  R.  2  Q.  B.  223;  S.  C.  L.  Colony  &  N.  Ry.  Co.,  103  Mass.  10;  S. 
R.  4  H.  L.  171.  And  this  is  so,  too,  C.  4  Am.  R.  509;  Philadelphia  &  Read- 
when  the  right  of  way  is  acquired  by  ing  R.  R.  Co.  v.  Yeiser,  8  Penn.  St.  R. 
purchase:  Ludlow  «'.  Hudson  River  R.  366;  8.0.2  Am.  R.  W.  Cas.  325. 
R.  Co.,  6  Lans.  128;  Horstmant).  Gov- 
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the  compensation  for  the  same  was  exhausted,  by  the  assessment 
made,  and  compensation  allowed,  by  the  commissioners  in  assess- 
ing for  the  right  of  way." 

Though  a  railroad  company  may  acquire  no  interest  in  the 
fee  of  the  land  itself,  the  use  of  which  is  taken  for  a  right  of  way 
for  its  raiilroad,  yet  it  acquires,  with  the  right  of  way  or  ease- 
ment, the  right  to  so'  much  of  the  earth,  gravel  and  stone,  trees 
jnd  timber,  within  their  lines  of  location,  as  the  company  may 
need  for  the  construction  and  maintenance  of  their  road,  and  also  to 
be  used  in  carrying  from  point  to  point,  to  supply  deficiencies  and 
diminish  excesses  of  each  of  such  material  on  the  road.'  The 
right  thus  acquired  is  not  very  unlike  that  which  the  public  ac- 
quires in  lands  taken  for  a  highway,  though  more  absolute  as 
to  such  material,  owing  to  the  peculiar  purposes  to  which  it  is 
servient.'  This  right  to  the  use  of  such  material  is  limited, 
however,  to  the  necessary  purposes  of  construction  or  repair  of  the 
road,  and  does  not  entitle  the  company  or  its  contractors  to  sell 
such  materials.  To  allow  such  privilege  would  be  an  abuse  of 
the  power  to  take  lands,  or  easements  over  lands,  for  necessary 
construction  and  public  use,  by  not  subserving  the  public  neces- 
sities, but  by  converting;  iu  part,  the  property  to  its  use,  or  its  ser- 
vants' and  contractors'  private  use.  Therefore  it  follows,  that  the 
material  may  not  be  sold,  and  if  it  be  sold,  the  owner  of  the 
soil,  under  the  servient  right  of  way,  may  recover  the  amount  of 
the  purchase  money.  Such  excess  of  material  rightly  belongs 
to  the  adjacent  owner  from  whom  the  right  of  way  is  taken,  and 
the  sale  thereof  is  a  conversion  of  such  owner's  property  to  the 
vendor's  use.  The  owner  may  waive  the  tort,  and  sue  for 
and  recover  the  proceeds,  where  the  right  or  estate  taken  is  not  an 
interest  in  the  fee,  but  a  mere  easement  over  the  same.* 

When  by  legislative  charter  a  railroad  companj'^  is  authorized 
to  construct  a  railroad  between  two  given  points,  the  right  to  cross 

1  ildrich  c  The  Cheshire  R.  R.  Co.,      Tel.  Co.  v.  Rich,  19  Kans.  517. 

1  Foster  (21  N.  H),  359.  '  Aldrich  v.  Druiy,  8  R.  1. 554;  Hazen 

2  Aldrich  v.  Drury,  8  R.  I.  554;  S.  «.  The  Boston  &  Me.  R.  R.  Co.,  2  Gray, 
C.  5  Am.  R.  624;  Henry  v.  The  Du-  574;  Conn.  &  Pass.  Rivers  R.  R.  Co.  v. 
buque  &  Pacific  R.  R.  Co.,  2  Clarke  Holton,  82  Vt.  44. 

(2  Iowa),  288;  Chapinc.  Sullivan  R.  R..        *  Aldrich  v.  Drury,  8  R.  I.  S54;  S. 

Co..  39  N.  H.  664;  Brainard  v.  Clapp,  C.  5  Am.  R.  624;  Chapin  ».  Sullivan 

10  Cush.  6;  Taylor  v.  N.  T.  &  L.  B.  R.  R.  R.  Co.,  supra;  Taylor  v.  N.  Y.  &  L. 

R.  Co.,  9  Vroom,  28;  Western  Union  B.  R.  R.  Co.,  supra. 


326  THE   LAW   OF   BAl^LWAYS. 

intermediate  turnpike  roads,  or  other  roads,  necessarily  fol- 
lows, and  a  necessary  crossing  may  be  condemned  and  assessed; 
but  such  condemnation  and  assessment  of  damages  can  not  be 
considered  as  the  taking  of,  or  destruction  of,  the  turnpike  com- 
pany's franchise,  or  its  right  to  take  toll;  and  if  the  effect 
of  the  railroad  shall  be  to  lessen  the  travel  on  the  road,  and 
thereby  to  lessen  the  value  of  the  turnpike  company,  such  dimin- 
ished value,  originating  in  that  respect,  is  not  a  fit  subject  of 
consideration  in  assessing  damages  in  favor  of  the  turnpike  com- 
pany." 

But  although  the  legislative  act  carries  with  it  the  incidental 
right  to  cross  such  turnpike  on  the  proper  route  of  the  rail- 
road between  the  given  points,  yet  no  such  right  to  other  crossings 
for  a  lateral  road  or  roads,  will  pass  as  incidental  to  the  main 
orant."  l^or  does  such  an  interference  with  the  road  or  rights  of 
the  turnpike  company  amount  to  the  impairing  of  a  contract, 
within  the  meaning  of  the  Constitution  of  the  United  States.' 

In  the  leading  case  here  cited  the  court  say:  "If  in  the  con- 
struction of  the  road  of  the  appellee  (the  railroad  company)  to 
tide-water  at  Canton,  it  is  necessary  to  cross  the  turnpike  road 
of  the  appellant,  such  a  crossing  can  not  in  any  proper  legal 
sense  be  considered  as  a  condemnation, of  the  franchise  of  the 
latter."* 

In  Iowa  a  formal  judgment  of  recovery  on  an  appeal  in  the 
district  court  from  an  assessment  of  right  of  way,  for  the 
amount  of  damages  assessed  against  the  company  in  such  dis- 
trict court,  is  not  the  proper  entry;  the  proper  entry  is,  the  con- 
demnation of  the  right  of  way  easement,  or  land  taken,  as  the 
case  may  be,  and  of  the  amount  found  as  damages  therefor. 
The  company,  after  such  assessment,  and  after  such  formal 
judgment  of  recovery  in  the  court  above,  may  change  the  loca- 
tion of  its  road,  and  if  it  does  so  before  taking  possession  of  the 

'  Baltimore  &  Havre-de-6race  Turn-  pike  Co.  v.  The  Union  E.  R.  Co.  of 

pike  Co.  V.  The  Union  R.  R.  Co.  of  Baltimore,  85  Md.   224;  West  River 

Baltimore,  35  Md.  224;    S.  C.  6  Am.  Bridge  Co.  v.  Dix,  6  How.  534;  In  re 

R.  897.    See  also  Seneca  Road  Co.  v.  Towanda  Bridge   Co.,  91  Penn.    St. 

Auburn  &  R.  R.  R.  Co.,  5  Hill,  170.  216,   37  Leg.  Int.    389;  Metropolitan 

'  Baltimore  &  Havre- de-Grace  Turn-  City  Ry.  Co.  v.  Chicago  West  Division 

pike  Co.  V.  The  Union  R.  R.  Co.  of  Ry.  Co.,  87  111.  317. 

Baltimore,  35  Md.  224.  *  Ihid,  230. 

'  Baltimore  &  Havre-de-Graoe  Turn- 
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land  thus  condemned,  it  can  not  be  made  to  pay  the  condemna- 
tion money,  and  if  a  judgment  has  been  entered  for  the  same, 
such  judgment  will  be  treated  as  a  mere  assessment  of  the 
amount  of  damages,  and  will  not  maintain  an  action  if  the  location 
be  changed.' 

In  a  case  arising  in  Wisconsin,  where,  after  the  plaintiff's  land 
had  been  appropriated  by  the  railroad  company,  and  damages  had 
been  assessed,  and  judgment  taken  on  appeal,  a  mortgage  on  the 
right  of  way  was  foreclosed,  and  a  new  company  was  organized 
by  the  purchasers  and  p\it  in  opieration,  using  the  track  across 
plaintiff's  land,  it  was  ruled  the  plaintiff'  had  a  right  of  action 
on  the  judgment  against  the  new  company."  If  the  new  com- 
pany had  not  used  the  land,  the  court  say,  they  would  not  have 
been  liable;  but  the  taking  and  using  was  an  election  to  adopt 
the  original  taking,  and  receive  the  benefits  thereof  subject  to  all 
existing  conditions.'  If  either  company,  while  using,  neglected 
for  a  reasonable  time  to  pay  the  damages  adjudged,  they  might 
be  treated  as  a  trespasser  ah  initio.*  But  the  old  company,  af- 
ter initiating  the  condemnation  proceedings,  could  not  claim  the 
character  of  a  wrong-doer,  nor  could  the  new  company,  by  rea- 
son of  the  taking  and  using.' 

The  general  doctrine  of  this  case  was  affirmed  in  a  later  case 
in  the  same  court,'  although  the  court  say  the  former  case  was 
somewhat  anomalous  in  the  mode  adopted  to  fix  the  liability  of  the 
new  company,  and  they  doubted  whether  it  was  a  correct  precedent 
for  future  cases  in  that  respect.  In  both  cases  the  original  pro- 
ceeding was  by  injunction,  to  restrain  the  company  from  usin^ 
the  land  until  the  damages  were  paid.  In  the  Pfeifer  case  the 
injunction  was  violated,  and  instead  of  proceeding  by  attach- 
ment, an  action  at  law  wJls  instituted  in  which  the  damages  were 
recovered.'     It  appearing  from  the  complaint  in  the  later  case 

'  Gear  v.  The  Dubuque  &  Sioux  City  said  ejectment  might  be  maintained. 

R.  R.  Co.,  20  la.  523.    And  aee  Sher-  See  also  "Wilson  v.  European  &  North 

wood  ».  St.  Paul  &  Chicago  Ry.  Co.,  American  Ry.  Co.,  67  Me.  358, 16  Am, 

2t  Minn.  127,  11  Am.  Ry.  Eep.  870.  Ey.  Rep.  857. 

» Pfeifer  !).  Sheboygan  &  Fond  du  '  Pfeifer  v.  S.&  F.  du  L.  R.  R.  Cov, 

Lac  R.  R.  Co.,  18  Wis.  155.  supra. 

'  Thid.    And  see  Fries  v.  Southern  '  Gilman  v.  Sheboygan  &  F.  du  L. 

Penn.  R.  R.  &  Mining  Co.,  85  Penn.  R.  R.  Co.,  40  Wis.  653,  13  Am.  Ry. 

•St.  73.  18  Am.  Ry.  Rep.  375.  Bep.  468. 

*/J)W;   and  see  other    authorities  ''Ibid, 
post.    In  Gilman  v.  Same,  past,  it  is 
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that  since  the  foreclosure  sale  the  old  company  had  become  in- 
solvent, and  also  consolidated  with  defendant,  it  was  held  not  a 
necessary  party.' 

Statutory  proceedings,  to  affect  the  rights  of  another,  must 
ordinarily  conform  strictly  to  the  requirements  of  the  statute." 
Tlius,  where  proceedings  to  assess  damages  to  lands  for  right 
of  way  taken  for  a  railroad  are  made  returnable  into  a  wrong 
tribunal,  the  proceedings  are  defective,  notwithstanding  their 
actual  return  into  the  proper  court  to  take  jurisdiction  thereof.' 
Thus  where,  as  in  Maine,  the  statute  requires  the  warrant  of 
the  county  commissioners  for  the  assessment  of  such  damages 
to  be  made  returnable  into  the  supreme  judicial  court,  and  the 
same  was  made  returnable  into  the  court  of  the  commissioners, 
from  whence  it  issued,  the  proceedings  and  assessment  were  held 
invalid,  although  upon  discovery  of  the  error  the  sheriff  re- 
turned the  same  into  the  court  to  which  it  should  have  been 
made  returnable.' 

The  notice  must  be  to  those,  if  known,  in  possession,  or  hav- 
ing the  estate,  if  kaown  to  be  owners,  and  yet  not  in  pos- 
session; and  if  the  owners  be  not  known,  then  the  notice  by  pub- 
lication is  to  be  directed  to  them  as  such,  that  is,  to  the  unknown 

'  Tbid.  A  mortgagee,  though  out  or  company  entered  with  the  consent  of 

poasessioD,  whose  mortgage  is  record-  the  owner,  giving  bond  as  required 

ed,  should  be  made  a  party  to  proceed-  by  statute.    Upon  foreclosure  sale  a 

ings  to  ascertain  damages :  Wilson  v.  scire  facias  was  brought  to  compel 

E.  &  N.  W.  Ry.  Co.,  supra.  In  Lanter-  the  purchasers  to  pay  damages  for  the 

mani».  BlairstownRy.  Co.,28N.J.  Ch.  land,  and  it  was  held  the  purchaser 

1, 14  Am.  By.  Rep.  1,  it  was  ruled  that  took  a  clear  title,  and  the  only  remedy 

where  the  company  had  entered  with  of  the  owner  was  upon  the  bond.  The 

the  consent  of  a  devisee  for  life  and  a  case  is  distinguished  from  the  earlier 

trustee  in  possession,   after   making  one  of  Western  Penn.  R.  R.  Co.    v. 

compensation  in  good  faith,  an  in-  Johnston,  in  the  same  court  (59  Penn. 

junction  would  be  denied  the  remain-  St.  290).     In  that  case  the  entry  was 

der  man.    And  see  Coe  v.  New  Jersey  unlawful,   and    no  bond  was   given. 

Midland  Ry.  Co.,  Id.  27,  14  Am.  Ry.  "Cassidy  ».  Kennebec  &  Portland  R. 

Rep.  5,  where  it  was  held  a  mortgagee  R.  Co.,  45  Maine,  263;    Lewey's  Isld. 

was  not  estopped,  by  his  acquiescence,  R.  R.  Co.  t>.  Bolton,   48  Maine,  451  j 

to  repudiate  an  agreement  made  with  Portland,    Saco  &    P.  R.    R.  Co.  v. 

the  mortgagor  by  a  railroad  company,  Graham,  11  Met.  1. 

giving  them  the  right  to  construct  ap-  *  Cassidy  v.  Kennebec  &  Portland  B. 

preaches  to  a  tunnel  over  lands  cov-  R.  Co.,  45  Maine  263. 

ered  by  the  mortgage,  without  com-  *  Cassidy  v.  Kennebec  &  Portland  R. 

pensation.    In  Fries  v.  So.  Penn.  R.  R.  Co.,  45  Maine,  263. 
B.  &  M.  Co.,  cited  supra,  the  railroad 
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owners.  If  there  be  a  life  estate  with  remainder,  notice  to  the 
tenant  for-life  will  not  bind  the  tenant  in  remainder;  and  if  no- 
tice be  directed  to  the  tenant  for  life  only,  and  he  be  at  tlie  same 
time  dead,  it  will  afPect  neither  one  interest  nor  the  other,  but 
will  be  simply  nugatory;  the  condemnation  will  be  void,  and 
the  remainder  man,  if  the  company  takes  possession,  may  main- 
tain ejectment  for  the  property.' 

The  owner  is  entitled  to  full  compensation  for  the  land  taken, 
and  no  deduction  is  allowed  in  Illinois  for  benefits."  But  such 
benefits  may  be  set  off  against  damages  growing  out  of  the  con- 
struction of  the  road,  or  indirectly  resulting  therefrom.  But 
such  set-off  of  benefits  and  damages  against  each  other  is  only 
allowable  in  regard  to  one  and  the  same  parcel  of  land,  and 
the  injuries  to  one  parcel  can  not  be  adjusted  by  setting  off 
against  the  same  benefits  resulting  to  a  different  tract.' 

If  the  taking  is  by  the  state,  and  be  only  of  the  easement  or 
right  of  way  over  the  land,  when  the  public  use  ceases  the 
servitude  or  easement  is  gone,  and  the  owner  again  owns  the 
land  precisely  as  he  did  before  the  taking."  But  where  the  tak- 
ing by  the  state,  under  the  right  of  eminent  domain  for  public  * 
use,  is  of  the  fee,  and  is  paid  for,  then  in  case  of  non-user  it 
does  not  revert  to  the  former  owner,  but  remains  in  the  state, 
and  a  grant  thereof  to  a  private  corporation,  as,  for  instance,  a 
railroad  company,  to  be  by  it  occupied,  and  through  it  to  be  ap- 
plied to  public  uses  in  the  character  of  a  railroad  for  the  accommo- 

'  Chicago  &  Alton  R.  R.  Co.  v.  Smith,  '  Todd,  Trustee  etc.,  v.  Kantakee  & 

78  111.  96.    And  where  notice  ia  re-  III.  River  R.  R.  Co.,  78  111.  530;  St. 

quired  to  be  given  to  "the  persons  Louis,  Vandalia  &  Terre  Haute  R.  R. 

interested,"  a  mortgagee  must  benoti-  Co.  ».  Brown,  58  111.  (51;  Meacham  v. 

fied:  Piatt  v.  Bright,    29  N.  J.  Eq.  Pitchburg  R.  R.   Co.,  4  Cush.   298; 

(2  Stew.),  128, 19  Am.  Ry.  Rep.  95;  S.  Buffalo  Bayou,  B.  &  C.  R.  R.  Co.  v.- 

C.  4  Stew.  81,  and  5  Id.  362.    But  see  Ferris,  26  Tex.  688;  Paducah  &  Mem- 

Famsworth  v.   City    of  Boston,    126  phis  R.  R.  Co.  v.  Stovall,  12  Heisk.  1; 

Mass.  1.  Phila.  &  Reading  R.  R.    Co.  v.  Gil- 

'  Hayes  v.  Ottawa,  Oswego  &  Fox  son,  8  Watts,  243;  Harrisburg  &  P. 

River  Valley  R.  R.  Co.,  64  111.  373;  R.  R.  Co.  v.  Moore,  4  WMy.  Notes 

Wilson  V.  Hockford,  Rock  Island  &  St.  of  Cas.  532. 

Louis  R.  R.  Co.,  69  III.  273;  Peoria,  "Haldeman  v.  Penn.  Cent.  R.   R. 

Pekin  &  Jacksonville   R.   R.  Co.   -o..  Co.,  50  Penn.  St.  425;  Hatch  v.  Gin.  & 

Laurie,  63  111.  264;  Carpenter  ».  Jen-  Ind.  R.  R.  Co.,  18  Ohio  St.  120;  Malone 

nings,  77  111.  250;  Todd,  Trustee  etc.,  ».  v.  City  of  Toledo,  28  Id.  656;  S.  C.  -84 

Kankakee  &  111.  River  R.  R.  Co.,  78  Id.  541. 
111.  530. 
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dation  of  the  public,  is  valid  and  binding  in  favor  of  such  rail- 
road company.' 

In  the  case  here  cited  from  50  Penn.  St.  Kep.,  p.  425,  it  is  held 
that  the  right  in  fee  was  acquired  by  the  state  under  the  act  of 
Feb.  26,  1826,  in  reference  to  the  commencement  and  construction 
of  the  Pennsylvania  Canal,  in  lands  taken  by  it,  not  for  temporary 
use,  but  for  the  canal  itself,  under  the  right  of  eminent  domain. 

Under  the  rulings  in  Massachusetts  and  other  states,  a  railroad 
company  is  a  trespasser  in  entering  upon  land  and  constructing 
its  road  without  taking  the  same  in  the  manner  required  under  the 
statute,  by  filing  with  the  commissioners  of  the  county  the  loca- 
tion of  its  road,  or  by  entering  and  constructing  its  road  upon 
lands  not  included  within  the  limits  of  the  location,  in  case  one 
has  been  filed,  or  by  taking  possession  without  making  compen- 
sation as  provided  by  law."     The  burden  of  proof  is  on  the  com- 


'Haldeman  v.  Penn.  Cent.  B.  R. 
Co.,  supra;  Robinson  v.  West  Penn. 
R.  R.  Co.,  72  Id.  316;  Wyoming  Coal 
&  T.  Co.  u.  Price,  81  Id.  156;  Penn.  & 
N.  T.  Canal  &  R.  R.  Co.  v.  Billings, 
94  Penn.  St.  40;  S.  C.  37  Leg.  Int. 
332;  Sweet  v.  Buffalo,  N.  T.  &  Phil. 
Ry.  Co.,  13  Hun,  643;  Mason  v. 
Lake  Erie,  E.  &  S.  W.  Ry.  Co.,  1 
Fed.  Repr.  112  (U.  S.  Cir.  Ct.  Dist. 
Ind.). 

'  Hazen  v.  Boston  &  Maine  R.  R. 
Co.,  2  Gray,  574;  Wamesit  Pdwet  Co. 
V.  Allen,  120  Mass.  352;  Lund  v.  New- 
Bedford,  121  Mass.  286;  Hibbsi),  Chi- 
cago &  Southwestern  Ry.  Co.,  39  la. 
340,  9  Am.  Ry.  Rep.  180;  Atlantic  & 
Gulf  R.  R.  Co.  V.  Fuller,  48  Ga.  423, 
11  Am.  Ry.  Rep.  403;  Sherman  v.  Mil- 
waukee, Lake  Shore  &  Western  R.  R. 
Co.,  40  Wis.  645,  13  Am.  Ry.  Rep. 
459;  Lyon  v.  Green  Bay  &  Minn.  Ry.. 
Co.,  42  Wis.  538,  15  Am.  Ry.  Rep. 
91;  Blesch  V.  C.  &  N.  W.  Ry.  Co., 
43  Id.  183,  17  Am.  Ry.  Rep.  90. 
Peoria  &  Rock  Island  Ry.  Co.  v. 
Warner,  61  111.  52,  12  Am.  Ry.  Rep. 
444;  Chicago  &  Iowa  R.  R.  Co.  v. 
Davis,  86  111.  20,  17  Am.  Ry.  Rep. 
405.    Or   ejectment   may   be   main- 


tained: Sherman  v.  M.,  L.  S.  &  W. 
R.  R.  Co.,  supra;  Gilman  v.  She- 
boygan &  Fond  du  Lac  R.  R.  Co., 
40  Wis.  653,  13  Am.  Ry.  Rep.  468; 
Lyon  V.  G.  B.  &  M.  Ry.  Co.,  post.  In 
trespass,  only  damages  accruing  before 
suit  brought  can  be  recovered,  but  not 
permanent  damages  for  the  taking: 
Sherman  v.  M.,  L.  S.  &  W.  R.  R.  Co., 
supra.  And  the  law  is  the  same 
as  to  a  mortgagee,  though  out  of 
possession,  whose  mortgage  is  re- 
corded, and  to  whom  no  notice  is 
given,  and  the  damages  are  paid 
to  the  mortgagor :  Wilson  v.  Eu- 
ropean &  North  American  Ry.  Co.,  67 
Me.  .358,  16  Am.  Ry.  Rep.  357.  The 
neglect  to  proceed  by  iigunction,  to  re- 
strain the  company  from  constructing 
its  road,  is  not  a  waiver  of  the  right  of 
action:  Blesch  v.  C.  &  N.  W.  Ry. 
Co.,  supra.  And  see  Evans  v.  Mo., 
la.  &  Neb.  Ry.  Co.,  64  Mo.  453,  17 
Am.  Ry.  Rep.  209.  In  this  case  the 
company  had  become  insolvent,  and 
it  was  held  the  owner  might  still  have 
his  injunction  to  prevent  the  use  of  the 
road  over  his  land  without  payment  of 
the  damagesi 
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pany,  to  not  only  show  the  filing  of  the  location  required  by 
statute,  and  of  which  the  filed  location  is  the  onlj'  and  conclusive 
evidence,  but  also  to  show  that  the  ground  occupied  is  within 
the  lines  of  the  location.'  If  it  be  not  within  the  limits  of  the 
location,  in  case  one  has  been  made,  or  if  no  location  has  been 
made  at  all,  then  the  company,  in  entering  and  building  the 
works  on  the  premises  occupied  by  it,  commits  a  trespass,  for 
which  the  owner  may  maintain  an  action;'  or,  at  his  election, 
he  may  waive  his  right  of  action,  and  cause  an  assessment  of 
damages  to  be  made,  and  in  the  latter  case  the  company  will  be 
estopped  to  deny  his  right  so  to  do.' 

Nor  can  the  owner  of  the  fee  of  the  land  taken  for  a  right  of 
way,  or  other  railroad  purposes,  show  a  misapplication  of  the 
land  to  other  purposes  than  those  for  which  it  is  taken,  in  Mas- 
sachusetts, in  a  private  action  for  possession  thereof  by  such 
owner,  prosecuted  against  the  railroad  company.  Such  matter, 
going  to  a  forfeiture  of  the  charter  right  to  such  user  of  the  land, 
can  not  be  tried  in  a  collateral  way  in  a  private  action.* 

Where  a  railroad  corporation  is  authorized  by  act  of  assem- 
bly to  purchase  and  own  the  road  of  another  railroad  corporation, 
and  the  act  of  assembly  declares  that  the  road,  when  so  purchased, 
shall  be  a  part  of  the  road  authorized  to  be  constructed  by  the 
purchasing  party,  the  law  of  the  charter  of  the  latter  party 
becomes  the  law  of  that  part  of  the  road  so  purchased,  and  if, 
by  that  law,  the  company  is  authorized  to  take  additional  width 
of  land  for  the  right  of  way  of  the  road  so  acquired,  it  may  do  so 
to  the  same  extent  as  if  a  part  of  such  company's  o;"iginal  road'. 

The  railroad  company  may,  at  any  time  before  payment  of 
the  damages  assessed,  or  during  the  pendency  of  proceedings  to  as- 
sess its  right  of  way,  abandon  the  intended  location  by  express 
notice  thereof,  or  by  pursuing  another  route  or  line,  and  having 

'Hazen  v.   Boston  &  Maine  E.  R.  to  be  barred  by  limitation:  Atlantic  & 

Co.,  2  Gray,  574.  Gulf  R.  R.  Co  v.  Fuller,  48  Ga.  423, 

2  Hazen  v.  Boston  &  Maine  R.  R.  11  Am.  Ry.  Rep.  403. 

Co.,  2  Gray,  574.  'Proprietors  of  Locks  &  Canals  v. 

'Boston  &  Prov.  R.  R.  Co.  v.  Mid-  The  Nashua  &  Lowell  R.  R.  Co.,  104 

land  R.  R.  Co.,  1  Gray,  340,  361;  Da-  Mass.  1.    And  see  Oregon  Cascade  R. 

vidson  V.  Boston  &  Maine  R.  R.  Co.,  R.  Co.  v.  Baily,  3  Oreg.  164,  7  Am. 

3  Cush.  106.  In  Georgia,  a  declaration  Rp.  Rep.  416. 

showing  an  occupation  for  more  than  '  Childs  and  another  v.  Central  Rail- 
seven  years  by  the  company  is  not  de-  road  Co.,  4  Vroom,  323. 
murrable,  as  showing  plaintiff 's  rights 
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done  so,  will  be  exonerated  from  any  claim  of  damage  or  compensa- 
tion as  for  a  mere  taking  of  the  land.'  Sach,  too,  is  the  law,  if  the 
proceeding  go  so  far  as  to  terminate  in  an  assessment  of  compensa- 
tion, and  a  confirmation  tiiereof  by  the  judgment  of  the  court 
to  which  it  is  returned.  No  right  to  the  land  having  vested  in  the 
company  before  payment  of  the  damages,  it  may  give  notice  of 
record  of  an  abandonment  of  the  route,  and  thenceforth  the  judg- 
ment can  not  be  enforced.' 

It  is  not  in  law  an  abandonment  of  a  right  of  way,  or  of  a  per- 
mission to  occupy  streets  of  a  city  or  town  by  the  railroad  of  a  com- 
pany, that  the  company,  by  running  arrangements  with  one  or 
more  other  companies,  gives  to  such  other  company  or  companies 
control  of  the  road  thus  existing  in  such  streets.  If  the  charter 
obligations  of  the  original  company  are  complied  with,  the  uses 
thus  permitted  will  not  be  treated  as  an  abandonment,  and  will 
not  in  law  amount  to  such." 

Charter  privileges  of  taking  Iknd  for  the  use  of  a  railroad  com- 
pany must  be  exercised  within  the  time  limited  by  the  charter. 
Where,  by  a  statutory  charter,  a  time  is  limited  within  which  the 
company  are  to  complete  their  road,  they  can  not,  after  the  ex- 
piration of  such  time,  take  the  lands  of  individuals,  without  their 
consent,  for  tiie  extension  of  their  road.  They  must  act  within 
the  time  allowed  by  the  legislature.*     The  right  of  eminent  do- 

'. State  of  Ohio,  exrel.  of  Hayes,  v.  v.  Gin.  &  Ind.   R.  R.  Co.,  supra.    In 

Cincinnati  &  Ind.   R.  R.  Co.,  17  Ohio  such  ca-e  the  laud  owner  is  not  enfatled 

St.  103;  Hayes  p.  Cincinnati  &  Ind.  R.  to  recover  of  the  railroad  company  for 

R.   Co.,  17  Ohio  St.  110;    St.  Louis,  his  labor,  loss  of  time,  and  expenses  in 

L.  &  D.  R.  R.  Co.  V.  Wilder,  17  Kans.  attendingtothecondemnationproceed- 

239;  Kansas  City  v.  Kans.  Pac.  Ry.  ings:  Bergman  o.  St.  Paul,  Stillwater 

Co.,  18  Id.  331;   City  of  Chicago  v.  &  Taylor's  Falls  R.  R.  Co.,  21  Minn. 

Barbian,  80  111.  482;  Leisse  r.  St.  Louis  533,  18  Am.  Ry.  Rep.    434.     But  see 

&   Iron  Mountain  R.  R.  Co.,  2  Mo.  conira,  ftear  ».  Dubuque  &  Sionx  City 

App.  105:  Rogers  v.  City  of  St.  Charles,  R.  R.  Co.,  20  la.  523;  Leisse  v.  St.  L. 

SId.il.  See  City  ofBaltimore».Mus-  &  I.  M.  R.  R.  Co.,  supra. 
grave,  48  Md.  272;  Feiten  v.  City  of         '  City  of  Columbus  and  others  ».  The 

Milwaukee,  47  Wis.  494.  Columbus  &  Shelby  R.  R.  Co.,  37 

^State,«a;reZ.  of  Hayes,  D.Cincinnati  Ind.  294. 
&  Ind.  R.  R.  Co.,  17  Ohio  St.  103;  <  Peavey  e.  The  Calais    R.  R.  Co., 

Hayes  v.  Cincinnati  &  Ind.  R.  R.  Co.,  30   Maine,   498,  and    1   Am.  R.  W;. 

17  Ohio  St.  110.    But  the  company  Cases,  147;  Morris  &  Essex  R.  R.  Co. 

maybe  compelled  to  elect  promptly  ».  CentralR.  R.  Co.  of  N.  J.,  2Vroom, 

whether  it  will  pay  up  and  take  the  205;  Atlantic  &  Pac.  R.  R.  Co.  v.  City 

right  of  way,  or  will  abandon:    State  of  St.  Louis,  66  Mo.   250;  S.  C,  3 
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main  must  be  exercised  and  enforced  within  the  time,  and  in  the 
manner,  prescribed  by  the  law  granting  the  same:  and  before 
the  termination  of  the  corporate  existence  of  the  corporation.' 

3.  When  the  right  vests  in  the  company. — Where  by  law 
the  right  of  way  is  to  vest  in  the  company  on  payment  or  tender 
of  the  amount  of  the  assessment,  no  title  or  interest  accrues  to 
the  company  until  the  money  is  tendered  or  paid  in  such 
manner  as  the  statute  requires."  Moreover,  to  coerce  the  title  as 
against  the  will  of  the  land  holder,  such  tender  must  be  made 
in  good  faith,  and  within  a  reasonable  time.  Ifo  unnecessary 
delay  will  be  tolerated."  In  the  case  here  cited  from  3d  Bland, 
the  chancellor  holds  the  following  language  in  reference  to  the 
time  and  manner  of  compliance  on  the  part  of  the  company 
with  the  statutory  requirements:  "In  the  takii\g  of  an  inquisi- 
tion under  this  and  similar  statutory  provisions,  it  must  appear 
that  the  authority  so  given  has  been  pursued;  and,  as  under  a 
writ  of  ad  quod  dammum,  there  should  be  no  unreasonable  de- 
lay, much  less  could  any  fraudulent  practice  be  allowed  to  pass 
without  check  or  rebuke." 

In  the  case  cited  from  10  Howard,  Baltimore  &  Susquehanna 
R.  R.  Co.  V.  Nesbit  and  Goodwin,  the  Supreme  Court  of  the 

Mo.  App.  315;    niinbis  Cent;  R.  R.  Co.,  27  Vt.  39;  Thompson  v.  Grand 

Co.  V.  Rucker,  14  111.  353;  Regina  v.  &ulf  R.  R.  Co.,  3  How.  (Miss.),  240; 

London  &  N.  W.  Ry.  Co.,  16  Q.  B.  864.  Fox  v.  The  Western  Pacific  R.  R.  Co., 

'  Peavey  v.  Calais  R.  R.  Co.,  supra;  31  Cal.  538;  San  Francisco  &  San  Jose 
Morris  &  Essex  R.  R.  Co.  v.  Cent.  R.  R.  R.  Co.  v.  Mahoney,  29  Cal.  112. 
R.  Co.,  supra;  Atlantic  &  Pao.  R.  R.  But  the  land  owner  may  waive 
Co.  V.  City  of  St.  L.,  supra;  In  re  prompt  payment:  McAulay  v.  West- 
Brooklyn,  W.  &  N.  Ry.  Co.,  72  N.  em  Vermont  R.  R.  Co.,  33  Vt.  (4 
T.  245;  S.  C,  75  Id.  335,  and  19  Hun,  Shaw),  311;  and  when  so  waived,  he 
314.  has  no    lien  on  the    road   therefor: 

^Baltimore  &  Susquehanna  R.  R.  Knapp  et  al.  v.  McAuley  et  al.,  39  Vt. 

Co.  V.  Nesbit  &  Goodwin,  10  How.  275;  and  can  not  then  maintain  eject- 

395;  S.  C.    1  Am.  R.  W.  Cases,  39;  ment  therefor:    Provolt  ®.   Chicago, 

Compton   V.    Susquehanna    R.    R.,  Rock  Island  &  Pacific  R.  R.  Co.,  57 

3   Bland's   Ch.    R.    391;    Henry    V.  Mo.  256,  9  Am.  Ry.  Rep.  161. 
Dubuque  &    Pacific  R.   R.    Co.,   10         'Baltimore  &   Susquehanna  R.  R. 

Iowa,  540;  Beekman  v.   Saratoga  &  Co.  v.  Nesbit  &  Goodwin,  10    How. 

Sch.R.  R.  Co.,3Paige,45;  Bloodgood  395;    S.  C.  1  Am.  R.  W.  Cases,  39, 

V.  The  Mohawk  &  Hudson  R.  R.  Co.,  44;  Compton  v.  Susquehanna  R.  R.,  3 

14  Wend.  51;  S.  C,  2  Am.  R.  W.  Bland's  Ch.  R. 391;  Stacey D.Vermont 

Cas.  415;  Ballou  v.  Ballon,  78  N.  T.  Cent.  R.  R.  Co.,  27  Vt.  89. 
325;  Stacey  v.  Vermont  Central  R.  R. 
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United  States  hold,  that  so  far  from  any  rights  attaching  in  the 
company  before  payment  or  offer  to  pay  the  money,  that  an  act  of 
assembly  passed  after  the  assessment,  and  before  tender  or  pay- 
ment, requiring  the  court  to  set  aside  the  inquisition  or  assess- 
ment, was  valid,  and  was  not  objectionable  as  impairing  vested 
rights;  for  that  no  rights  had  inured  to  the  company.' 

In  Minnesota  the  ruling  is,  that  title  to  the  land  or  right  of 
way  taken  does  not  pass  to  the  company  until  the  time  for 
appeal  is  expired  and  no  appeal  has  been  taken;  and  that  if  in 
the  mean  time  the  land  holder  convey  tlie  premises  to  another, 
such  other  is  entitled,  to  the  condemnation  money.  That  the 
right  to  the  premises  in  question  passes  to  the  grantee  in  such 
conveyance,  subject  to  the  pending  assessment,  and  with  a  right 
to  the  assessment  money,  and  he  may  make  himself  a  party  and 
appeal  from  the  award  of  the  assessing  commissioners,  if  the  time 
.  for  appeal  has  not  expired." 

In  case  the  railroad  company  obtain  possession  of  the  land 
without  payment,  the  owner's  remedy  would  be  in  equity,  unless 
some  special  remedy  was  provided  by  statute."  If  the  possession 
had  been  obtained  with  his  knowledge,  and  by  his  failure  to  in- 
sist on  prepayment,  he  could  not  maintain  ejectment;*  and  in 
such  a  case  it  is  held  a  receiver  would  be  appointed,  and  the 
damages  paid  from  the  earnings  of  the  road.' 

The  legislature  can  not  confer  power  upon  a  railway  com- 
pany to  take  and  use  private  property  without  making  or 
securing  compensation  therefor.  Thus,  where  provisions  of  the 
charter  authorized  the  company,  after  entering  upon  and  taking 
the  lands,  to  use  and  enjoy  the  same  until  the  termination  of 
proceedings  to  ascertain  their  value,  and  until  the  company 
should  have  refused,  upon  demand,  to  pay  such  value,  and  that 
during  such  time  the  company  should  not  be  liable  to  be 
disturbed  in  its  possession  by  any  legal  proceedings,  such  pro- 

'  Baltimore  &  Susquehanna  R.  R.  Pacific  R.  R.  Co.,  57  Mo.  256,  9  Am. 

Co.  V.  Nesbit  &  Goodwin,  10  How.  Ry.  Rep.  161. 

395;  Grarrison  v.  City  of  New  York,  *  Ibid. 

21  Wall.  196;  Gowen  ®.  Penobscot  R.  » Ibid.  And  see  Hibbs  v.  Chicago  & 

R.  Co.,  44  Me.  140.  Southwestern  Ry.  Co.,  39  la.  340,  9 

2  Carli  V.  Stillwater  &  St.  Paul  R.  R.  Am.  Ry.  Rep.  180,  that  an  injunction 

Co.,   16   Minn.    260;    Sohermeely  v.  would  lie  to  restrain    the    company 

Same,  lb.  507.  from  operating   the  road   until  the 

'  Provolt  V.  Chicago,  Rock  Island  &  damages  were  paid. 
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visions  were  held  unconstitutional  and  void,  as  infringing  this 
principle.'  An  award  and  tender  of  the  value  of  the  land,  with 
interest,  made  after  the  commencement  of  an  action  by  the  owner 
against  the  railway  company  for  entering  upon  and  taking  his 
land,  does  not  constitute  a  defense  to  the  action." 

Upon  final  award  or  judgment  in  its  favor,  and  a  compliance 
with  its  terms,  the' right  of  the  company  to  the  possession  of  the 
land  becomes  perfect,  and  no  deed  or  process  of  any  kind  is  neces- 
sary." 

4.  Tenants  in  common,  and  of  the  entiriety — Estates  in  re- 
mainder— Landlord  and  tenant. — The  right  of  way  in  lands  be- 
longing to  tenants  in  common  may  be  separately  assessed  at  the 
instance  of  either,  as  to  his  own  individual  interest  therein;  and 
so  it  may  at  the  instance  of  the  company.'  If  it  were  not  so,' 
then  one  tenant  in  common,  by  granting  the  right  as  for  his  in- 
terest, could  put  it  out  of  the  poWer  of  his  co-tenants  to  assess: 
and  thus,  by  making  the  company  a  co-tenant,  as  far  as  respects 
the  right  of  way,  with  the  other  owners,  enable  it  to  enjoy  the 
right  of  way  withbut  compensation  to  such  others.' 

So  the  common  interest  of  all  the  tenants  in  common  may  be 
assessed  together,  either  at  the  instance  of  the  company,  or  of 
such  co-tenants,  or  at  the  instance  of  either  one  of  the  latter,  in 
the  name  of,  and  for  the  benefit  of,  the  whole,  if  by  consent  of 
all;'  but  in  a  proceeding  of  one  tenant  in  common  in  his  own 

'  Hursh  ».  First  Division  of  St.  Paul  action  by  a  co-tenant:    Cumberland 

&  Pacific  R.  R.  Co.,  19  Minn.  439,  4  Valley  R.  R.  Co.  v.  McLanahan,  59 

Am.  Ry.  Rep.  204.  Penn.  St.  23. 

'Hurshw.  First  Division,  etc.,  sttpros.  'Reading  R.  R.  Co    v.  Boyer,  13 

'  Beekman  v.  Saratoga  &  Schenec-  Penn.  St.  R.  497;  S.  C.  2  Am.  R.  W. 

tady   R.  R.  Co.,  3   Paige,    45,  76;  Cas.  353. 

Niagara  Falls  &  L.  0.  R.  R.  Co.  v.  « Reading  R.  R.  Co.    v.  Boyer,   13 

Hotchkiss,  16  Barb.  270;,  Indianapolis  Penn.  St.  R.  497;  S.  C.  2  American  R. 

&  St.  Louis  R.  R.  C9.  V.  Smytbe,  45  W.  Cas.  353;  Pittsburgh  &  Steuben- 

Ind.  322;  State  e.  Dickson,  3  Mo.  App.  ville.R.  E.  Co.  v.  Hall  and  others,  25 

464.  Penn.  St.  (1  Casey),  336.  But  otherwise 

*  Reading  R.  R.  Co.   v.  Boyer,   13  in  Iowa:  Rupperfcc.  Chicago, Omaha  & 

Penn.  St.  R.  497;  S.  C.  2  Am.  R.  W.  St.  Joseph  R.  R.  Co.,  43  Iowa,  490, 

Cas.  353.      But  neither  a  conveyance,  14  Am.  Ry.  Rep.  470.    And  where  the 

license  to  use,  or  assessment  of  the  assessment  is  made  in  grross,   and  a 

interest,  of  one  tenant  in  common,  of  settlement   had  with    one  tenant,  it 

lands  to  be  used  for  a  purpose  not  per-  will  not  deprive  the  others  of  an  ap- 

mitted  pr  contemplated  by  the  char-  peal — nor  does  it  conclude  them  in  any 

ter,  will  protect  the  company  from  an  manner:  Ibid.     A  partition  pending 
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name  only,  an  assessment  of  the  rights  of  both  himself  and 
his  co-tenant  or  tenants  must  be  made,  so  as  to  recover  to  him- 
self entire  and  full  damages  for  the  whole  interest' 

A  remainder  man  and  the  owner  of  the  particular  estate  may 
also  join,  or  be  joined,  in  such  proceedings  to  determine  their  re- 
spective compensation.'' 

One  tenant  in  common,  though  authorized  in  writing  so  to 
do,  can  not,  in  his  own  name,  cause  damages  for  a  right  of  way  to 
be  assessed  for  the  lands  of  several  tenants  in  common  taken  for 
railroad  purposes.  The  proceeding,  when  thus  authorized  by  his 
co-tenant,  should  be  in  the  name  of  both;'  and  if  they  have 
wives  who  are  interested  as  owners  in  the  premises,  the  wives 
should  also  join.*  Such  insufficient  proceeding  will  not  be  cured, 
as  against  the  consent  of  the  railroad  company,  by  a  subsequent 
coniirniation  thereof  on  the  part  of  the  omitted  owner  or  own- 
ers. To  allow  this  would  enable  them  to  affirm  or  avoid  the 
assessment  according  as  it  may  be  deemed  by  them  favorable 
or  unfavorable  when  made.' 

The  rights  of  a  lessor  in  the  land,  and  in  the  lease  thereof,  are 
held  subject  to  the  exercise  of  the  right  of  eminent  domain,  and 
such  transfer  of  the  title  does  not  impair  the  obligation  of  any 
of  the  covenants  of  the  lease."  And  it  is  no  bar  to  condemna- 
tion proceedings  that  the  railroad  company  is  already  in  posses- 
sion of  the  premises  as  lessee.'  If  the  company,  after  institut- 
ing such  proceedings,  leases  its  line,  the  proceedings  are  not 
thereby  abrogated,  but  may  be  continued  by  the  lessor,  if  the 
necessity  therefor  still  exists;  or  the  lessee  may  proceed  in 
the  lessor's  name,  if,  as  to  the  former,  the  necessity  exists.' 

the  appeal  does  not  have  the  effect  to  7  Watts  (Penn.),  33;  S.  C.  2  Am.  R. 

dismiss  it.    The  right  of  way  is  ac-  W.  Cas.  178. 

quired  on  payment  of  the  damages,  ••  Harrisburg,    Portsmouth,   Mount- 

and  no  conveyances  after  that  can  af-  joy  &  Lancaster  R.  R.  Co.   v.  Bucher, 

feet  the  title  of  the  company:  Ibid.  7  Watts  (Penn.),  33. 

'Harrisburg,  P.,  M.&L.R.  R.  Co.  "Harrisburg,    Portsmouth,    Mount- 

V.  Bucher,  7  Watts,  33;   S.  C.  2  Am.  joy  &  Lancaster  R.  R.  Co.  v.  Bucher, 

R.  W.  Cas.  178;   Reading  R.  R.  Co.  7  Watts,  33. 

V.  Boyer,  13  Penn.  St.  R.  497;    S.  C.  'Kip  v.  New  York  &  Harlem  R.  R 

2  Am.  R.  W.  Cas.  853.  Co.,  67  N.  Y.  227,  15  Am.  Ry.  Rep. 

'  Pittsburgh,  Va.   &  C.  Ry.  Co.   ».  98. 

Bentley,  88  Penn.  St.  178.  ' Kip*.  N.  Y.  &  H.  R.  R.  Co. 

"Harrisburg,   Portsmouth,   Mount-  »Kip  v.  N.  Y.  &  H.  R.  B.  Co. 
joy  &  Lancaster  R.  R.  Co.  v.  Bnoher, 
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The  appearance,  and  testitnony  adduced,  by  one  tenant  in 
common,  will  be  for  the  benefit  of  all  others  interested.' 

A  leasehold  estate  is  an  interest  in  lands,  the  damages  for  the 
taking  of  which,  or  of  part  of  the  lands,  for  right  of  way,  are 
assessable  under  the  statute.  Such  an  estate  is  an  assessable  in- 
terest," and  if  the  lease  be  renewable,  that  circumstance  may  be 
considered  by  the  assessors  in  estimating  the  damages  of  the 
tenant.  More  especially  so  if  the  railroad  company  purchase 
the  right  of  the  lessor  in  the  lands,  and  by  the  assessment  pur- 
pose to  extinguish  not  only  the  existing  lease  of  the  premises, 
but  also  to  destroy  and  render  inoperative  the  right  of  renewal.* 

The  interests  of  landlord  and  tenant,  and  of  tenant  and  re- 
versioner, being  each  distinct,  mnst  be  separately  assessed,  and 
separately  paid  for  to  the  respective  parties  in  interest  (or  de- 
posited for  them,  if  a  deposit  be  provided  for  by  law,  as  is  the 
case  in  some  of  the  states).  The  assessment  as  to  one  of  these 
will  not  affect  the  interest  of  the  other  or  others.*  The  damages 
or  conipensation,  in  such  and  like  cases  of  different  interests 
in  the  same  property,  are  to  be  apportioned  or  assessed  ac- 
cording to   the  several  separate  interests." 

A  railroad  company,  having  laid  out  and  established  its  road 
over  lands  belonging  to  tenants  in  common,  is  not  a  necessary 
party  to  proceedings  between  the  owners  for  partition  of  the 
premises.  The  rights  of  the  company  will  not  be  affected  by  a 
decree  of  partition.'  If  the  interest  be  in  fee,  the  result  is  the 
same,  for  the  railroad  then  holds  a  several  estate  in  the  part  so 
acquired  and  occupied,  as  against  all  the  other  parties  in  inter- 
est, and  therefore  need  not  be  made  a  party  to  the  proceedings 
in  partition.'' 

'  Chicago,  Burlington  &  Quincy  R.  243;  Winebiddle  ».  Penn.  R.  R.  Co., 

R.  Co.  V.  Chamberlain,  84  111.  333,  16  2  lb.  32;  Lawrence  v.  City  of  Boston, 

Am.  Ry.  Rep.  466.  119  Mass.  126;  Renwick  v.  D.  &  K. 

2  North  Pennsylvania  R.  R.  Co.  v.  W.   R.  R.  Co.,  49  la.  664;   Kohl   v. 

Davis  &  Leeds,  26  Penn.  St.  (2  Casey),  U.  S.,  91  U.  S.  367. 

288;   Reading    R.   R.  Co.    v.    Boyer,  "Biddle  t).  Hussman,   23  Mo.  597, 

1.3  Penn.  St.  (1  Harris),   497;  Kip   v.  602;  Ross  v.  Adams,  4  Dutch.  (N.  J.), 

N.  Y.  &  Harlem  R.  R.  Co.,  supra.  160;  Winebiddle  v.  Penn.  R.  R.  Co.,  2 

'North  Pennsylvania  R.  R.  Co.  v.  Grant's  Cases  (Penn.),  32. 

Davis&Leeds,  26Penn.  St.  (2Casey),  'Weston   «.  Foster   and  others,  7 

238;  Ala.  &  Fla.  R.  R.  Co.  v.  Kenney,  Met.  297,  299. 

39  Ala.  307.  '  Weston   v.  Foster  and  others,  7 

*  Voegtly  V.  Pittsburgh  &  Ft.  Wayne  Met.  297,  299. 

R.  R.  Co.,  2  Grant's  Cases  (Penn.),  22 
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In  assessing  damages  for  right  of  way  over  land  in  which  di- 
vers persons  have  a  community  of  interests,  in  unequal  propor- 
tions, both  as  to  quantity,  and  as  to  the  duration  of  time  to  which 
some  interests  extend,  it  is  sufficient  to  find  a  sum  in  gross  for 
the  whole  damages.'  In  such  case,  if  these  interests  in  the  land 
are  not  sufficiently  defined  and  known  to  the  parties  in  interest 
to  enable  them  to  make  suitable  division  of  the  funds,  it  follows 
that,  as  a  result  thereof,  the  assessing  commissioners  may  not 
be  required  to  separate  the  funds;  but  the  parties  must  seek 
partition  thereof  in  a  court  of  either  law  or  equity  in  proceed- 
ings among  themselves."     In  equity  we  suppose. 

The  interest  of  tenants  in  common,  or  joint  owners,  in  land 
taken  for  a  right  of  way,  whether  assessed  at  the  instance  of  the 
railroad  company  or  on  application  of  the  owners,  may  be 
assessed  in  a  lump.  There  is  no  necessity  for  apportioning  the 
same  among  the  several  common  or  joint  owners.'  And  so  the 
interest  may  be  assessed  separately  upon  petition  of  any  one  or 
more  of  the  claimants,  separately  petitioning.'  So  also,  on  pe- 
tition of  any  one  for  himself  and  others,  an  assessment  as  for 
the  interest  of  himself  and  such  others,  if  by  their  consent  and 
in  their  several  names,  may  be  made  in  gross,  and  need  not  be 
apportioned  between  them.' 

5.  The  remedy  by  assessment  is  exclusive  of  other  legal  rem- 
edies.— The  taking  of  private  property,  or  the  mere  right  of  way 
over  such  property,  as  the  case  may  be,  for  the  use  of  a  railroad, 
when  authorized  by  a  law  which  is  constitutional,  if  nothing 
more  be  done  than  the  law  permits,  and  the  taking  be  done  in 
accordance  with  the  law  allowing  the  same,  is  neither  a  trespass 
nor  a  wrong.'     Therefore,  no  action  at.  common  law  will  lie  on 

'Ross  and  others  t).  Elizabethtown  &  C,  B.  &  Q.  R.  R.  Co.  v.  Chamberlain, 

Somerville  R.  R.  Co.,  1   Spencer  (N.  supra. 

J.),   230,    234,    235;    Chicago,    Bur-  » Pittsburgh  &  Steubenville   R.  R. 

lington  &  Quincy  R.  R.  Co.  v.  Cham-  Co.  v.  Hall  and  others,  25  Penn.  St. 

berlain,  84  111.  333;  S.  C.  16  Am.  Ry.  (1   Casey),  3-36;  Reading  R.  R.  Co  v. 

Rep.  466;  Spring  Valley  Waterworks  Boyer,  13  Penn.  St.  497;  S.  C.  2  Am. 

V.  City  of  San  Francisco,  22  Cal.  434.  R.  W.  Cas.  353. 

It  is  so  by  statute  in  Massachusetts:  'Reading   R.  R.   Co.  v.  Boyer,  18 

Proprs.  of  Locks  &  Canals  v.  Nashua  &  Penn.  St.  497. 

Lowell  R.  R.  Co.,  10  Cush.  385;  Ed-  'Reading  R.  R.   Co.   v.  Boyer,  18 

mands  v.  City  of  Boston,  108  Mass.  Penn.  St.  497. 

535.  °  Mason  «.  The  Kennebec  &  Portland 

''Ross  V.  E.  &  S.  R.  R.  Co.,  supra;  E.  R.  Co.,  31  Maine,  215,  1  Am.  E. 
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accoiint  of  it,  nor  for  the  damages  or  compensation  wliicli  the 
owner  of  the  property  is  entitled  to."  In  such  cases,  the  damages 
or  compensation  are  to  be  sought  in  such  manner,  and  by  such 
remedy,  as  is  provided  and  pointed  out  by  the  statute.  The 
,  statutory  remedy  is  exclusive." 

But  if  the  company  exceed  their  powers,  and  commit  acts  not 
authorized  by  their  charter,  or  by  the  law  under  which  they  .act, 
their  acts,  in  respect  to  such  excess,  become  tortious,  and  they 
are  liable  in  an  ordinary  action  therefor."     And  so  if  the  injuri- 


W.  Cases,  162;  Gowen  v.  Penbbscot 
R.  R.  Co.,  44  Maine,  140;  Boothby  v. 
Androscoggin  &  Kennebec  R.  R.  Co., 
51  Maine,  318;  Hollister  u.  The  Union 
Company,  9  Conn.  436;  Woods  v.  The 
Nashua  Man.  Co.,  4  N.  H.  527;  Hen- 
niker  v.  Contoocook  Valley  R.  R.  Co., 
29  N.  H.  146;  Aldrich  v.  Cheshire  R. 
R.  Co.,  1  Foster  (21  N.  H.),  359, 1  Am. 
R.W.  Cases,  206;  Vermont  Central 
R.  R.  Co.  V.  Baxter,  22  Vt.  365; 
Dodge  V.  The  County.  Comrs.  of 
Essex,  3  Met.  380;  Hueston  v.  Eaton 
&  Hamilton  R.  R.  Co.,  4  Ohio  St. 
685;  Little  Miami  R.  R.  Co.  v. 
Whitacre  and  others,  8  Ohio  St.  591; 
Cleveland  &  Pittsburgh  R.  B.  Co.  v. 
Stackhouse,  10  Ohio  St.  568;  Lafayette 
&  Indianapolis  R.  R.  Co.  v.  Smith,  6 
Ind.  249;  Colcough  v.  Nashville  & 
Northwestern  R.  R.  Co.,  2  Head 
(Tenn.),  171;  Baker  v.  Hannibal  &  St. 
Joseph  R.  R.  Co.,  36  Mo.  543. 

'  Mason  v.  The  Kennebec  &  Portland 
R.  R.  Co.,  31  Maine,  215,  1  Am.  R. 
W.  Cases,  162;  Hollister  i.  The  Union 
Company,  9  Conn.  486;  Aldrich  v. 
The  Cheshire  R.  R.  Co.,  1  Foster  (21  N, 
H.),  359;  Cumberland  Valley  R.  R.  Co. 
V.  McLanahan,  59  Penn.  St.  23;  Davis 
a.  La  Crosse  &  Mil.  R.  R.  Co.,  12  Wis. 
16;  Pettibone  v.  La  Crosse  &  Mil.  R. 
R.  Co.,  14  Wis.  443;  Ford  v.  Chi.  & 
N.  W.  R.  R.  Co.,  14  Wis.  609;  Cairo 
&  Fulton  R.  R.  Co.  v.  Turner,  31 
Ark.  494. 

'Mason  v.  The  Kennebec  &  Portland 


R.  R.  Co.,  31  Maine,  215,  1  Am.  R. 
W.  Cases,  162;  Boothby  v.  Androscog- 
gin &  Kennebec  R.  R.  Co.,  51  Maine, 
318;  Aldrich  i;.  The  Cheshire  R.  R. 
Co.,  1  Poster  (21  N.  H.),  359;  Perley  v. 
Boston,  C,  &  M.  R.  R.  Co.,  57  N.  H. 
212;  Stevens  v.  The  Middlesex  CanaJ, 
12  Mass.  466;  Steele  v.  The  Western 
Inland  Co.,  2  John.  288;  Vermont  Cen- 
tral R.  R.  Co.  V.  Baxter,  22  Vt.  365; 
Cumberland  Valley  R.  R.  Co.  v.  Mc- 
Lanahan, 59  Penn.  St.  23:  McCormaok 
V.  The  Terre  Haute  &  Richmond  R.  R. 
Co.,  9  Ind.  (Tanner),  283;  Indiana  Cent. 
Ry.  Co.  V.  Oakes,  20  Ind.  9;  Davis  v. 
La  Crosse  &  Mil.  R.  R.  Co.,  12  Wis. 
16;  Pettibone  v.  La  Crosse  &  Mil.  R. 
R.  Co.,  14  Wis.  443;  Ford  v.  Chi.  & 
N.  W.  R.  R.  Co.,  14  Wis.  609;  Mcln- 
tire  V.  The  Western  North  Carolina 
R.  R.  Co.,  67  N.  Car.  278;  S.  C.  3 
Am.  R.  W.  Reps.  99;  Cairo  &  Fulton 
R.  R.  Co.  V.  Turner,  31  Ark.  494;  Great 
Laxey  Mining  Co.  v.  Clague,  Law  Rep. 
4  App.  Cas.  115;  Little  v.  Dublin  & 
D.  Ry.  Co.,  7  Irish  Com.  Law,  82; 
Vaughan  u.  Taff  Vale  Ry.  Co.,  5  H. 
&  N.  679;  S.  C.  3  Id.  743;  Ham- 
mersmith &  City  Ry.  Co.  v.  Brand,  Law 
Rep.  4  H.  L.  171;  S.  C.  Law  Rep.  1 
Q.  B.  180,  and  2  Id.  223. 

'  Dodge  and  another  v.  County 
Comra.  of  Essex  County,  3  Met.  380; 
Mason  v.  The  Kennebec  &  Portland  R.- 
R.  Co.,  31  Maine,  215,  1  Am.  R.  W. 
Cases,  162,  165;  Vermont  Central  R. 
R.  Co.  V.  Baxter,  22  Vt.  365;  Perley  ». 
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ous  act  be  done  under  a  law  that  is  invalid  for  unconstitutionial- 
ity,  then  the  law  affords  no  license  to  commit  the  injurious  act, 
and  in  such  case  the  company  are  trespassers,  and  are  liable  to 
an  action  as  at  common  law  for  the  injury,  whether  the  acts  be 
committed  in  conformity  to  the  supposed  law  or  not."  But  in 
Texas,  the  company  being  by  law  allowed  to  enter  upon  land 
and  take  the  same  for  their  right  of  way  under  the  right  of 
eminent  domain,  is  not  a  trespasser  in  so  doing."  But  it  will  be 
enjoined  from  appropriating  and  using  the  same  after  location, 
if  compensation  be  not  made  by  it  to  the  land  holder.'  Com- 
pensation there  is  held  to  be  the  actual  value  of  what  is  taken, 
and  the  direct  damage  resulting  to  the  remainder  of  the  tract 
from  which  the  land  is  taken.  Nothing  is  allowed  either  way  ibr 
advantages  or  disadvantages  of  the  road.* 

In  Nebraska,  if  the  assessment  money  be  not  paid,  the  land 
holder  may  enjoin  the  company,  or  sue  for  the  amount  assessed 
by  ordinary  action  of  assumpsit,  or  treat  the  company,  for  dere- 
liction in  regard  to  payment,  as  a  trespasser  ah  initio,  and  bring 
trespass.'  The  injunction  will  not  be  denied  to  the  land  holder 
on  the  ground  of  the  company  having  appealed  from  the  assess- 
ment." Nor  is  the  award  invalidated  by  allowing  the  land  holder 
to  remove  from  the  land  taken  a  house  situated  thereon,  when 
compensation  for  it  is  not  included  in  the  assessment.' 

That  such  taking  of  property  is  atakin^for  public  use,  is  held, 
in  Texas,  to  be  too  well  settled  to  be  any  longer  questionable." 

Compensation  can  only  be  made  in  cash;  and  it  is  there  held 
that  the  right  of  trial  by  jury  does  not  have  reference  to  a  pro- 
ceeding to  ascertain  the  value  and  compensation  to  be  made  for 
property  taken  for  public  use.' 

B.,  C.  &M.  E.  R.  Co.,   supra;  Gear  '■Ibid;    Paiis  v.  Mason,   37    Tex. 

K.  C,  C.  &  D.  R.  R.  Co.,  39  la.  23;  S.  447. 

C.  43  la.  83;  Brand®.  Hammersmith  'Omaha  &  N.   W.  R. 'R.   Co.   v. 

&  City  Ry.  Co.,  Law  Rep.  2  Q.  B.  223;  Menk,  4  Neb.  21. 

S.  C.  Law  Rep.  4  H.  L.  171;  Law-  «  Ray  ».  Atchison  &  Nebraska  R.  R. 

rence  v.  Great  Northern  Ry.  Co.,  16  Q.  Co.,  4  Neb.  439. 

B.   643;   Broadbent  v.  Imperial  Gas  ''Omaha    &  N.  W.   R.   R.  Co.  v. 

Co.,  7  De  Gex,  M.  &  G.  436.  Menk,  4  Neb.  21. 

'  Thompson  v.  Androscoggin  R.  I.  '  Buffalo  Bayou,   Brazos  &  Col     R 

Co.,  54  N.  H.  545;  S.  C.  58  Id.   108.  R.  Co.  v.  Ferris,  26  Tex.  588. 

^BuffaloBayou,  Brazos  &  Col.  R.R.  'Buffalo  Bayou,  Brazos  &  Col.  R. 

Co.  V.  Ferris,  26  Tex.  588.  R.  Co.  v.  Ferris,  26  Tex.  588. 


Ihid. 
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But  notwithstanding  such  tortious  possession,  and  even  the 
inception  of,  or  recovery  in,  an  action  of  ejectment,  either  party 
may  proceed  to  assess  the  damages  as  compensation  for  the 
right  of  way,  by  proceedings  under  the  statute;  but  neither  such 
assessment  proceedings,  nor  payment  of  the  sum  assessed  as 
compensation  for  the  right  of  way,  will  deprive  the  land  owner  of 
his  right  of  action  for  the  previous  trespass,  which  having  be- 
ome  a  vested  right,  can  not  be  cut  off  or  divested  by  an  after 
act  of  the  company,  in  doing  what  it  should  have  done  in  the 
iirst  place.' 

When  the  statute  allows  the  company  to  take  materials  for 
construction  from  the  lands  contiguous  to  the  line  of  the  road, 
J  and  to  enter  on  and  occupy  lands  temporarily  for  that  purpose, 
and  provides  that  the  damages  and  compensation  to  be  paid 
therefor  shall  be  assessed  by  the  assessing  commissioners,  it  is 
holden  that  the  proper  time  for  calling  on  the  commissioners  to 
assess  is  after  the  act  of  taking  is  consummated,  so  that  the 
amount  of  material  taken,  and  injury  inflicted,  may  be  ascer- 
tained." It  is,  moreover,  holden  that  in  such  cases  the  company 
is  liable  although  the  materials  taken,  and  act  complained  of, 
are  taken  and  done  by  the  contractor,  and  not  directly  by  the 
company;  for  such  contractor  represents  the  company  to  whom 
the  right  to  take  is  conferred."  In  the  case  here  cited  from  22 
Vermont,  Justice  Redfield  holds  the  following  language  on  the 
subject  of  the  company's  liability  where  the  act  of  taking  is  done 
by  the  contractor:  "  Whether  the  corporation  construct  their 
road  themselves,  or  by  contract  with  others,  is  unimportant.  ' 
This  is  a  power  which  must  go  with  the  contract;  which  is  indis- 
pensable to  the  building  of  the  road;  which  must  be  understood 
to  go  with  the  contract;  which  is  in  fact  never  exercised  by  the 
board  of  directors  of  the  company,  but  always  by  the  builders, 
under  the  supervision  of  the  engineers,  and  which  must  of  course 
be  exercised  only  within  reasonable  limits  and  in  a  proper  man- 

"McClinton  v.  Pitta.,  Ft.  "Wayne  &  68  Ind.  137. 

Chi.  Ry.  Co.,  66  Penn.  St.  404;  Selma,  ^  Vermont  Central  R.  R.  Co  v.  Bax- 

Rome  &  Dalton  R.   R.  Co.  v.  Keith,  ter,  22  Vt.  365. 

53  Ga.  178.    A  judgment  recovered  for  '  Vermont  Central  R.  R.  Co.  v.  Bax- 

such  prior  entry  is  not  to  be  deducted  ter,  22  Vt.  365;    S.  C.  1  Am.  R.  W. 

from  the  condemnation  money :  Lafay-  Cases,  240,  247. 
ette,  M.  &  B.  R.  R.  Co.  v.  Murdock, 
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ner."  The  words  of  the  statute  are,  in  Vermont:  "  ly  engineers, 
agents  or  workmen." ' 

Although  the  remedy  provided  by  assessment  under  the 
statute  is  open  to  a  land  holder  whose  land  is  taken  by  a  rail- 
road company  for  right  of  way,  and  is  the  exclusive  one  to  be 
pursued  in  view  of  obtaining  damages  or  compensation  for  the 
property  the  company  has.  thus  appropriated  to  its  use,  when  it 
has  done  so  without  compensating  such  owner,  and  without  it- 
self causing  an  assessment  to  be  made,  and  payment  to  the 
sheriif,  as  provided  by  the  act  of  assembly,  yet  it  is  not  so  far 
exclusive  of  all  remedies  as  to  preclude  the  owner  of  the  land 
thus  invaded  from  maintaining  an  action  of  ejectment,  or  to 
take  away  his  right  to  recover  possession  of  his  property,  when 
no  payment  or  tender  of  payment  has  been  made  by  it." 

6.  Either  party  may  invoke  the  assessment. — Under  the  Stat- 
ute of  Iowa,  either  the  railroad  company  or  the  land  holder  may 
invoke  the  assessment.  If  the  company  do  not  take  steps  to  as- 
sess the  damages,  the  land  holder  may  proceed  to  have  it  done.' 
Such,  too,  is  the  law  in  very  many  of  the  states. 

When  the  right  thus  to  seek  redress  is  commoii  to  both  par- 
ties, then  the  remedy  thus  afforded  is  exclusive,  and  an  action 
will  not  lie  against  the  corporation  by  the  land  holder  for  the 
taking  of  the  right  of  way,  or  for  compensation  therefor.* 

7.  Manner  of  assessing. — ^The  manner  of  assessing  being,  as 

'  Vennont  Central  R.  R.  Co.».Bax-  R.  R.   Co.,  27  Vt.  39;    McClinton  v 

ter,  22Vt.  365,  1  Am    R.  W.  Cases,  The  Pittsburg,  Fort  Wayne  &  Chicago 

247.   And  see  Macon  &  Angr.  R.  R.  Co.  R.  R.  Co.,    66    Penn.   St.  404;  Doe, 

V.  Mayes,  49  Ga.  360;  Veazie  v.  Pe-  dem.   of  Hutchinson,   v.  Manchester, 

nobscot  R.  R.  Co.,  49  Me.  119;   Hous-  Bury  &  Rosendale  Railway,  14  M.  & 

ton  &  Great  Northern  R.  R.  Co.  v.  W.  687. 

Meador,  50 Tex.  77;  Cunningham  v.  'Code,  Chap.  4,  page  227.  Other- 
International  R.  R.  Co.,  51  Tex.  503;  wise  in  Wisconsin:  Sherman  v.  Mil- 
Hilliard  v.  Richardson,  3  Gray,  362;  waukee,  Lake  Shore  &  Western  R.  R. 
Leshert).  Wabash  Nav.  Co.,  14111.85;  Co.,  40  Wis.  645,  13  Am.  Ry.  Rep. 
Hinde  v.  Same,  15  111.72;  Chicago,  459;  and  in  Minnesota:  Northern  Pa- 
St.  P.'  &  F.  R.  R.  Co.  V.  McCarthy,  20  ciflc  R.  R.  Co.  v.  Bamesville  &  Moor- 
Ill.  385;  Chicago  &  Rock  Island  R.  R.  head  R.  R.  Co.,  1  Am.  and  Eng.  R.  R. 
Co.  V.  Whipple,  22  111.  105;  West  v.  Cas.  8  (U.  S.  Cir.  Ct.,  Dist.  Minn., 
St.  Louis,  Vandalia  &  Terre  Haute  R.  1880.). 

R.  Co.,  63  111.  545;  Cairo  &  St.  Louis  *  Mason  v.  The  Kennebec  &  Portland 

R.  R.  Co.  V.  Woosley,  85  111.  370.  R.  R.  Co.,  31  Maine,  215;   and  ante, 

» Daniels  v.  Chi.  &  N.W.  R.  R.  Co.,  No.  5,  of  this  chapter. 
35  Iowa,  129;  Stacey  v.  Vermont  Cent. 
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13  the  proceeding  of  assessment  itself,  a  creature  of  the  statute, 
the  proceeding  must  conform  strictly  to  the  statute  of  the  state 
wherein  it  is  being  had;  for  without  strict  and  substantial  con- 
formity nothing  will  pass  thereby."  There  are  certain  general 
principles,  however,  that  may  be  said  to  underlie  the  proceeding 
wherever  it  may  take  place. 

The  application  to  assess  must  not  only  identity  the  parties  in 
interest,  but  must  substantially  describe  and  identify  the  prop- 
erty and  character  of  interest  sought  to  be  obtained.' 

The  assessing  commissioners  must  be  disinterested  and  fair 
men.  Hence  stockholders  in  a  railroad  corporation  are  incom- 
petent as  jurors  or  commissioners,  to  assess  compensation  for 
lands  taken  by  the  same  corporation  for  right  of  way  or  other 
railroad  purposes.'  A  finding  by  commissioners  or  jurors,  one 
or  more  of  whom  are  stockholders  in  the  company,  is  void.*     It 


'Ohio  &  Penn. R.  R.  Co. ».Wallace, 
14  Perin.  St.  245;  Darlington  v.  U.  S., 
82  Penn.  St.  382;  Bohlman  v.  Green 
Bay  &  Minn.  Ry.  Co.,  40  Wis.  157, 
13  Am.  Ryv  Rep.  421;  Matter  of 
City  of  Buffalo,  78  N.  Y.  362; 
Anderson,  L.  &  St.  L.  R.  R.  Co.  v. 
Kemodle,  54  Ind.  314;  Blaisdell  e. 
Winthrop,  118  Mass.  138;  Wilson  v. 
City  of  Lynn,  119  Mass.  174;  Derby  ». 
Pramingham  &  L.  R.  R.  Co.,  Id.  516; 
Wamesit  Power  Co.  v.  Allen,  120 
Mass.  352;  Lund  v.  City  of  New  Bed- 
ford, 121  Mass.  286;  Penny  ».  Pindell, 
and  Pindell  v.  Gormly,  7  Bush,  571. 
And  where  proceedings  are  com- 
menced under  a  statute  it  must  be 
followed  throughout,  and  there  can 
not  be  a  change  to  another:  Peoria, 
Pekin  &  Jacksonville  R.  R.  Co,  v. 
Laurie,  63  ill.  264,  7  Am.  Ry.  Rep. 
214;  Peoria,  Pekin  &  Jacksonville  R. 
R.  Co.  V.  Black,  58  Ul.  33,  10  Am. 
Ry.  Rep.  399. 

"  Reitenbaugh  v.  The  Chester  Valley 
R.  R.  Co.,  21  Penn.  St.  100;  Zack  v. 
Penn.  R.  R.  Co.,  25  Penn.  St.  394; 
Penn.  R.  R.  Co.  e.  Porter,  29  Penn. 
St.  165;  Penn.  R.  R.  Co.  v.  Brunei, 
55  Penn.  St.  318;  Vail  ».  Morris  & 
Essex  R.  R.  Co.,  1  Zabr.  (N.  J.),  189; 


State  V.  Armell,  8  Kansas,  288;  Hazen 
V.  Boston  &  Maine  R.  R.  Co..  2  Gray, 
574;  Penny  e<  al.  v.  Pindell  et  al.,  and 
Pindell  et  al.  v.  Gormly  and  wife,  7 
Bush,  571;  Hill  &  Aldrich  v.  The 
Mohawk  &  Hudson  R.  R.  Co.,  7  N. 
Y.  (3  Sel.),  152;  Matter  of  New  York 
Cent.  &  Hudson  River  R.  R.  Co.  v. 
Ran,  70  N.  Y.  191;  Prather  v.  Jeffer- 
sonville,  Madison  &  Ind.  R.  R.  Co., 
52  Ind.  16;  Anderson,  L.  &  St.  L.  R. 
R.  Co.  V.  Kemodle,  54  Ind.  314. 

'The  Peninsular  R.  W.  Co.  v.  How- 
ard and  others,  20  Mich.  (2  Clarke),  18; 
Ames  V.  Lake  Superior  &  Miss.  R.  R. 
Co.,  21  Minn.  241. 

"The  Peninsular  R.  W.  Co.  v.  How- 
ard and  others,  20  Mich.  (2  Clarke),  18. 
And  it  does  not  matter  that  there  be 
still  a  majority  of  competent  ones  be- 
sides the  interested  juror  or  commis- 
sioner— still  all  is  void.  And  the  objec- 
tion is  equally  good  on  an  appeal.  lb. 
26.  And  if  one  or  more  justices 
are  interested,  even  judicial  proceed- 
ings are  void:  The  Queen  v.  The 
Justices  of  Hertfordshire,  6  Q.  B. 
753;  The  Queen  v.  Justices  of  Suf- 
folk, 18  Q.  B.  416;  The  Queen  ». 
Justices  of  London,  18  Q.  B.  421; 
Cooley  on  Const.  Limitations,  410,  413. 
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is  incumbent  upon  the  railroad  company,  in  causing  the  assess- 
ment to  be  made,  to  see  to  it  that  none  but  competent  persons 
are  allowed  to  act  as  jurors  or  commissioners/  But  that  some 
of  the  assessing  commissioners  who  assess  the  damages  for 
land  taken  for  right  of  way  by  a  railroad  corporation  were, 
at  the  time  of  making  the  assessment,  stockholders  in  the 
company,  is  held  in  Wisconsin  to  be  no  ground  for  setting 
the  assessment  aside,  when  tlie  objection  comes  only  from  the  rail- 
road company.  It  cannot  complain  of  an  interest  or  influence, 
clearly,  if  of  any  weight  at  all,  in  its  own  favor." 

The  same  degree  of  certainty  in  the  diagram  of  lands  already 
taken  and  occupied  by  the  company  with  its  road,  will  not  be 
required  that  might  be  necessary  before  the  taking,  to  enable 
the  commissioners  to  identify  tlie  land  to  be  assessed ;  if  sufficient 
to  identify  the  land,  the  assessment  will  not  be  set  aside.' 

The  finding  must  be  unanimous,  and  requires  the  signature  of 
all  the  commissioners  or  jury.*  Hence,  where  one  is  interested,  it 
will  be,  as  we  have  seen,  invalid.' 

The  property  sought  to  be  taken  must  be  described  with  cer- 
tainty sufficient  to  identify  it,  and  all  the  prerequisites  to  the 
right  to  take  it  must  be  stated  in  the  application,  as  also  the 
particular  purpose  for  which  it  is  required;"  and  although  the 
application  may  embody  different  parcels  of  different  owners,  yet 
the  assessment  and  finding  must  be  separate  as  to  each.' 

'  The  Peninsular  R.  W.  Co.  v.  How-  '  Chicago  &  Mich.  Lake  Shore  R.  R. 

ard  and  others,  supra.  Co.  v.  Sanford  and  others,  23  Mich.  (1 

=  Strang  and  another  v.  Beloit  &  Post),  418.  But  where  there  are  several 

Madison  R.  R.  Co.,  16  Wis.  635.  pieces  of  property  of  the  same  owner 

^  Strang  and  another  v.  The  Beloit  taken,  an    objection    that    the  jury 

&  Madison  R.  R.  Co.,  16  Wis.  635.  awarded  a  sum  in  gross,  instead  of 

*  Chicago  &  Mich.  Lake  Shore  R.  R.  separate  compensation  for  each  parcel, 

Co.  V.  Sanford  and  others,  23  Mich.  is  not  available  if  not  taken  to  the 

(1  Post),  418;  Lamb  V.  Lane,  4  Ohio  award  when  made:    Lake  Superior  & 

St-  167.  Mississippi    R.  R.   Co.   ».   Greve,  17 

'Peninsular  Ry.  Co.  ».  Howard  and  Minn.  322, 4  Am.  Ry.  Rep.  173.    And 

others,  20  Mich.  (2  Clarke),  18.  where  the  several  tracts  are  treated  as 

» Chicago  &  Mich.  Lake  Shore  R.  R.  one  on  the  trial,  it  is  too  late  to  object 

Co.  V.  Sanford  and  others,  23  Mich.  (1  for  the  first  time  on  appeal:    Kanka- 

Post),  418;  Mansfield,  Coldwater  &  kee  &  Illinois  River  R.  R.  Co.  «>.  Ches- 

Lake  MichiganR.  R.  Co.  ■».  Clark,  23  ter,  62111.  235,  6  Am.  Ry.  Rep.  481. 

Mich.  (1  Post),  519;  New  York  Cent.  And  as  to  town  lots  used  and  occupied 

&  H.  R.  R.  R.  Co.  V.  Rau,  70  N.  Y.  as  an  entirety,  the  rule  of  the  text  is 

191,  18  Am.  Ry.  Rep,  395.  different:     Sherwood  v.  St.  Paul  & 
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Tlie  application  must  allege,  and  the  jury  or  commissioners 
must  find,  that  tiie  laud  sought  to  be  obtained,  or  the  right  of 
way,  as  the  case  may  be,  under  the  statute  of  Michigan,  is  neces- 
sary for  public  use,  and  a  iinding  it  to  be  necessary  for  the  pur- 
poses of  the  company,  or  for  constructing  and  operating  the 
road,  is  not  sufiBcient.' 

If  the  interest  sought  to  be  taken  is  a  joint  one,  or  is  treated 
as  such,  and  the  supposed  joint  owners  unite  in  so  treating  it,  the 
finding  must  be  as  a  whole,  and  can  not  be  objected  to  as  such." 

In  assessing  damages  for  a  right  of  way,  the  line  staked  out  on 
the  ground,  and  shown  to  the  jury,  and  by  them. assessed  as  the 
true  line,  will  be  treated  as  the  true  one,  where  several  lines  had 
been  ran,  and  a  different  one  from  the  one  so  assessed  is  de- 
scribed in  the  petition  or  application  of  the  company.'  The 
diiference  appearing  to  have  originated  in  mistake,  it  is,  in  the 
courts  of  Pennsylvania,  a  fit  subject  of  amendment,  by  reforming 
the  description  in  the  petition  so  as  to  conform  to  the  true  line; 
and  this  too,  if  need  be,  in  the  Supreme  Court,  or  it  will  in  said 
court  be  treated  as  amended.* 

InPennsylvania  the  petition  must  so  identify  and  describe  the 
land  which  is  taken,  that  the  same  may  be  known  and  found  with 
reasonable  certainty,  and  in  default  of  such  identity,  the  proceed- 
ings will  be  set  aside  or  reversed.'  And  where  by  statute  an  effort 
to  agree  is  required  as  a  precedent  act,  the  proceedings  should  also 
show  the  inability  of  the  company  and  land  owner  to  agree  on 
the  amount  of  damages,  or  else  should  show  (if  such  be  the 
fact)  in  lieu  thereof,  that  the  land  owner  is  a  non-resident,  or  is 
absent  from  the  state;  but  in  this  respect  an  amendment  may 
be  made  at  any  time  before  the  actual  view  is  taken." 

Chicago  Ry.  Co.,  21  Minn.  122,  11  Mich.  (6  Post),  459;  Mich.  Air  Line 

Am.  Ry.  Rep.  364.    Such  an  objection  Ry.  Co.  «.  Barnes,  44  Mich.  222;  S. 

is  too  late  after  verdict:    Knauft  ».  St.  -  C.  6  N.  W.  Repr.  651;  Kankakee  & 

Paul,  Stillwater  &  Taylor's  Palls  R.  111.  River  R.  R.  Go.  v.  Chester,  62  111. 

R.  Co.,  22  Minn.  173, 19  Am.  Ry.  Rep.  235,  6  Am.  Ry.  Rep.  481. 

307.  'Boyd  v.  Negley,  53  Penn.  St.  387. 

1  Grand  Rapids,    Newago  &  Lake  ^Boyd  v.  Negley,  53  Penn.  St.  387. 

Shore  R.R.  Co.  ».  Van  Driele,  24  Mich.  ^  Pennsylvania  R.   R.  Co.  ».  Porter 

{2  Post),  409;   East  Saginaw  &  St.  &  Porter,  29  Penn.  St.  (5  Casey),  165; 

Clair    R.    R.  Co.  v.    Benham   and  O'Hara  v.  the  Pennsylvania  R.  R.  Co., 

another,  28  Mich.  (6  Post),  459.  25  Penn.  St.  (1  Casey),  445. 

^  The  East  Saginaw  &  St.  Clair  R.  *  Reitenbaugh  v.  Chester  Valley  R. 

R.  Co.  V.  Benham  and  another,  28  R.  Co.,  21  Penn.  St.  100;  Pennsylvania 
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But  where,  as  in  some  of  tlie  states,  the  law  requires  the  railroad 
company  taking  the  right  of  way  to  execute  to  the  land  holder  a 
bond,  in  case  the  company  and  he  do  not  agree  as  to  the  compensa^ 
tion  to  be  made  for  that  which  is  taken,  conditioned  to  pay  all 
damages  caused  by  the  location  of  the  road  and  appropriation  of 
the  premises,  it  is  held  that  while  such  bond  covers  the  damages 
caused  by  the  construction  and  location  of  the  road,'  its  acceptance 
and  approval  by  the  proper  court  amounts  to  an  adjudication  and 
finding  that  the  parties  could  not  themselves  agree  upon  the 
damages,  as  also  that  the  prior  steps  required  by  law  to  render 
the  giving  of  the  same  legal,  had  been  regularly  taken/ 

The  petition  should  disclose  the  names  of  the  owners  of  the 
land,  the  inability  to  agree  (or  that  the  party  is  absent,  or  in- 
competent to  contract),  with  a  description  of  the  land  sought  to 
be  obtained;' and  should  be  sworn  to  by  some  person  having 
knowledge  of  the  facts  stated  therein.' 

When  the  viewers  and  the  time  of  viewing  the  premises  are  ap- 
pointed, the  owner  is  then  entitled  to  notice  thereof,  and  the 
better  practice  would  seem  to  be  to  give  such  owner  notice  of 
the  time  of  application  for  the  appointment  of  viewers.* 

If  no  draft  or  plat  of  the  land  be  annexed  to  the  petition,  then, 
at  least,  the  description  should  set  out  the  length,  breadth,  and  lo- 
cality of  the  land,  and  the  curvature  or  angles  of  the  lines,  with 
their  courses  and  distances,  and  the  boundaries  of  the  land,  so 
that  the  same  may  be  found  and  identified  with  certainty  in 
the  future;  and  it  devolves  upon  the  railroad  company,  upon  re- 
quest of  the  land  owner,  if  the  proceeding  is  set  on  foot  by  him, 

R.   5..  Co.   V.  Porter,  29  Penn.  St.  (-5  in  the  answer,  or  at  the  trial,  it  need 

Casey),  165;  Darlington  v.   IT.  S.,  82  not  be  proved:  Matter  of  Boston,  H.  T. 

Penn.  St.  382;  Vail  v.   Morris  &  Bs-  &  W.  Ry.  Co.,  79  N.  Y.  64. 

sex  R.  R.  Co.,   1  Zabr.  189;  Dough-  'Wadhamsc.Lackawanna&Blooms- 

ty   V.    Somerrille    &    Easton  R.   R.  burg  R.  R.  Co.,  42  Penn.  St.  303:  Neal 

Co.,  1  Zabr.  442;  Costei  etal.  v.  New  v.  Pittsburgh  &  ConnellsyiUe  R.  R. 

Jersey  R.  R.  &  Trans.  Co.,  3Zabr.  227j  Co.,  2  Grant's  Cases,  137. 

Marsh's  Case,  71  N.  Y.  315;  Matter  of         ^^adhamse.  Lackawanna  &  Blooins- 

Lockport  &  Buffalo  R.  R.  Co.,  77  N.  Y.  burg  R.  R.  Co.,  42  Penn.  St.  303;  Burt 

557;    Powers  v.  Hazeltnn   &   L.  Ry.  v.  Brigham,  117  Mms.  307. 

Co.,  33  Ohio  St.  429;  Kansas  City,  St.  » Reitenbaugh  w.  Chester  "Valley  R. 

Jos.  &  Council  Bluffs   R.    R.  Co.  v.  R.  Co.,  21  Penn.  St.  (9  Harris),  100. 

Campbell,  62  Mo.  685;  Rogers  v.  City         *Reitenbaugh  v.  Chester  Valley  R. 

of  St.  Charles,  3  Mo.  App.  41.    But  if  R.  Co.,  21  Penn.  St.  (9  Harris),  100. 

averred  in  the  petition,  and  not  denied 
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to  fnrnkh  him  with  such  proper  description  of  the  premises 
taken.' 

It  has  been  held,  in  the  same  state,  that  under  the  statute 
the  quality  and  value  of  the  land  taken  should  be  stated  in 
the  report  of  the  assessors,  and  that  for  omission  thereof,  judg- 
ment of  affirmance  of  the  report,  if  made,  will  be  reversed  upon 
error." 

The  requirements  of  the  statute  under  which  the  proceeding 
is  had,  must  be  substantially  conformed  to,  else  the  finding  will 
be  reversed  upon  error.' 

If  objection  be  made  to  the  quantity  of  the  land  holder's  in- 
terest in  the  premises  taken,  it  must  be  made  in  the  original 
proceeding,  or  on  trial  of  the  appeal,  if  one  be  taken,  and  not  by 
certiorari  or  writ  of  error.* 

But  by  more  recent  rulings  in  Pennsylvania,  if  the  proceed- 
ings so  describe  the  ground  taken,  by  adjoiners  and  boundaries, 
with  an  accurate  map,  or  by  other  means  of  identity  sufficient  to 
enable  the  same  to  be  identified,  and  the  quantity  to  be  arrived 
at  by  calculation,  as  where  the  length,  breadth,  courses  and  dis- 
tances are  given,  the  description  will  be  sufficient  to  sustain  an 
assessment,  although  the  contents  as  to  quantity  be  not  stated.' 
Eut  where  the  statute  requires  the  quality  of  the  land  to  be  re- 
ported by  the  assessors,  a  report  thereof  is  an  essential  element 
of  legality,  and  must  not  be  omitted.' 

■Pennsylvania  R.  R.  Co.  v.  Porter  <fe  ginia  &  Truckee  R.   R.  Co.  v.  Lynch, 

Porter,  29  Penn.  St.  (5  Casey),  165,169.  13  Nev.  92;  Chamberlain's  Case,  L.  R. 

''Zack®.  Pennsylvania  R.  R.  Co.,  25  14  Ch.  Div.  823.  Parol  evidence  may  be 

Penn.  St.  (1  Casey),  394.  received  to  show  that  land  is  held  in 

'  Ohio  &  Penn.  R.  R.  Co.  v.   Wal-  tnist,  though   the  deed  is    absolute: 

lace,  14  Penn.  St.  (2  Harris),  245.  Sherwood  v.  St.  P.  &  C.  Ry.  Co.,  su- 

< Church  V.  N.  Cent.  Ry.    Co.,    45  pra. 

Penn.  St.  339.    And  where  nothing  is  '  Penn.    R.  R.    Co.   «.    Bruner,  55 

shown  to  the  contrary,  actual  and  ex-  Penn.  St.  318;  Penn.  R.  R.  Co.  v.  Por- 

clusive  possession  for    ten  years  (in  ter,  5  Casey  (29  Penn.  St.),  165;  Zack 

Kansas),  under  claim  of  title,  is  suffi-  v.  Penn.  R.  R.  Co.,  25  Penn.  St.  894. 

cient  evidence  of  ownership:  Missouri  But  in  the  same  state,  it  is  holden 

River,  Fort  Scott  &  Gulf  R.  R.  Co.  v.  not  to  be  a  sufficient  description  if  the 

Owen,   8  Kans.  409,  5  Am.  Ry.  Rep.  courses    and  distances  be  not  given: 

119.    Actual  possession  is   sufficient:  G'Harat).  Penn.  R.  R.  Co.,  25  Penn. 

Sherwood  v.  St.  Paul  &  Chicago  Ry.  St.  445. 

Co.,  21  Minn.  127,  11  Am.  Ry.  Rep.  «Penn.  R.    R.  Co.   v.    Bruner,  55 

370 ;     Chandler    v.     Jamaica    Pond  Penn.  St.  318. 
Aqueduct   Co.,  125  Mass.  544;   Vir- 
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The  ruling  in  Pennsylvania  is,  that  when  the  assessment  of 
damages  for  right  of  way  is  reported  to  and  confirmed  by  the 
conrt,  the  land  owner  is  entitled  to  a  judgment  for  the  amount 
assessed,  and  to  execution  thereon.'  The  assessment,  in  the  case 
first  above  cited,  having  been  made  in  proceedings  instituted 
by  the  railroad  company  itself,  representing  that  it  had  located 
its  road  through  the  land,  and  that  the  owner  thereof  and  the 
company  could  not  agree  as  to  damages  or  compensation,  the 
company,  after  assessment  and  confirmation,  were  not  allowed 
to  object  to  absolute  liability,  that  it  had  not  taken,  or  signified 
its  intention  to  take,  possession  of  the  ground,  or  finally  adopted 
the  route  assessed  through  said  land.  A  company  may  not 
experiment  in  that  way  under  the  ruling  in  Pennsylvania.' 

Under  the  statute  of  Pennsylvania  of  March  27,  1848,  for 
assessing  damages  for  a  right  of  way,  the  viewers  may  hear  the 
testimony  of  witnesses  as  to  the  damages,  although  the  language 
of  the  statute  requires  them  to  view  the  premises.  This  one 
method  of  obtaining  information  by  a  view  does  not  exclude  the 
other  and  ordinary  one  of  hearing  evidence.'  But  in  reviewing 
the  proceedings  on  error,  such  evidence  will  be  disregarded  by 
the  court.*  It  is]only  on  trial  de  novo,  upon  appeals,  that  the  evi- 
dence can  be  looked  into. 

The  provision  of  the  said  statute  giving  costs  to  the  party  ob- 
taining an  allowance  of  damages,  is  construed  in  a  comprehen- 
sive sense,  and  under  such  construction  includes  not  only  costs 
in  the  ordinary  acceptation  of  the  word,  as  officers'  fees,  but  also 
the  parties'  charges  for  witnesses.'  The  4th  section  of  the  act  pro- 
vides for  judgment  and  execution  upon  confirmation  of  the 
commissioners'  report  by  the  court,  and  such  judgment,  under 
the  practice  in  that  state,  is  to  be  not  only  for  the  amount  of 
damages  awarded,  but  also  for  costs,  which  latter  includes  all 
costs  necessarily  incurred  in  the  proceeding — as  well  the  fees 
and  mileage  of  witnesses,  as  those  of  the  officers  and  assessors.' 

•  Neal  V.  Pittsburgh  &  Connellaville      22  Penn.  St.  (10  Harris),  856. 

R.  R.  Co.,  31  Penn.  St.  (7  Casey),  1«;  <Ohio  &  Pennsylvania  R.  R.  Co.  ». 
S.  C.  2  Grant,  137;  City  of  Phil.  ».  Dy-  Bradford's  Heirs,  19  Penn.  St.  (7  Bar- 
er, 41  Id..  463;  Beale  ®.  Penn.  R.  R.  ris),  363. 
Co.,  86  U.  509.  'Pennsylvania  R.  R.  Co.  ».  Keiffer, 

*  Neal  V.  Pittsburgh  &  Connellsville  22  Penn.  St.  (10  Harris),  356. 

R.  R.  Co.,  31  Penn.  St.  (7  Casey),  19;  S.         « Pennsylvania  R.'R.  Co.  v.  Keiffer 
C,  2  Grant,  187.  22  Penn.  St.  (10  Harris),  356. 

'Pennsylvania  R.  R.  Co.  v.  Keiffer, 
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Tliough  it  is  essential  that  the  report,  in  an  assessment  of 
damages  for  right  of  way,  shall  be  signed  by  the  assessing 
commissioners,  yet  it  is  not  necessary,  where  several  assessments 
are  made,  that  each  be  reported  and  signed  separately,  it  is 
sufficient  if  a  separate  report  of  each  case  be  embodied  in  tlie 
same  paper,  and  that  the  whole  together  be  signed  by  the  com- 
missioners.' And  this,  too,  although  tlie  several  assessments 
are  in  the  interest  of  different  persons.'  To  our  mind  there  is 
no  more  necessity  for  separate  signings  in  each  case  than  there 
is  for  the  judge  of  a  court  to  sign  separately  the  record  of  each 
case  decided.  This  is  never  done.  Each  day's  ^proceedings  are 
signed  in  the  aggregate.  Semble,  that  a  petition  signed  by  the 
attorney  of  the  company,  in  a  proceeding  to  assess  damages  for  a 
right  of  way,  will  be  good  without  the  seal  of  the  corporation, 
or  the  signature  of  any  of  its  principal  officers ; '  ■  and  therefore  a 
petition  sealed  with  the  corporate  seal,  and  signed  by  the  attor- 
ney at  law  of  the  company,  will  be  adjudged  sufficienf 

The  report  of  the  viewers  should  shoW  the  quantity,  quality, 
and  value  of  the  lands  taken,  and  of  the  materials  to  be  used  or 
taken  away.'  For  omission  of  these  a  judgment  affirming  the 
report  will  be  reversed  upon  error.'  But  as  the  statute  does  not 
provide  for  bringing  up  the  evidence,  the  court  will  not  inquire, 
it  is  said,  into  the  question  of  excessiveness  or  inadequacy  of  the 
damages  assessed.'  See,  however,  in  the  same  state,  a  contrary 
ruling.' 

In  Kangas  the  proceedings  are  required  to  show  defifnitely  and 
precisely  what  is  taken,  and  what  the  owner  parts  with;  nothing 
passes  there  by  implication." 

'  Tucker  ».  The  Erie  &  Norfch-East  'Reitenbaugh  v.  Chester  Valley  R. 

R.  R.  Co.,  27  Penn.   St.  (3  Casey),  R.  Co.,  21  Penn.  St.  (9  Harris),  100. 

281.  '  Reitenhaugh  v.  Chester  Valley  R. 

^  Tucker  «.  The  Erie   &  North-East  R.  Co.,  21  Penn.  St.  (9  Harris),  100. 

R.   R.    Co.,  27  Penn.  St.  (3  Casey),  « Penn.  R.  R.  Co.  i;.  Heister,  8 Penn. 

281.  St.  (8  Barr),  445. 

'Tucker  v.  The  Erie  &  North-East  'The  States.  Armell,  8 Kansas,  288, 

R.    R.   Co.,  27  Penn.  St.    (3  Casey),  295.   And  so  in  Massachusetts:  Hazen 

281.  V.  Boston  &  Maine  R.  R.  Co.,  2  Gray, 

*  Tucker  v.  The  Erie  &  North-East  574;  Housatonic  R.  R.  Co.  v.  Lee  &  H. 

R.  R.  Co.,  27  Penn.  St.  (3  Casey),  R.  R.  Co.,  118  Mass.  391;    Kohlhepp 

281.  ».  West  Roxbury,  120  Mass.  596.  And 

'  Reitenbaugh  v.  Chester  Valley  R.  ■  the  company  may  not  go  outside  the 

R.  Co.,  21  Penn.  St.  (9  Harris),  100.  limits  of  the  lands  taken,  andcut  ditch- 
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So,  in  'New  Jersey,  the  application  must  so  correctly  describe 
the  land  to  "be  taken,  as  to  identify  it  with  such  certainty  that 
it  may  be  known  to  the  commissioners  assessing,  and  to  the 
owner,  from  the  description."  It  must  likewise  appear  that  the 
owner  and  company  are  unable  to  agree  as  to  the  damages."  But 
these  requirements  of  the  charter  of  this  particular  company 
are  no  more  than  is  required  by  general  principles. 

In  the  same  state  assessing  by  commissioners,  instead  of  by 
jury,  is  held  to  be  constitutional."  And  if  there  be  no  limit  as 
to  time  in  the  charter  of  the  company  assessing,  assessments 
may  be  made  for  the  right  of  way  at  any  time  when  the 
necessities  of  the  road  may,  require  it*  But  when  assess- 
ments are  made  subsequent  to  the  time  of  taking  or  appropriat- 
inff  the  land,  then  the  intermediate  use  of  the  land  must  be  al- 
lowed  for,  either  by  interest  on  the  sum  assessed,  or  as  a  whole; 
yet  if  the  return  be  silent  in  that  respect,  then  such  an  allowance 
will  be  presumed  to  have  been  made.' 

In  arriving  at  the  value  or  damages  to  be  allowed,  the  injury 
resulting  to  the  remaining  parts  of  the  same  tract  from  which 
the  land  is  taken,  may  be  considered,*  as  also  (in  New  Jersey)  the 

es  or  drains  through  the  lands  of  the  Easton  R.  R.  Co.,  1  Zabr.  442.    See 

land  holder,  unless  the  right  so  to  do  Bonaparte  v.  Camden  &  Amboy  R.  R. 

appears  by  the  proceedings   to  have  Co.,  Baldw.  205;  Whiteman  p.  Wilm. 

been  assessed:  State  v.  Armell,  supra;  &  Susq.  R.  R.  Co.,  2  Harring.  514. 

Hills  V.  Boston  &  Me.  R.  R.  Co.,  18  *  Coster  and  others  ».  The  New  Jer- 

JSr.  H.   179;    but  the  same  may  be  sey  R.  R.  &  Trans.  Co.,  3  Zabr.  227. 

identified  by  map  and  profile  required  *  Coster  v.  The  New  Jersey  R.  R.  & 

to  be  filed  in  the  clerk's  oSice:  Hunt  Trans.  Co.,  3  Zabr.  227.     Where  the 

V.  Smith  and  others,  9  Kansas,  137;  company  is  required  by  its  charter  to 

Wilson  V.  City  of  Lynn,    119  Mass.  proceed  for  condemnation  under  the 

174;  Kohlhepp  v.  West  Roxbury,  120  charter  of  a  road  named,  it  can  not 

Mass.  596.  proceed  under  another  charter,  which 

'Vail  V.  the  Morris  &  Essex  R.  R.  allows  the  commissioners  to  consider 

Co.,  1  Zabr.  189;   Doaghty  v.  Somer-  benefits.     Benefits  should  not  be  esti- 

ville  &  Easton  R.  R.  Co.,   Id.   442;  mated.     Swayze   «.    N.   J.   Midland 

Coster. i).  N.  J.  R.  R.  &  T.  Co.,  3  Id.  Ry.  Co.,  36  N.  J.  Law,  295,  12  Am. 

227.  Ry.  Rep.  404. 

2  Vail  «.  The  Morris  &  Essex  R.  R.  "Somerville  &  Easton   R.  R.  Co. 

Co.,   1    Zabr.    189.     It  is    sufficient,  v.  Doughty,   2  Zabr.  495;    Mason  v. 

however,  if  the  commissioners  be  sat-  Kennebec  &  P.  R.  R.  Co.,  31  Me.  215; 

isfied   that  no    agreement  could   be  Clark  v.  Boston,  C.  &  M.  R.  R.  Co., 

had:    Coster  and  others  v.  New  Jer-  24  N.  H.  114;  Imlay  v.  Union  Branch 

sey  R.  R.  &  Trans.  Co.,  3  Zabr.  227.  R,.  R.  Co.,  26  Conn.  249;   Robbins  v. 

« Doughty   V.    The    Somerville    &  Milwaukee  &  H.  R.  R.  Co.,  6  Wis. 
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increased  risk  of  injury  to  the  family  and  live  stock  of  the 
owner,  and  of  fire,  from  the  operating  of  the  railroad,  as  well,  also, 
as  the  care  occasioned  thereby;  and  the  inconvenience  cansed  by^ 
embankments,  and  the  consequent  obstruction  of  access  to  build- 
ings.' 

On  application  for  the  appointment  of  commissioners  to  esti- 
mate damages,  the  only  inquiry  is,  wheither  the  applicant  has  a 
prima  facie  right.  In  this  summary  proceeding  contestible 
questions  will  hot  be  decided.'  The  Supreme  Court,  on  certio- 
rari, has  power  to  pass  upon  all  questions  affecting  the  right  of 
the  railroad  company  to  take  the  land." 

So  likewise  in  Kentucky,  in  proceedings  for  assessing  the  right 
of  way,  the  charter  or  law  of  the  charter  must  be  strictly  con- 
formed to;*  and  in  a  suit  involving  the  question  of  such  con- 
formity collaterally,  the  record  of  the  prpceedings  themselves 
are  the  best  and  proper  evidence;"  but  if  it  be  clearly  shown 
that  the  records  thereof  are  lost  or  destroyed,  secondary  proof 
may  be   made,   by  oral   evidence,  showing  suflih   conformity.' 

Such,  too,  is  the  law,  in  New  York.  The  assessment  must  con- 
fer the  unconditional  right;  the  assessors  or  commissioners  are 
not  empowered  to  arbitrate.  They  may  not  make  terms  be- 
tween the  parties,  other  than  what  is  contemplated  by  the  statute. 
The   company,  by  the  statute,  are  entitled  to  the  full  right  of 

636;  In  re  Utica,  C.  &  S.V.  R.  R.  Co.,  ' State,  D.,  L.  &  W.  R.R.  Co.  prosrs., 

56  Barb.  456;  Mifflin  ».  Harrisburg,  v.  Hudaon  Tunnel  R.  R.  Co.,  38  N.  J. 

P.,  M.  &  L.  R.  R.  Co.,  16  Penn.   St.  Law,  17,  13  Am.  Ry.  Rep.  27;  State, 

182.  M.  &  E.  R.  R.  Co.  prosrs.,  v.  Same, 

'SomerTille  &  Easton  R.  R.  Co.  v.  Id.  548,  13  Am.  Ry.  Rep.  82. 
Doughty,  2  Zabr.  495;  Phil.  &  Read-  ^  Ihid.  Where  an  award  of  dam- 
ins:  R.  R.  Co.  V.  Teiser,  8  Pa.  St.  ages  has  been  paid  into  court  upon 
366;  Wilmington  &  R.  R.  R.  Co.  application  of  a  mortgagee,  it  may  be 
V.  Stauifer,  60  Id.  374;  Colvill  ®.  equitably  distributed  by  the  court,  so 
St.  Paul  &  Chi.  Ry.  Co.,  19  Minn.  as  to  protect  both  the  mortgagee  and 
283;  Proprs.  of  Locks  &  Canals  v.  the  company:  Piatt  v.  Bright,  29  N. 
Nashua  &  Lowell  R.  R.  Co.,  10  J.  Eq.  128,  19  Am.  Ry.  Rep.  95. 
Cush.  392;  In  re  Utica,  C.  &  S.  V.  R.  *  Penny  et  al.  v.  PindeU  et  al.,  Pin- 
R.  Co.,  56  Barb.  456;  Hatch  ».  Cin.  &  dell  etal.  v.  Gormly  and  wife,  7  Bush, 
Ind.  R.  R.  Co.,  18  Ohio  St.  124.    But  571. 

see  contra,  Sunbury  &  Erie  R.  R.  Co.  'Penny  et  al.  v.  Pindell  etal.,  Pin- 

V.  HummeU,  27  Penn.  St.  99;  Lehigh  dell  et  al.  v.  Gormly  and  wife,  supra. 

Valley  R.  R.  Co.  v.  Lazarus,  28  Id.  '  Penny  et  al.  v.  Pindell  et  al.,  Pin- 

203;  Patten  v.  Northern  Cent.  Ry.  dell  et  al.  v.  Gormly  and  wife,  supra. 
Co.,  33  Id.  426. 
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possession  of  the  premises  assessed,  on  payment  of  the  damages 
awiarded;  and  an  assessment' under  the  statute  in  New  York, 
which  purports  to  leave  any  sort  of  easement  or  privilege  in  or 
under  the  same,  is  void  for  want  of  conformity  to  the  statute, 
which  requires  the  value  of  the  land  taken,  and  damages,  without 
deductions  on  account  of  real  or  supposed  benefits  to  be  derived 
to  the  owner  by  the  construction  of  the  road,  to  be  assessed.  Any 
privileges  or  conditions  annexed  to  the  taking  must  be  by  agree- 
ment of  the  parties.  The  commissioners  have  no  power  to  an- 
nex any.' 

The  appearance  of  the  land  holder,  to  object  to  proceedings  to 
assess,  on  the  ground  of  irregularity  in  point  of  conformity  to  the 
statute,  does  not  cure  such  irregularity,  where  the  same  consists 
in  want  of  the  notice  required  by  law  to  be  given  to  such  land 
holder,  of  the  contemplated  assessments ;  but  the  appearance  and 
contesting  the  application  on  its  merits  will."  The  failure  to  give 
the  notice  required  by  the  statute  will  render  the  proceedings  co- 
ram  nonjvdieej  the  notice  is  necessary  to  confer  jurisdiction." 


'  Hill  &  Aldrich  v.  The  Mohawk  & 
Hudson  R.  R.  Co.,  7  N.Y.  (3  Selden), 
152,  155,  156, 157.  And  see  Winches- 
ter *  P.  R.  R.  Co.  V.  Washington,  1 
Rob.  (Va.),  67;  Vandegrift  ».  Dela- 
ware R.  R.  Co.,  2  floust.  287;  Ches.  & 
Ohio  R.  R.  Co.  V.  Patton,  6  W.  Va. 
147;  Same  v.  Halstead,  7  Id.  301;  Chi- 
cago, Milwaukee  &,  St.  Paul  Ry.  Co. 
V.  MelvUle,  66  111.  329;  Cent.  Ohio  R. 
R.  Co.  V.  Holler,  7  Ohio  St.  220; 
Bourgoin  v.  La  Compagnie,  L.  R.  5 
App.  Cas.  381.  Under  the  general 
railroad  act  of  New  York,  of  1850,  as 
amended  (Laws  1854,  Ch.  282),  the 
courts  are  empowered  to  issue  a  proc- 
ess in  the  nature  of  a  writ  of  posses- 
sion, or  writ  of  assistance,  to  put  a 
railroad  company  in  possession:  New 
York  Central  &  Hudson  River  R.  R. 
Co.  V.  Armstrong,  60  N.  Y.  116,  10 
Am.  Ry.  Rep.  150. 

^  Cruger  v.  The  Hudson  River  R.  R. 
Co.,  12  N.  Y.  (2  Keman),  190;  Long 
Island  R.  R.  Co.  v.  Bennett,  10  Hun, 
91;  Spurrier  v.  Wirtner,  48  la.  486. 


See  Allen  v.  Utica,  I.  &  E.  R.  R.  Co., 
15  Hun,  80.  Nor  is  it  a  waiver  of  the 
right  to  appeal  from  the  order  appoint- 
ing commissioners:  New  York  Central 
&  Hudson  River  E.  R.  Co.  v.  Arm- 
strong, 60  N.  Y.  116, 10  Am.  Ry.  Rep. 
150. 

=  Cruger  v.  The  Hudson  River  R.  R. 
Co.,  12  N.  Y.  (2  Keman),  190;  People 
V.  Lockport  &  B.  R.  R.  Co.,  13  Hun, 
211;  Morgan  v.  Chicago  &  N.  E.  R. 
R.  Co.,  36  Mich.  428:  Chicago  &  Alton 
R.  R.  Co.  1).  Smith,  78  111.  96;  War- 
wick Instn.  ».  City  of  Providence,  12 
R.  I.  144.  As  to  what  will  be  suiE- 
cientnotice  of  appeal,  see  N.  Y.  Cent. 
&  H.  R.  R.  R.  Co.  V.  Armstrong,  supra. 
Under  the  provisions  of  the  "Rapid 
Transit  Act,"  so  called,  providing  for 
the  construction  of  elevated  and  un- 
derground railroads,  no  notice  is  re- 
quired, either  by  that  act  or  the  con- 
stitution, of  an  application  for  the  ap- 
pointment of  commissioners  to  deter- 
mine whether  the  railway  should  be 
constructed.     Notice  of  the  hearing 
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And  notice  shonld  be  required,  on  general  principles,  irrespect- 
ive of  a  statutory  direction  to  that  effect.'  The  manner  of  giv- 
ing notice  is  discretionary  with  the  legislature,  and  need  not  nec- 
essarily be  personal.     It  may  be  by  publication  or  otherwise.' 

Where  by  special  act  power  is  given  to  a  railroad  company  to 
lay  its  tracks  on  an  avenue  thereby  created,  this  will  do  away 
with  the  necessity  of  making  and  filing  a  map  and  profile  of  the 
route,  and  giving  notice  thereof,  as.  required  by  the  general  rail- 
road law.'  The  provision  of  that  act  that  the  company  shall  be 
"unable  to  agree  for  the  purchase,"  does  not  mean  that  it  must 
be  impossible  to  buy  the  right  of  way  at  any  price.  It  means 
that  the  owners  must  be  unwilling  to  sell,  or  that,  in  the  good 
Judgment  of  the  agents  of  the  company,  an  excessive  price  is 
demanded.'  And  an  amendment  of  the  petition,  so  as  to  ask 
for  less  width  of  land,  does  not  necessitate  a  further  attempt  at 
agreement,  where  the  owners  do  not  request  it.'  Where  there  is 
a  single  petition  against  all  the  owners,  there  is  but  one  proceed- 
ing, although  separate  orders  are  entered  as  to  each  owner.  All 
the  orders  may  be  reviewed  on  one  appeal,  and  therefore  bat 
one  bill  of  costs  is  proper.' 


before  such  commissioners  need  not  be 
personal;  the  method  of  giving  no- 
tice is  left  to  the  discretion  of  the 
court:  Matter  of  Petition  of  N.  Y. 
Elevated  R.  R.  Co.,  70  N.  Y.  327,  19 
Am.  Ry.  Rep.  152.  See  Long  Island 
R.  R.  Co.  V.  Bennett,  10  Hun,  91.  It 
was  also  held  that  the  proofs  might  be 
by  affidavit,  and  not  oral;  and  that  it 
was  within  the  discretion  of  the  com- 
missioners how  much  time  they  would 
devote  to  the  hearing,  and  so  long  as 
no  one  was  deprived  of  an  opportunity 
of  being  heard,  this  discretion  would 
not  be  reviewed:  Ibid.  The  power  of 
the  commissioaers  under  the  act,  as  to 
the  location  and  manner  of  construct- 
tion  of  the  road,  is  also  discussed  and 
determined:  /6W,  an  J  Gilbert  Elevated 
By.  Co.  V.  Kobbe,  70  N.Y.  861, 19  Am. 
Ry.  Rep.  186.  There  were  two  sets  of 
commissioners,  one  appointed  by  the 
mayor  of  the  city  of  New  York,  and 
the  other  by  the  Supreme  Court,  and 
23 


it  was  held  the  latter  had  no  authority 
to  review  the  action  of  the  former,  but 
were  vested  with  separate  and  distinct 
functions.  The  question  of  benefits 
from  the  construction  of  the  road,  it 
was  held,  was  before  both  sets  of  com- 
missioners, with  whose  action  the  Court 
of  Appeals  refused  to  interfere:  Ibid. 
The  powers  of  the  Supreme  Court 
commissioners  were  held  not  to  be  lim- 
ited in  time  by  the  act:  Ibid. 

1  Stuart  V.  Palmer,  74  N.  Y.  183. 
See  Johnson  v.  Joliet  &  Chi.  R.  R. 
Co.,  23  111.  202. 

'^  Stuart  «.  Palmer,  supra;  Matter 
of  N.  Y.  Elevated  R.  R.  Co.,  supra. 

'  Prospect  Park  &  Coney  Island  R. 
R.  Co.  V.  Moynahan,  67  N.  Y.  371,  15 
Am.  Ry.  Rep.  102. 

*  P.  P.  &  C  I.  R.  R.  Co.  V.  Moynahan. 

'  P.  P.  &  C.  I.  R.  R.  Co.  V.  Moyna- 
han. 

« P.  P.  &  C.  I.  R.  R.  Co.  V.  Moyna- 
han. 
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The  lav  as  to  identity  is  the  same  in  Missouri;  but  a  descrip- 
tion  of  the  land  wliich  refers  to  it  as  belonging  to  the  per- 
son named  as  owner,  and  describes  the  tract  bj  its  public  survey 
description,  and  the  land  taken  out  of  the  same  as  designated 
by  stakes  set  along  the  center  line  thereof,  and  also  stating  the 
width  of  the  land  taken,  and  that  a  map  of  the  location  had  been 
filed  in  the  oflSce  of  the  county  clerk,  is  held  to  be  sufficiently 
certain,  and  a  substantial  compliance  with  the  statute  in  that  re- 
spect.' 

The  power  to  take  the  lands  for  railroad  purposes,  under 
the  statute  and  against  the  will  of  the  owner,  extends,  in 
Missouri,  as  well  to  lands  for  depots,  landing  places  or  wharves, 
engine-houses,  offices,  machine  shops,  warehouses  and  water  sta- 
tions, as  to  the  ordinary  right  of  way  for  the  road-bed ; "  and  by  the 
rulings  of  the  Supreme  Court  of  that  state,  such  purposes  are 
held  to  be  for  public  use." 

Where  a  land  owner  has  exhausted  his  statutory  remedies  to 
procure  his  damages,  his  failure  to  apply  for  an  injunction  while 
the  road  is  being  constructed  over  his  land,  is  not  such  acqui- 
escence in  the  construction  as  will  preclude  him  afterwards,  upon 
the  company  becoming  insolvent,  from  obtaining  such  injunction,' 

In  proceedings  for  taking  the  right  of  way  in  Khode  Island,  the 
name  of  the  land  holder  is  required  to  be  given,  but  if  wrongly 
given,  the  company  is  not  estopped  to  show  the  mistake  and 
want  of  ownership.' 

'  Quincy,  Mo.  &  Pacific  R.  R.  Co.  v.  *  Evans  v.  Mo.,  la.  &.  Neb.  Ry.  Co., 

Kellogg    and  others,    54    Mo.    334;  64  Mo.  453,  17  Am.  Ry.  Rep.  209. 

Quincy  &  Palmyra  R.  R.  Co.  t'.  Taylor,  The  allegations  in  the  petition  that 

43  Mo.  35.  the  owner  refuses  to  relinquish  the 

'  Hannibal  &  St.  Jos.  R.  R.  Co.  v.  land,  or  make  voluntary  conveyance, 

Muder,  49  Mo.  165.  and  that  he  has  received  five  days'  no- 

'  Hannibal  &  St.  Jos.  R.  R.  Co.  v.  tice   previous  to  the  presentation  of 

Muder,  49  Mo.  165.    And  so  held  also  the  petition,   are  sufiicient  to  confer 

in  Chicago,  Bur.  &  Q.  R.  R.  Co.  v.  jurisdiction   on  the  court:  Quayle  v. 

Wilson,  17  111.  123;  Low  v.  Galena  Mo.,  Kans.  &  Tex.  Ry.   Co.,  6i  Mo. 

&  Chisago  Union  R.  R.  Co.,  18  111.  465,  21  Am.  Ry.  Rep.  220.      Under 

324;    New   York  &    Harlem  R.   R.  the  statute  requiring  the  appointment 

Co.  V.  Kip,  46  N.  Y.  546;  S.  C.  67  of  three  commissioners  to  appraise  the 

N.  Y.  227,  and  6  Hun,  24;    In  re  land,  their  report  is  not  rendered  nu- 

New  York  Cent.  &  Hudson  River  R.  gatory  by  the  fact  that  only  two  acted 

R.  Co.,   77  N.  Y.  248;    Virginia  &  and  signed  the  report:  76^. 

Truckee  R  R.  Co.  v.  Elliott,  5  Nev.  '  Allyn  ».  Prov.,  "Warren  &  Bristol 

858;  State  v.  Mansfield,  8  Zab.  510.  R.  R.  Co.,  4  Rhode  Island,  457. 
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The  assessors  should  be  advised  of  the  intended  manner  of  eon- 
strnction  at  tlie  locus  in  quo,  so  as  to  be  able  to  judge  of  the  ef- 
fect thereof  upon  the  premises  from  which  the  right  of  way  is 
taken,  and  experts  may  be  examined  as  to  the  necessary  con- 
struction.' The  company  may  use,  but  not  sell,  the  materials 
from  the  ground  taken,  to  aid  in  the  construction  of  the  road.* 

In  Indiana  it  seems  that  the  same  strictness  is  not  required 
in  making  a  claim  for  damages  for  a  I'ight  of  way  to  be  laid  be- 
fore the  assessors,  as  is  required  in  pleadings  in  a  court.  The 
statute  of  Indiana  authorizing  this  proceeding  declares  that  the 
person  aggrieved  by  the  construction  of  a  public  work 
shall  make  out  a  written  statement  of  the  cause  of  com- 
plaint, particularly  describing  it.^  In  a  proceeding  under  said 
statute  the  Supreme  Court  of  Indiana  held  it  unnecessary  to 
specify  the  injury  as  resulting  from  cutting  the  land  incon- 
veniently by  the  construction  of  the  road,  or  that  the  road  was 
to  be  graded.*  But  as  the  statute  authorizes  other  property  than 
land  to  be  taken,  it  is  reasonable  and  proper  that  the  complaint 
or  written  claim  should  show  for  what  it  is  made,  whether  for 
laud,  stone,  timber,  or  merely  for  injuries  resulting  from  passing 
through  and  taking  part  of  the  claimant's  land.' 

In  the  case  here  cited  from  6th  of  Indiana  Eeports,  the  claim 
presented  stated  that  the  claimant's  lands  were  injured  by  the 
location  of  the  road  through  them,  to  the  amount  of  $1,200, — in 
this:  that  the  road  angled  through  his  several  tracts  of  land,  and 
passed  over  and  through  the  same,  to  the  distance  of  about  four- 
hundred  and  ninety-five  rods;  and  that  it  passed  over  a  portion 
of  claimant's  improved  and  cultivated  lands.  The  statement  of 
the  claim  was  held  to  be  sufficient,  and  there  having  been  a  trial 
on  the  merits,  upon  appeal,  by  a  jury,  and  no  objections  taken  to 
the  evidence,  and  no  other  question  raised  but  to  the  sufficiency 
of  the  specifications,  which  was  raised  by  asking  instructions  in 
that  respect,  which  were  refused  and  exceptions  taken,  the  judg- 

>  Nason  v.  "Woonsocket  Union  R.  E.  E.  E.  Co.,  9  Vroom,  28. 
Co.,  4  Rhode  Isld.,  377.    See  Thomp-         '  Eevised  Statutes  of  1838,  p.  4,  Sec. 

son  V.  Milw.  &   St.  Paul  Ry.  Co.,  27  17. 
Wis.  93;  Price  v.  Same,  Id.  98.  *The  Martinsville  k  Franklin  E.  R. 

"Aldrich  V.  Drury,  8  Ehode  Isld.  Co.  v.  Bridges,  6  Ind.  (Porter),  400. 
554;  Chapin.v.  Sullivan  R.  R.  Co.,  39  *  Martinsville  &  Franklin  E.  E.  Co. 

N.  H.  564;  Taylor  v.  N.  Y.  &  L.  B.  v.  Bridges,  6  Ind.  400. 
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inent,  on  appeal  to  the  Supreme  Court,  was  affirmed.  In  that 
state  it  is  only  where  the  railroad  company  has  taken  possession 
of,  and  appropriated,  property  in  the  construction  of  its  work, 
that  the  owner  may  cause  an  assessment  of  the  damages  to  be 
made  by  the  summary  remedy  provided  by  the  statute.'  For 
other  and  more  remote  or  indirect  injuries,  such  as  digging  up 
the  street,  and  making  embankments  therein  in  front  of  a  party's 
grounds  abutting  thereon,  whereby  access  to  and  from  the  same 
is  cut  off  or  impeded,  the  remedy  of  the  injured  party  is  by  or- 
dinary action." 

Although,  as  we  have  seen,  the  land  holder  in  Indiana  can  not, 
under  the  general  law,  institute  proceedings  against  a  railroad 
corporation  to  assess  damages  for  a  right  of  way  or  lands  taken 
by  such  corporation,  but  is  left  to  his  action,  as  in  other  cases 
of  interference  with  his  property,  if  the  company  proceed  with- 
out itself  causing  the  damages  to  be  assessed  and  paid,'  yet 
by  an  act  of  assembly  of  the  session  of  1849,  amendatory  to  the 
charter  or.  act  of  assembly  incorporating  the  Terre  Haute  & 
Richmond  Railroad  Company,  land  holders  are  authorized  to 
institute  such  proceedings  against  said  corporation,  for  damages 
for  lauds  taken  by  it.  The  process  is  by  written  complaint  to  a 
justice  of  the  peace.*  And,  as  a  sequence  of  the  rule  at  law, 
that  the  remedy  for  damages  or  compensation  for  lands  taken  for 
a  right  of  way,  and  for  proper  construction  of  the  road  thereon, 
must  be  sought  under  the  statute  by  assessment,  where  such 
special  remedy  is  provided  by  law,  and  that  no  action  in  that 
respect  lies  against  the  company,  it  follows  that  no  action  there- 

'  Indiana  Central  Ry.  Co.  v.  Boden,  Crawfordsville  R.  R.   Co.   v.  Dick.  9 

10  Ind.   (Tanner),   96;   New  Albany  Ind.  433;    Indiana  Central    Ry.   Co. 

6  Salem  R.  R.  Co.  v.  O'Daily  and  v.  Boden,  10  Ind.  (Tanner),  96;  New 
wife,  12  Ind.  (Tanner),  551.  But  Albany  &  Salem  R.  R.  Co.  v.  O'Daily 
at  his  election  such  owner  may  main-  and  wife,  12  Ind.  (Tanner),  551 ;  The 
tain  an  action  to  recover  possession  of  Lafayette  Plank  Road  Co.  v.  New  Al- 
the  land,  if  the  company  appropriate  bany  &  S.  R.  R.  Co.,  13  Ind.  90; 
it  without  assessing  and  making  com-  Terre  Haute  &  Indianapolis  R.  R.  Co. 
pensation:  Graham  v.  Columbus  &  i).  McKinley,  83  Ind.  274. 
Indianapolis  Cent.  Ry.  Co.,  27  Ind.  '  Pruitt  et  al.  v.  Shelbyville  Lateral 
260;  Cox  V.  Louisville,  New  Albany  &  Branch  R.  R.  Co.,  2  Ind.  (Carter),  530. 
Chi.  R.  R.  Co.,  48  Ind.  194.  ■'McCormack  v.  The  Terre  Haute  & 

^Tate  i\  Ohio  &  Miss.  R.  R.  Co.,      Richmond  R.  R.  Co.,   9  Ind.  (Porter), 

7  Ind.  479;  Hutton  v.  Indiana  Cent.  283;'  Local  Laws  of  Ind.  of  1849,  p.  92. 
R.  W.  Co.,  7  Ind.  522;  Evansville  & 
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for  will  lie  against  the  servants,  laborers  or  contractors  of  the 
company,  for  anything  properly  done  in  preparing  the  road-bed, 
and  in  the  construction,  of  the  road  upon  the  right  of  way  so 
taken.'  A  plea  that  the  defendants  did  the  acts  complained  of, 
when  of  that  character,  as  servants  of,  and  under  authority  of,  the 
company,  who  had  thus  taken  the  lands,  is  a  defense  to  such  an 
action,  for  acts  necessarily  done  to  the  premisesl" 

In  assessments  of  damages  for  a  right  of  way,  under  the  practice 
and  statute  in  Indiana,  upon  return  of  the  proceedings  had  be- 
fore the  sheriff  into  the  proper  court,  "  Any  defendant  may  appear 
and  traverse  any  material  fast  therein  stated  in  the  inquest,  or 
he  may  plead  or  show  any  valid  matter  in  bar  of  the  right  of  the 
plaintiff  to  have  the  benefit  of  such  writ,  and  issues  of  law  and 
of  fact  may  be  made  up  and  tried,  and  ihe  court  may  adjudge 
costs  therein,  and  proceedings  had  as  in  other  actions." '  Such 
is  the  provision  of  the  statute,  and  effectually  makes  the  com- 
plaint and  return,  as  to  the  defendant,  a  cause  of  action,  on  which 
he  may  raise  issues  of  Jaw  and  of  fact,  in  their  proper  order,  as  in 
other  cases  of  civil  suits.* 

In  Ohio,  proceedings  may  be  commenced  against  all  owners 
jointly  in  the  county,  for  assessment  of  damages  for  a  right  of 
way,  under  the  statute  of  that  state  of  April  30,  1852."  But 
ou  return  of  the  process,  the  separate  interest  of  each  owner 
is  to  be  separately  assessed,  and  the  amount  of  his  damages  must 
be  separately  found.' 

'  Green    and   others  v.  Boody  and  the  law  now  stands  in  Indiana  (1  Rev. 

others,  21  Ind.  10.  Stat.  1876,  Art.  1,  Sec.  21),  lands  can 

^  Green  and    others  v.  Boody  and  not  be  taken  without  first  tendering 

others,  21  Ind.  10.  all  damages  occasioned  by  the  taking: 

'  Cincinnati  &  Chicago  R.  R.  Co.  v.  Aurora   &    Cincinnati  R.   R.  Co.   v. 

McFarland,  22  Ind.  459.  Miller,  56  Ind.  88,  18  Am.  Ry.  Rep. 

'Cincinnati  &  Chicago  R.  R.  Co.  v.  144;  Graham  v.  Columbus  &  I.  C.  Ry. 

McFarland,  22  Ind.  459.  tJnderSec.  15  Co.,  27  Ind.  260;  Baltimore,  Pitts.  & 

of  the  railroad  act  (1  G.  &  H.  509),  the  Chi.  R.  R.  Co.  v.  Lansing,  52  Ind.  229; 

appraisers  must  be  freeholders,  and  so  Anderson,  L.   &  St.  L.  R.  R.  Co.   v. 

also  on  a  new  appraisement  ordered.  Kernodle,  54  Ind.  314. 

But  jurors   need  only  be   reputable  'Giesy  ».  The  Cincinnati,  Wilming- 

householders.     It  is  otherwise  under  ton  &  Zanesville  R.  R.  Co.,  4  Ohio  St. 

the  act  relating  to  the  writ  for  the  as-  308;  Kohl  v.  U.  S.,  91  U.  S.  367. 

sessment  of  damages:  Louisville,  New  *  Giesy  v.  The  Cincinnati,  WUming- 

Albany  &  St.  Louis  Ry.  Co.  v.  Dryden,  ton  &  Zanesville  R.  R.  Co.,  4  Ohio  St. 

39  Ind.  393, 10  Am.  Ry.  Rep.  350.    As  008;  Kohl  v.  U.  S.,  supra. 
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By  a  constitutional  provision  in  that  state,  nf  allowance  is  to 
be  made  for  benefits,  bat  compensation  is  to  be  made  in  money, 
iirrespective  of  any  benefits  or  advantagea  conferred,  or  to  be  con- 
ferred, by  the  enterprise.'  The  rule  of  compensation  is  the  fair 
market  value  of  the  lands  taten." 

But  to  invoke  or  set  on  foot  the  proceedings  for  such  assess- 
ment, depends,  in  Ohio,  upon  the  suflBeiency  and  legal  validity 
of  the  certificate  and  public  record  of  the  organization,  from 
which  the  company  derives  its  corporate  existence  and  powers." 
And  it  is  essential  that  such  certificate  define  the  points  and 
termini  of  tiie  road,  and  state  alSo  each  county  in  the  state 
through  which  the  road  is  to  be  constructed.*  A  failure  to  so 
designate  the  points  and  termini  of  the  road,  or  the  country 
through  which  it  is  to  pass,  or  the  leaving  the  same  optional 
with  the  company,  renders  the  certificate  void  and  of  no  force  as 
the  basis  of  assessment  proceedings,  in  Ohio,  to  take  lands  by 
forced  sale  for  railroads." 

And  so  in  Missouri,  any  number  of  resident  land  owners,  re- 
siding in  the  county  or  circuit  where  the  lands  are  situated,  may 
be  joined  in  one  and  the  same  petition  for  assessment  of  dam- 

'  Giesy  ».  The  Cincinnati,  Wilming-  S.  Ry.  Co.  v.  Longworth,  30  Id.  108; 

ton  &  Zanesville  R.  R.  Co.,  4  Ohio  St.  Powers  v.  Hazelton  &  L.  Ry.  Co.,  33 

303 ;  Cleveland  &  Pittsburgh  R.  R.  Co.  Id.  429.    And  so  may  injury  resulting 

V.   Ball,  5  Ohio  St.  568;  Little  Miami  to  coal  mines,  by  obstructions  caused 

R.  R.  Co.  V.  CoUetfc  and  others,  6  Ohio  to  their  use,  and  approaches  thereto: 

St.  182;  Central  Ohio  R.  R.  Co.  v.  Hoi-  C.  &  P.  R.  R.  Co. ».  Ball,  supra. 

ler,   7  Ohio  St.  220.    But  under  the  ^  ^.tlaiitic  &  OhioR.  R.  Co.  v.  SulU- 

eonstitution   of    Ohio  of   1802,    and  vant  and  others,  5  Ohio  St.  276. 

the  act  of  Feb.  11,  1848,  a  different  ^Atlantic  &  Ohio  R.  R.  Co.  b.  Sulli- 

rule  prevailed,  and  benefits  were  de-  vant  and  others,  5  Ohio  St.  276,  277, 

ducted  from  the  damages:  Columbus,  280. 

Piqaa  &  Ind-  R.  R.  Co.  ».  Simpson,  5  *  A.   &  0.   R.  R.  Co.  v.  Sullivant, 

Ohio  St.  251;  Kramer  v.  The  Cleveland  supra.  See  also  Atkinson  v.  Marietta 

&  Pittsburgh  R.  R.  Co.,  5  Ohio  St.  &  Gin.  R.  R.  Co.,  Ihld.  21;  Powers  ». 

140.  Hazelton  &  L.  Ry.  Co.,  33  Id.  429; 

2  Giesy  V.  The  Cincinnati,  Wilming-  In  re  Brooklyn,  W.  &  N.  Ry.  Co., 
ton  &  Zanesville  R.  R.  Co.,  4  Ohio  St.  72  N.  Y.  245;  S.  C.  75  Id.  835,  and  19 
308.  But  deterioration  caused  by  the  Hun,  314.  Where  lands  lying  outside 
manner  in  which  the  remaining  land  of  the  right  of  way  are  sought  to  be 
is  cut  or  separated,  may  be  also  in-  appropriated  for  a  specific  purpose, 
eluded  in  the  amount  as  damages:  the  petition  should  disclose  such  pur- 
Cleveland  &  Pittsburgh  R.  R.  Co.  v.  pose:  Valley  Ry.  Co.  v.  Bohm,  34  Ohio 
Ball,  5  Ohio  St.  568;  Hatch  v.  Cin.  &  St.  114,  21  Am.  Ry.  Rep.  30. 
Ind.  R.  R.  Co.,  18  Id.  92;  Cincmnati  & 
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ages  for  a  right  of  way; '  and  so  likewise,  as  in  Ohio,  each  one's 
damages  must  be  separately  assessed  by  the  commissioners.' 

The  joining  of  a  non-resident  owner  in  the  same  petition  with 
resident  owners,  and  notifying  such  non-resident  by  publication, 
although  a  notice  by  publication  against  non-residents  is  good, 
when  proceeded  against  alone,  in  such  case  is  illegal;  and  for 
such  Illegality,  the  proceeding,  so  far  as  regards  such  non-resident 
owner,  if  objected  to,  will  be  dismissed.' 

In  South  Carolina,  the  present  manner  of  assessment  of  right 
of  way  is  by  a  petition  to  the  judge  of  the  circuit  court,  stating 
the  necessity  for  the  taking,  and  describing  the  lands  to  be  passed 
over,  and  showing  notice  to,  and  refusal  of  consent  of,  the  owner 
to  passing  over  the  same,  and  asking  a  jury  to  assess  compensa- 
tion. To  this  petition  an  answer  may  be  filed  by  the  land  holder, 
suggesting  such  objections  as  he  may  have  to  make.*  Tlie  re- 
fusal of  the  judge  to  adjiidieate  upon  objections  contained  in  the 
answer,  and  the  ordering  the  jury  to  assess  the  compensation,  is 
not  ground  for  a  writ  of  prohibition  from  a  superior  court  to 
prevent  the  making  of  the  assessment  until  the  objections  and 
right  to  take  the  right  of  way  are  adjudicated  upon.'  The  cir- 
cuit judge,  in  such  case,  acts  judicially,  and  not  ministeriallj', 
and  whether  a  refusal  to  adjudge  first  the  objections  interposed 
be  error  or  not,  yet  said  judge  is  clothed  in  that  respect  with 
common  law  as  well  as  the  statutory  powers,  and  the  writ  of  pro- 
hibition will  not  lie  to  prevent  his  action  in  the  premises.' 

The  application  to  assess,  in  Massachusetts,  is  by  the  statute 
required  to  be  made  to  the  county  commissioners,  and  within 
three  years,  computing  from  the  time  of  filing  the  location  of 
the  road.'     By  the  ruling  of  the  courts  there,  the  three  years  is 

'Quiacy,  Mo.  &  Paeifle  R.  R.  Go.  v.  'The  State  ex  rel.  v.  The  Colum- 

Kellogg  and  others,  54  Mo.  334.  bia  &  Augusta  R.  R.  Co.,  supra,  lb. 

'  Quincy,  Mo.  &  Paeifle  R.  R.  Co.  ».  and  53. 

Kellogg  and  others,  54  Mo.  334.  ■"  Revised  Statutes,  Chap.  39,  Sec. 

'  Quinoy,  Mo.  &  Pacific  R.  R.  Co.  v.  58;  Charleatown  Branch  R.  R.  Co.  v. 

Kellogg  and  others,  54  Mo.  334.  County  Comr's,  7  Met.  78.  Filing  the 

*  The  State,  ex  rel.  So.  Car.  R.  R.  application  with  the  commissioners' 

Go.,  V.  The  Columbia  &  Augusta  R.  R.  clerk  is  not  sufficient;  the  application 

Co.,  1  Rich.,  So.  Car.  R.  (N.  S.),  46.  is  to  be  made  to  the  commissioners: 

'  The  State,  ex  rel.  So.  Car.  R.  R.  Charles  River  Branch  R.   R.   Co.  v. 

Co.,  V.  The  Columbia  &  Augusta  R.  R.  County  Comr's,  7  Giay,  889. 
Co.,  supra.. 
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to  be  computed  from  the  filing  of"  the  location  required  by  Sec. 
75  of  the  act  in  reference  to  railroad  corporations.'  After  the 
expiration  of  such  time,  application  to  assess  can  not  be  made; 
the  claim  for  damages  is  then  barred.' 

Under  the  statute  of  Massachusetts j  it  is  bolden  to  be  no  ob- 
jection to  the  assessment  of  damages  for  land  taken  by  a  rail- 
road company,  that  the  sheriflF  presided  in  or  conducted  a  part 
of  the  proceedings,  and  the  coroner  the  other  part.  The  finding 
of  the  jury  is  valid  in  that  respect,  and  the  proceedings  in  such 
case  had  before  the  sheriff"  are  to  be  certified  by  the  sheriff,  and 
those  had  before  the  coroner  are  to  be  certified  by  that  officer. 
When  so  certified,  the  return  may  be  lawfully  made  by  the  coro- 
ner, when  that  ofiicer  conducted  the  latter  or  closing  part  of  the 
proceedings.^ 

The  verdict  of  the  jury  must  be  for  a  sum  certain  as  a  finality, 
and  not  for  a  certain  amount  with  interest  from  the  time  the 
conipauy  took  the  land.  If  in  the  latter  shape  it  is  void  for_ un- 
certainty.* 

"Where  by  statute  a  railroad  company  has  a  right  to  take  lands 
for  railroad  purposes  after  a  specified  number  of  days'  notice, 
it  is  not  necessary  that  such  notice  be  given  as  an  act 
precedent  to  making  and  filing  the  location.  It  is  only  the 
right  to  take  possession  that  is  to  be  preceded  by^  such  notice. 
Such  notice  is  designed  to  give  time  for  the  changes  that  may 
become  necessary  in  reference  to  the  prior  occupancy  and  com- 
ing change  of  possession." 

The  statute  of  that  state  of  1876,  Ch.  236,  authorizing  the 
Eastern  Railroad  Co.  to  mortgage  its  property,  and  issue  certifi- 
cates of  indebtedness  to  its  creditors  in  exchange  for  existing 

'  Charlestown  Branch  R.  R.  Co.  ■».  ^Charlestown  Branch  ,R.  R.  Co.  v. 

County  Comr's,  7  Met.   78,  83,   84;  County  Comr's,  7  Met.  78, 84;  Charles 

Davidson  v.  Boston  &  Me.  R.  R.  Co.,  River  Branch  R.  R.  Co.   v.   County 

3  Cush.  91;  Boynton  v.  Peterborough  Comr's  of  Norfolk,  7  Gray,  389. 

&  S.  R.  R.  Co.,  4  Cush.  467;  Bostwi  &  =  Pittsfield  &  North  Adams  R.  R. 

Prov.  R.  R.  Co.  V.  Midland  R.  R.  Co.,  Co.  v.  Foster,  1    Cush.  480;  S.  C.  1 

1  Gray,  340;  Hazen  v.  Boston  &  Me.  Am.  R.  W.  Cas.  448. 

R.  R.  Co.,  2  Gray,  574;  Whitman  ».  *  Connecticut    River  R.  R.  Co.   v. 

Same,  7  Allen,  326;    Ham  v.  City  of  Clapp,  1  Cush.  559;  S.  C.  1  Am.  R.  W. . 

Salem,  100  Mass.  350;  Bemis  v.  City  Cas.  450. 

of  Springfield,  122  Mass.    110;    Old  « Eastern   R.    R.  Co.  v.  Boston  & 

Colony  R.  R.  Co.  v.  Miller,  125  Mass.  1.  Maine  R.  R.  Co.,  Ill  Mass.  125,  130. 
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claims,  is  not  compulsory  upon  the  creditors,  and  does  not  de- 
prive a  laud  owner  of  tlie- remedies  given  by  statute  to  enforce 
payment  of  his  damages.' 

In  Georgia,  where  the  proceedings  are'  instituted  by  the  com- 
pany against  an  occupant  of  the  lands  taken,  such  occupant  is 
not  bound  to  show  title  in  himself  to  the  lands,  to  entitle  him  to 
damages  therefor.  He  being  in  possession  of  the  premises,  and 
being  recognized  by  the  company  in  the  procedings,  there  is  no 
necessity  for  his  showing  title.  Upon  the  principles  of  estop- 
pel the  company  is  not  allowed  to  dispute  what  they  themselves 
have  based  their  proceedings  on  the  truth  of." 

The  measure  of  damages  in  Georgia  for  such  taking,  is  the 
actual  damage  done  to  the  property  by  the  location  and  use 
of  the  road,  resulting  directly  from  an  invasion  of  the  prop- 
erty by  the  railroad  company.' 

Under  the  Kansas  statute,  assessments  for  the  right  of  way 
can  only  be  put  on  foot  by  the  company.  The  land  holder  has 
no  such  remedy.  He  can  not  know  in  what  width,  or  in  what 
shape,  the  company  require  the  land,  and  can  only  find  a  remedy 
by  ordinary  action  or  writ  of  injunction.'  If  it  were  otherwise, 
yet  a  personal  judgment  would  not  be  permissible  in  such  a 
proceeding,  without  notice  to  or  appearance  of  the  company.' 

In  Nevada  there  is  no  restriction  as  to  the  quantity  of  land  to  be 
taken,  so  far  as  taking  the  lands  of  nattiral  persons  is  con- 
cerned, except  that  which  will  meet  the  actual  necessities  of  the 
company;"  but  under  the  act  allowing  the  lands  of  the  state  to 
be  taken  by  railroad  corporations  for  depots  and  other  buildings, 

'Elwell  V.  Eastern  R.  R.  Co.,  124  appeal  must  be  taken  to  that  court: 

Mass.  160, 17  Am.  Ry.  Rep.  396;  Pol-  Wyman  v.  Eastern   R.  R.  Co.,  l28 

lock  V.  Same,  Ih.   158,   17  Am.    Ry.  Mass.  346;  S.  C.  1  Am.  &  Eng.  R.  R. 

Rep.  402.    Under  the  Stat.  1873,  Ch.  Cas.  22. 

360,  authorizing  said  company  to  take  ^  Selma,  Rome  &  Dalton  R.   R.  Co. 

land  for  a  freight  station,  and  provid-  v.  Camp,  45  Geo.  180. 

ing  that  the  general  railroad  acts  shall  '  Selma,  Rome  &  Dalton  R.  R.  Co. 

govern  the  proceedings,   except  that  v.  Camp,  45  Geo.  180,  181. 

instead  of  county  commissioners,  com-  *  Kansas  Pacific  Ry.   Co.  ».  Streefc- 

raissioners  shall  be  appointed  by  the  er  &  Strickler,  8  Kansas,  13d. 

Supreme  Court,  from  whose  decision  'Kansas  Pacific  Ry.  Co.  v.  Street- 

"  an  appeal  to  a  jury  shall  lie,  as  is  pro-  er  &  Strickler,  8  Kansas,  133. 

vided  in  case  of  lands  taken  for  rail-  '  Virginia  &  Truckee  R.  R.  Co.  v. 

road  purposes,"  such  award  must  be  Elliott,  5  Nev.  358. 
returned  to  the  Supreme  Court,  and  the 
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the  quantity  thus  taken  from  the  state  is  limited,  in  each  par- 
ticular case  of  taking,  or  each  particular  locality,  to  two  acres.' 

In  assessing  damages,  the  rule  there  is  the  full  value  of  the 
land  taken,  leaving  out  of  consideration  the  increased  value 
caused  by  the  road  itself.' 

"When  the  proceedings  to  assess  damages  for  a  right  of  way  are 
set  ou  foot  by  the  land  holder,  then  the  burden  of  proof  rests  on 
him,  if  his  ownership  be  tot  admitted,  to  show  his  right  to  the 
land.'  If,  on  the  other  hand,  the  company  institute  the  proceed- 
ings, treating  the  land  in  their  application  as  belonging  to  the 
party  against  whom  the  proceeding  is  being  had,  then  no  such 
proof  is  necessary  to  be  made  by  the  party  thus  recognized  as 
owner.* 

Construction  of  the  road  must  be  done  in  conformity  to 
the  plans  and  estimates  submitted  to  the  jury  who  assess  the 
right  of  way,  and  if  departed  from  to  the  damage  of  the  land 
holder,  an  injunction  will  be  a;llowed  to  restrain  it,  or  a  remedy 
is  attainable  by  an  action  for  damages.  The  assessment  of  right 
of  way  will  not  cover  such  outside  injury.'  And  to  enable  the 
jury  to  appreciate  the  true  state  of  the  case,  it  is  proper  that  the 
plans  and  estimates  of  the  company,  as  to  the  manner  and 
amount  of  work  at  the  particular  place  assessed  for,  shall  be- 
submitted  to  the  jury  or  commissioners  who  assess  the  damages.' 

'  Virginia  &  Truckee  E.  R.  Co.  v.  dispute  the  statements  of  the  petition 

Elliott,  5  Nev.  358.  as  to  their  title,  and  show  their  real  ti- 

'^  Virginia  &  Truckee  K.  R.  Co.  ».  tie,  as  well  before  the  commissioners  as 

Elliott,  5  Nev.  358.  on  appeal.     Such  issue  is  proper  on 

'Peoria  &  Rock  Island  Ry.  Co.  i>.  the  question  of  damages:  Brisbine  v. 

Bryant,   57  III.   473.       The  petition  St.  Paul  &  Sioux  Cily  R.  R.  Co.,  23 

should  disclose  all  parties  interested:  Minn.  114,  17  Am.  Ry.  Rep.  65. 

Peoria,  Pekln  &  Jacksonville  R.  R.  'Jacksonville  &  Savanna  R.  R.  Co. 

Co.  V.  Laurie,  63  111.  264,  7  Am.  Ry.  v.  Kidder,  21  111.  131;   Peoria  &  Rock 

Rep.   214.    A  commissioner  for  con-  Island  Ry.  Co.  v.  Birkett,  62  lU.  332, 

demuationof  land  can  not  try  title:  P.,  7  Am.  Ry.  Rep.  334. 

P.  &  J.  R.  R.  Co.  V.  Laurie,  supra.  « Jacksonville  &  Savanna  R.  R.  Co. 

*Pfloria&Rock  Isld.  R.  R.  Co.  ».  v.  Kidder,  21  111.  131;  St.  Louis, 
Bryant,  57  III.  473;  P.,  P.  &  J.  R.  Jacksonville  &  Chicago  R.  R.  Co.  v. 
R.  Co.  V.  Laurie,  supra;  Chicago  &  Mitchell,  47  111.  165;  Peoria  &  R.  I. 
la.  R.  R.  Co.  V.  Hopkins,  90  111.  316.  R.  R.  Co.  v.  Birkett,  supra.  The 
But  see  Kelly  v.  N.  T.  &  M.  B.  Ry.  company  are  not  bound  by  oral  state- 
Co.,  81-  N.  T.  233;  S.  C.  10  N.  ments  of  the  engineers  or  others  to 
Y.  Wkly.  Dig.  311.  And  persons  the  jury,  but  they  may  be  examined 
named  in  the  petition  as  owners  may  as  witnesses  by  the  jury  to  obtain  an 
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N'otice  to  the  owner  is  indispensable,  both  under  the  act  of 
1845,  and  that  of  1852.'  A  plea,  therefore,  to  an  action  of  tres- 
pass, justifying  the  entry  under  proceedings  to  condemn,  in 
which  notice  was  not  given,  is  insnflSeient." 

The  «  Right  of  "Way  "  Act  of  Illinois  of  1845  is  in  force,  so  far 
as  it  is  not  repugnant  to  the'act  of  1853.°  The  general  railway 
law  of  1849  did  not  affect  the  act  of  1845.  The  19th  section  of 
tliat  act  was  intended  tO'  reserve  the  power  in  the  legislature  to 
fix  the  routes  and  termini  of  all  roads  organized  under  that  law, 
and  not  to  repeal  the  law  of  1845.* 

An  allegation  that  the  company  "  has  not  been  able  to  acquire 
the  title  to  said  several  tracts,  etc.,  from  the  persons  interested 
therein,  by  voluntary  grant  or  otherwise,"  is  a  sufficient  averment 
that  the  title  could  not  be  acquired  by  purchase.' 

Where  notice  is  given  that  on  a  certain  day  application  will 
be  made  for  the  appointment  of  commissioners,  and  on  that  day, 
as  appears  by  the  record,  the  notice  is  filed,  and  a  motion  to  dis- 
miss is  interposed  by  the  defendants,  and  subsequently,  during 
the  same  term  of  court,  and  after  the  disposal  of  the  motion  to 
dismiss,  the  commissioners  are  appointed,  it  is  held  the  rec- 
ord shows  that  the  appointment  was  made  conformably  to  the 
notice.  The  application  may  be  made  on  any  day  of  tlie  term." 
The  act  of  1852  provides  that  the  court  appointing  the  commis- 
sioners shall  fix  the  time  and  place  of  their  first  meeting.  It  does 
not  necessarily  follow,  however,  that  such  time  and  place  shall  be 
designated  in  the  order  of  appointment.'  And  where  the  order 
left  the  day  of  meeting  in  blank,  but  the  copy  thereof  annexed  to 
the  commissioners'  report  designated  the  day,  and  the  report  stated 
that  the  meeting  was  held  on  that  day,  and  that  the  commis- 
,  sioners  proceeded  to  hear  the  testimony  of  the  parties  in  inter- 
est, it  was  held  this  tended  to  show  there  was  a  day  fixed,  or  at 

explanation  of  the  plans  submitted:  ^ Peoria  &  R.  I.  Ry.  Co.  t).  Warner. 

J.  &  S.  R.  R.  Co.  V.  Kidder,  supra.  'Ibid. 

The  judgment  must  be  in  the  form  'Ibid. 

prescribed     by   statute:    Wilson    v.  ^  Chicago,  Burlington  &  Quincy  R. 

Rockford,   Rock  Island  &  St.  Louis  R.  Co.  v.  Chamberlain,  84  111.  333,  16 

R.  R.  Co.,  59  111.  273,  11  Am.  Ry.  Am.  Ry.  Rep.  466. 

Rep.  189.  "  C,  B.  &  Q.  R.  R.  Co.  v.  Chamber- 

'  Peoria  &  Rock  Island  Ry.  Co.   v.  lain. 

Warner,  61  111.  52,  12  Am.  Ry.  Rep.  'C,  B.  &  Q.  R.  R.  Co.  v.  Chamber- 

444,  lain. 
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least  that  the  parties  attended,  and  the  objection  that  the  time 
of  meeting  was  not  properly  designated  was  held  not  tenable.' 
Moreover,  such  objection  could  not  be  raised  in  a  collateral  pro- 
ceeding.' And  in  such  collateral  proceeding  the  commissioners' 
report  is  conclusive  upon  the  parbies,  even  if  it  do  not  appear 
that  notice  was  given  of  the  filing  thereof.  Notice  would  be 
presumed.'  And  the  filing  of  a  bill  in  chancery  by  a  person 
claiming  an  interest  in  land  wliich  has  been  condemned,  to  set 
aside  the  title  of  the  one  who  has  received  the  condemnation 
money,  and  asserting  a  claim  to  a  portion  of  such  money,  will 
be  such  an  acquiescence  in,  and  ratification  of,  the  award,  as  will 
render  it  conclusive  in  respect  to  the  interest  claimed,  without 
regard  to  such  notice.* 

The  strictness  with  which  the  proceedings  of  inferior  tri- 
bunals are  scrutinized,  or  where  a  court  is  exercising  a  special 
statutory  jurisdiction,  applies  only  to  the  jurisdiction.  When 
that  is  established,  the  maxim  omnia  rite  acta  praesumwrvter  ap- 
plies to  them,  as  well  as  to  other  courts.'  So,  in  the  case  cited, 
the  giving  of  notice  of  the  application  for  the  appointment  of 
commissioners,  and  the  presentation  of  the  petition,  gave  the 
court  jurisdiction.  Its  subsequent  action  in  appointing  the 
commissioners  was  presumed  to  be  correct,  and  that  they  had 
the  requisite  qualifications." 

In  Wisconsin  it  is  held  that  the  only  question  to  be  settled 
in  assessing  is  the  value  of  the  lands  taken,  and  damages  occa- 
sioned thereby.'     The  propriety  or  necessity  of  taking  lands  are 

'  C,  B.  &  Q.  R.  E.  Co.  V.  Chamber-  main,  and  as  such  repeals  all  conflict- 

l3.in.  ing  provisions  in  other  statutes,  and 

^C,  B.  &  Q.  R.  R.  Co.  ».  Chamber-  in  prior  railroad  charters.    A  petition, 

l^'in-  therefore,  mast  conform  to  this  law, 

'  C,  B.  &  Q.  R.  R.  Co.  V.  Chamber-  and  not  with  the  charter  of  the  com- 

1^'"-  pany,   and  if   otherwise    it   is    bad: 

*C.,  B.  &Q.  R.  R.  Co.  V.  Chamber-  Moore  ».  Superior  &  St.  Croix  R.  R. 

lain.  Co.,  34  Wis.   173,  7  Am.   Ry.  Rep. 

'  C,  B.  &  Q.  R.  R.  Co.  V.  Chamber-  253;  Bohlman  ».  Green  Bay  &  Minn, 

laii-  Ry.   Co.,  40  Wis.  157,    13  Am.   Ry. 

°  C,  B.  &  Q.  R.  R.  Co.  ».  Chamber-  Rep.  421;    Sherman    «.  Milwaukee, 

lain-  Lake  Shore  &  Western  R.  R.  Co.,  40 

'  Bums  V.  Mil.  &  MisR.  R.  R.  Co.,  9  Wis.  645,  13  Am.  Ry.  Rep.  459.  Com- 

Wis.  450.    Ch.  119,  Laws  Wis.  1872,  missioners  of  appraisal  appointed  be- 

is  a  revision  of  all  former  statutes  fore  that  act  must   nevertheless  be 

conferring  the  right  of  eminent  do-  governedby  it:  Bohlman  u.  G.  B.&M. 
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not  in  question  in  Biioh  a  proceeding,  or  on  an  appeal  there- 
from.' 

If,  instead  of  taking  some  direct  proceeding  to  test  the 
right  of  the  company  to  take  the  land  to  the  extent  claimed,  the 
owner  accept  the  damages  assessed  for  the  taking,  or  accepts 
compensation  therefor,  with  or  without  assessment,  an  injunc- 
tion will  not  lie  to  prevent  the  company  from  entering.^ 

Where  the  railroad  company  commenced  its  proceedings 
against  a  person  other  than  the  owner,  who  afterwards,  however, 
joined  in  taking  an  appeal  from  the  appraisal,  it  was  held  the 
company  might  dismiss,  and  have  the  award  set  aside,  as  in  case 
of  non-suit.° 

In  appointing  commissioners  of  appraisal  under  a  charter 
which  provides  that  the  company  may  condemn  upon  payment 
of  the  value  of  the  land  taken,  the  order  should  give,  besides  the 
language  of  the  charter,  the  construction  thereof  by  the  court, 
which  was,  that  it  was  equivalent  to  the  just  compensation  re- 
quired by  the  constitution,  including  damage  to  the  remaining 
land.* 

The  statutory  power  of  eminent  domain  must  be  strictly  pur- 
sued, and  the  jurisdiction  of  the  commissioners  of  appraisal 
should  affirmatively  appeal*.*  And  where  the  commissioners,  in- 
stead of  taking  the  oath  prescribed  by  the  act  of  1872,  supra, 
took  an  oath  to  proceed  as  enjoined  in  said  charter,  their  pro- 
ceedings were  held  void  for  want  of  jurisdiction."  Where  the 
award  recites  that  the  commissioners  were  appointed  under  a 
specified  charter,  and  took  the  oath  "  required  by  law,"  it  will  be 

Ry.  Co.,  supra.  The  actof  1874,  giving  And  see  Hatch  v.  Hawkes,  126  Mass. 

to  railroad  companies  all  the  powers  of  177;  Troy  &  Boston  R.  R.  Co.  v.  Potter 

the  general  railroad  act,  and  also  of  42  Vt.  265;  Kile  ».  Tellowhead,  80  111. 

their  respective  charters,  is  not  appli-  208.    In  such  case  the  land  holder  is 

cable  to  a  case  where  the  proceedings  estopped  to  further  contest  the  'right 

are  prior  to  the  act.     But  the  court  of  the  company:  76. 

did  not  consider  the  latter  act  had  =Wright  v.  Wisconsin  Cent.  Er.  R. 

changed  the  powers  or  duties  of  cir-  Co.,  29  Wis.  341,  12  Am.  Ry.   Rep. 

cuit  courts,  or  of  the  commissioners:  201. 

Ibid.  ^Bohlman  v.  Gr.  B.  &  M.  Ry.  Co., 

'  Bums  V.  Mil.  &  Miss.  R.  R.  Co.,  supra- 

9  Wis.  4-50,  455,  456;  "Ibid. 

'Dodge  V.  Bums,  6  Wis.  514;  Bums  "Bohlmaa  v.  G.  B.  &  M.  Ry.  Co., 

V.  Mil.  &  Miss.  R.  R.  Co.,  9  Wis.  450,  supra. 
456;    Karber  v.  Nellis,  22  Wis.  215. 
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presumed  they  were  appointed  while  the  charter  was  in  force, 
and  that  they  took  the  oath  required  by  law  at  the  time  of  the 
award/ 

In  Virginia,  where  the  assessment  is  reported  to  the  court  for 
confirmation  or  rejection,  the  report  of  the  commissioners,  if  in 
form  and  not  objectionable  on  its  face,  will  be  considered  as 
priwia  facie  correct  as  to  the  merits  of  the  finding,  and  will  be 
affirmed  if  no  cause  to  the  contrary  be  shown."  If  objections 
against  its  confirmation  be  made,  the  onus  prohandi  of  the 
question  arising  is  on  the  party  making  the  objection,  to  sustain 
the  same/  And  it  is  thedutyof  theassessingcommissioners,  in 
Virginia,  to  hear  evidence,  if  offered,  regarding  the  value  of  prop- 
erty taken,  and  the  true  measure  of  compensation.* 

The  proceeding,  in  Virginia  and  "West  Virginia,  is  at  law,  by 
a  petition  for  the  appointment  of  appraisers  to  assess  compensation. 
The  appraisers  or  commissioners  report  to  the  court.  From  the 
order  of  their  appointment  no  appeal  lies.  There  is  no  final 
judgment  from  which  to  appeal  until  judgment  upon  the  re- 
port.' 

The  rule  of  compensation  in  those  states  is  the  value  of 
what  is  taken,  at  the  time  of  taking,  without  any  enhanced 
value  of  the  land  by  reason  of  the  construction  of  the  railroad;' 
Compensation  is  to  be  made  in  money;  no  part  in  anything 
else.' 

Other  compensation,  such  as  permitting  the  company  to  enter  on 
the  land  owner's  grounds  and  build  a  fence  as  part  consideration,  is 
not  allowable,  and  to  confirm  a  report  made  on  such  a  basis  is  error, 
and  the  judgment  of  confirmation  will,  on  error  or  appeal,  be  re- 
versed.' It  is  not  only  error  in  assuming  to  pay  in  part  in  other 
than  money,  but  in  this — that  it  assumes   the  right  of  entering 

'Lyoiu).  Same,  42  Wis.  538,  15  Am.  Co.,  3  Gratt.  328. 

Ry.  Rep.  91.  e  ches.  &  Ohio  R.  R.  Co.  v.  Tyiee,  7 

^Crawford!).  The  Valley  R.  R.  Co.,  West  Va.   693;  James  River  &  Kan- 

25  Gratt.  467.  awha  Co.  v.  Turner,   9  Leigh,  318. 

^  Crawford  v.  The  Valley  R.  R.  Co.,  '  Ches.  &  Ohio  R.  R.  Co.  v.  Fatten, 

25  Gratt.  467.  6  W.  Va.   147;  Same  v.  Halstead,  7 

*  Washington,  Cin.  &  St.  Louis  R.  WestVa.  301;  Winchester*  P.  R.  R. 

R.  Co.  V.  Switzer,  26  Gratt.  661.  Co.  v.  Washington,  1  Rob.  (Va.),  67. 

'  Pack  V.  Ches.  &  Ohio  R.  R.  Co.,  5  « Ches.  &  Ohio  R.  R.  Co.  v.  Fatten, 

West  Va.    118;    Trevilian    v.     The  6  West.  Va.  147;  Same  v.  Halstead,  7 

Louisa  R.  R.  Co.,  3  Gratt.  326;  Han-  West  Va.  301. 
cock  V.  Richmond  &  Petersburg  R.  R. 
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into  the  lands  of  the  land  holder  and  disturbing  his  possession. 

The  report  must  conforrri  to  the  statute  in  reference  to  the 
rights  conferred  upon  the  company.' 

If  there  be  a  mistake  in  the  proceedings  as  to  ownership,  or  in 
the  description  of  property  sought  to  be  taken,  the  company  may 
discontinue  the  proceeding  and  begin  anew." 

The  judgment  is  to  be  simply  a  judgment  confirming  the  report. 
Aformal  judgment  against  the  company  for  the  assessment  money 
is  not  the  practice.  Under  the  statute  of  "West  Virginia  the  money, 
with  interest  thereon,  is  payable  at  the  end  of  twelve  months 
from  the  time  of  confirmation  of  the  assessor's  report.'  If  not 
paid  when  payable,  equity  will  enjoin  the  company  from  the  use 
of  the  road.* 

As  assessments  of,  and  payment  for  the  right  of  way,  are  satisfac- 
tion for  that  only  which  is  taken,  and  for  such  damages,  directly 
resulting  from  the  taking,  as  are  capable  of  being  foreseen  and  esti- 
mated by  the  assessors,  therefore,  if  other  and  different  damages 
are  suffered  in  consequence  of  such  taking  and  user,  the  land 
owner  may  recover  for  the  same,  if  still  the  proprietor;  or,  if  he 
sells,  and  the  injury  accrues  to  the  purchaser,  the  latter  may  recov- 
er against  the  company  for  the  same.  The  assessment  works  an 
estoppel  only  as  to  such  damages  as  are  a  rightful  subject  to  be 
considered  in  estimating  the  damage,  and  not  as  to  those  arising 
outside  thereof,  such,  for  instance,  as  for  improper  construction." 

The  statute  of  Virginia  which  prohibits  the  taking  of  lands  for 
a  right  of  way  within  a  space  of  sixty  feet  of  any  dwelling-house, 
is  construed  to  refer  to  lands  belonging  to  the  owner  of  the  house, 
and  not  to  the  lands  of  another  person.  The  immunity  can  only 
be  invoked  by  those  who  own  both  the  house  and  the  lands 
sought  to  be  taken.  The  owner  of  the  lands  can  not  take  the 
benefit  of  the  exemption  unless  he  be  also  the  owner  of  the  house, 
nor  can  the  owner  of  the  dwelling-house  unless  he  is  also  the 
owner  of  the  lands  which  are  being  taken.' 

iChes.&OhioR.R.Co.«).Halstead,  Gratt.  344;    W.&P.  R.  R.  Co.  v. 

7  West  Va.  301.  Washington,  supra. 

'  Ches.  &  Ohio  R.  R.  Co.  v.  Brad-  "  Richmond  &  York  River  R.  R.  Co. 

fovd,  6  West  Va.  220.  ».  Wicker,  13  Gratt.   375.    The  pro- 

'Ches.  &  Ohio  R.  R.  Co.  v.  Brad-  vision  of.  the   statute  is:   "That  no 

ford,  supra.  dwelliflg-house,  or  space  within  sixty 

•Western    Maryland  R.   R.  Co.  v.  feetof  one,  belonging  to  any  person,  be 

Owings  et  al.,- 15  Md.  199.  invaded  without  his  consent."   lb. 

'Southside  R.  R.  Co.  v.  Daniel,  20 
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An  action  will  lie  against  a  railroad  company  for  the  fair 
value  of  a  right  of  way  taken,  if  the  company,  to  avoid  an  assess- 
ment thereof,  promise  the  land  holder  to  pay  for  the  same,  and 
he  accordingly  omits,  at  their  request  and  promise,  to  cause  an 
assessment  to  be  made,  and  the  company  have  in  the  meantime 
taken  possession  of  the  premises.  In  such  case  the  land  holder 
is  no  longer  bound  to  pursue  the  special  remedy  provided  by 
statute,  but  may  enforce  the  promise  by  suit,  and  recover  a 
qucmtwrn  meruit.^ 

In  Oregon,  a  defendant  can  not  set  up  as  a  defense  to  the  con- 
demnation that  the  railroad  company  is  not  incorporated."  And 
where  the  plaintiff  sues  to  condemn  a  certain  number  of  feet  in 
width,  he  can  not  give  evidence  of  the  value  of,  or  ask  a  verdict 
for,  a  less  number  of  feet.' 

In  Maine  it  is  held,  that  commissioners  to  assess  damages  can 
not  amend  their  record,  so  as  to  make  an  award  in  favor  of  per- 
sons not  disclosed  by  the  petition.  As  to  them  they  have  no 
jurisdiction.*  "Where  the  record  of  a  board  of  commissioners, 
locating  railway  crossings  and  altering  the  courses  of  roads,  is  so 
defective  as  to  be  unintelligible  without  parol  evidence,  a  writ 
of  certiora/t'i  will  be  granted." 

The  statute  of  Maine,  of  1873,  Ch.  95,  embraces  all  the  sub- 
ject matter  of  the  Revised  Statutes,  Ch.  51,  Sec.  8,  relating  to 
applications  for  increase  or  decrease  of  damages,  and  is  therefore 
the  only  statute  in  force  providing  for  appeals  in  that  respect." 
Proceedings,  therefore,  under  the  earlier  statute,  are  void,  and 
appeals  must  be  taken  in  the  manner  provided  in  the  later  act.' 

A  mortgagee,  though  out  of  possession,  whose  mortgage  is  re- 
corded, is  a  necessary  party  to  a  proceeding  before  countv  com- 
missioners to  ascertain  the  damages  of  land  owners,-fbr  land 
taken  for  a  right  of  way.' 

■  Plott  V.  Western  N.  Car.  R.  R.  Co.,  *  Littlefleld  v.  Boston  &  Maine  R.  R. 

65  N.   Car.  74.    But  under  ordinary  Co.,  65  Me.  248, 10  Am.  Ry.  Rep.  104. 

circumstances  the  right  of  action  at  'Portland,  Saco  &  Portsmouth  R. 

common  law  is  taken  away,  and  the  R.  Co.  v.  Co.  Comr's,  65  Me.  292,  10 

special  remedy  by  assessment  is  to  be  Am.  Ry.  Rep.  119. 

resorted  to:  Mclntire  v.  The  Western  'Knight  v.  Aroostook  River  R.  R. 

N.  Car.  R.  R.  Co.,  67  N.  Car.  278.  Co.,  67 Me.  291, 16  Am.  Ry.  Rep.  3;4. 

"  Oregon  Cascade  R.  R.  Co.  v.  Baily,  '  Knight  v.  A.  R.  R.  R.  Co. 

3  Oreg.  164,  7  Am.  Ry.  Rep.  416.  *  Wilson    v.    European   &   North 

"  Oregon  Cascade  R.  R.  Co.  e.  Baily,  American  Ry.  Co.,  16.358,  16  Am. 

mpra.  Ry.  Rep.  857. 


EIGHT  OF   WAT.  36^ 

The  statute  gives  the  commissioners  jurisdiction  only  in  case  of 
disagreement  between  the  parties  as  to  the  necessity  and  extent 
of  the  real  estate  to  be  taken  for  the  various  purposes  of  the 
road,  and  as  to  this  matter  only  they  are  given  power  to  act." 
The  petition  should  present  a  case  within  the  statute,  as  it  is  the 
foundation  of  their  action — otherwise  they  will  not  obtain  juris- 
diction." It  should  contain  a  description  of  the  estate  sought  to 
be  taken,  naming  the  persons  interested  therein,  with  proper  aver- 
ments as  to  the  statutory  purposes  for  which  it  is  allowed  to  be 
taken,  and  that  the  parties  are  unable  to  agree  as  required.' 
They  have  no  power,  under  the  statute,  to  condemn  property  for 
tracks,  as  distinguished  from  side-tracks,  nor  for  the  general  uses 
allowed  by  the  statute  in  addition  to  the  specific  uses  named 
therein.*  Where  land  sought  to  be  taken  for  a  specific  purpose, 
is  described  as  comprised  within  certain  limits,  the  commission- 
ers are  confined  to  such  limits,  and  have  no  jurisdiction  beyond 
them.' 

In  Minnesota,  where  by  the  charter  of  a  railroad  company,  the 
commissioners  were  to  make  their  award  "  in  each  case  sepa- 
rately," it  was  held  that  this' did  not  require  them  to  make  sepa- 
rate assessments  for  town  lots,  where  they  formed  but  one  body 
of  land,  and  were  used  and  occupied  as  an  entirety.  And  the 
same  rule  obtains  on  appeal,  and  trial  by  a  court  or  jury.  And 
if  the  commissioners  should  assess  the  lots  separately,  it  need 
not  necessarily  be  followed  on  appeal.'  Compensation  is  to  be 
awarded  as  of  the  time  of  the  award.'  Where  the  owner  was 
notified  of  the  award  of  damages  immediately  after  its  filing, 
and  was  tendered  the  amount  at  such  time  and  before  entry,  it 
was  held  he  could  not  maintain  trespass  as  for  a  wrongful 
taking." 

Where  the  railroad  company,  in  its  petition,  avers  title  in  the 

^Spofford  f.  Bucksport  &  Bangor  Rep.  364;    Same  v.  Same,  Id.  127, 

B.  R.   Co.,  66    Me.  26,  20  Am.  By.  Jd.  370.    And  the  judgment  may  fo!- 

Bep.  20.  low  the  verdict  herein:  Ibid. 

"  SpofFord  V.  B.  &  B.  R.  R.  Co.  '  Sherwood  v.  St.  P.  &  C.  By.  Co.; 

'  Spofford  V.  B.  &  B.  R.  R.  Co.  Same  v.  Same. 

*  SpofFord  B.  B.  &  B.  R.  B.  Co.  '  Scott  v.  St.  Paul  &  Chicago  By. 

'  SpofFord  V.  B.  &  B.  B.  B.  Co.  Co.,  21  Minn.  322,   18  Am.  By.  Rep. 

« Sherwdod  ».  St.  Paul  &  Chicago  421. 
By.  Co.,  21  Minn.  122,  11  Am.  Ry. 

24 
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defendants,   they  need    not,   on   appeal,  produce  any  evidence 
tliereof.' 

In  Alabama,  in  a  proceeding  by  a  telegraph  company  to  ac- 
quire the  right  to  erect  its  wires  over  the  right  of  way  of  a  rail- 
road company,  another  telegraph  company,  to  whom  the  railroad 
company  has  granted  the  exclusive  right  to  operate  over  its  right 
of  way,  is  not  a  necessary  party; '  for  the  railroad  company 
could  not,  by  such  a  proceeding,  divest  the  state  of  its  right  of 
eminent  domain,  or  clothe  the  first  company  with  any  rights  in 
derogation  thereof  Nor  is  it  an  objection  to  the  petition  that  it 
does  not  show  whether  there  were  other  owners  of  the  lands  over 
which  the  easement  is  sought.*  And  where,  as  in  that  state,  the 
party  initiating  the  proceedings  is  bound  to  pay  the  costs,  it  is 
no  ground  for  reversal  that  the  jury,  finding  that  no  actual  dam- 
age was  sustained,  failed  to  give  a  verdict  for  nominal  damages." 
It  is  further  held  that  the  statute  conferring  jurisdiction  on  the 
probate  court  in  condemnation  proceedings,  is  constitutional.* 

8.  How  the  proper  authorities  may  be  forced  to  assess. — In 
case  the  officers  or  official  body  authorized  by  law  to  make  the 
assessment,  or  to  cause  it  to  be  made,  decline  to  discharge  the 
duties  thereof,  on  application  therefor  being  properly  made,  then 
the  performance  of  such  duties  may  be  enforced  by  writ  oimcm- 
damus.  If  the  duty  be  to  assess,  which  action  is  in  its  nature 
judicial,  then  the  writ  will  command  the  exercise  of  official  dis- 
cretion and  judgment,  without  giving  any  direction  as  to  the  man- 
ner in  which  it  shall  be  done;  but  if  the  duty  be  merely  min- 
isterial, then  the  mandamus  will  direct  the  specific  act  to  be 
performed.'  In  the  language  of  the  court,  in  Carpenter  v.  The 
County  Commissioners  of  Bristol,  above  cited,  "Were  application 
made  to  county  commissioners  to  estimate  damages  caused  by 
the  laying  out  of  a  railroad,  turnpike  or  common  highway,  the 
duty  required  of  them  would  be  a  judicial  act.     If  they  refused 

'Knauft  V.  St.  Paul,   Stillwater  &  ^  Ibid. 

Taylor's  Falls  E.   K.  Co.,  22  Minn.  *Ihid. 

173,  19  Am.  %.  Rep.  307.  '  The  Commonwealth  v.  Sessions  of 

2  New  Orleans,  Mobile  &  Texas  R.  Hampden,  2  Pick.  414;   Springfield 

R.  Co.  V.  Southern  &  Atlantic  Tel.  v.  Comr's  of  Highways,  4  Pick.  68; 

Co.,  63  Ala.  211,  13  Am.  Ry.  Rep.  Carpenter  v.  The  County  Comr's  of 

^^^-    .  Bristol,  21  Pick.  258;  Dodge  et  al.  v. 

°  ^^^-  County  Comr's,  3  Met.  (Mass.),  380. 

^Ibid, 
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or  neg'lected  to  perform  it,  this  conrt  would  issue  a  m/mdamus 
commafnding  them  to  do  it;  that  is,  to  exercise  their  judsrment 
upon  the  matter."  "  But  having  estimated  damages,  if  either 
party  should  be  dissatisfied,  and  apply  for  a  jury,  the  granting  a 
warrant  would  be  a  ministerial  duty." ' 

So  where,  as  in  Iowa  and  some  other  states,  the  law  requires 
the  sheriff  to  select  a  jury,  and  the  jury  to  assess,  the  act  required 
of  the  sheriff  is  ministerial;  but  that  imposed  upon  the  jury  is 
a  judicial  one. 

And  so  it  is  held  in  Illinois,  that  if  the  proper  authorities  de- 
cline to  take  the  initiative,  on  legal  application  therefor,  to  assess 
the  right  of  way  for  a  railroad  corijoration,  a  writ  of  rrianda/mus 
will  be  awarded  to  compel  them  to  act  in  the  premises."  And 
this,  too,  whether  the  duties  in  that  respect  be  ministerial  or 
judicial,  as  vested  in  an  inferior  tribunal.'  So,  also,  whether  the 
line  of  road  at  the  place  wliere  the  assessment  is  to  be  made,  be 
upon  the  land  or  in  the  water.'  And  the  State  of  Illinois  has 
sovereign  power  over  Lake  Michigan,  within  her  borders,  and  may 
confer  a  right  upon  a  railroad  corporation  to  locate  its  railroad 
over  the  bed  and  within  the  waters  of  said  lake." 

Nor  is  it  any  objection  to  such  an  assessment  being  made,  or 
to  the  granting  of  the  mandamus,  that  the  domestic  company 
proposing  or  applying  to  assess,  designs  to  allow  the  use  of  the 
right  of  way,  when  obtained,  by  a  railroad  corporation  of  another 
and  different  state,  in  common  with  the  use  thereof  by  itself ; ' 
nor  that  a  prior  corporation  has  a  grant  from  the  state  of  a  mere 
easement  in  the  same  waters.  The  one  is  not  inconsistent  with 
the  other,  with  proper  use.  Such  prior  grant  of  an  easement  is 
"subject  to  such  other  rights  as  the  legislature  may  confer  upon 
other  corporations";  it  gives  no  exclusive  right.' 

Depots,  engine-houses,  turn-outs,  work-shops,  and  turn-tables, 
are  necessary  appendages  for  the  convenient  use  of  a  railroad; ' 

'  21  Pick.  258,  259;    1  Am.  R.  W.  14  111.  353. 

Cases,280,  282.  °  Illinois  Central  R.  R.  Co.  v.  Rucker, 

2  Illinois  Central  R.  R.  Co. ».  Rucker,  14  111.  353. 

14  111.  353;    Chicago,   Burlington  &  « Illinois  Central  R.  R.  Co. ».  Ruckei. 

Quincy  R.  R.  Co.  «.  Wilson,  17  111.  14111.353. 

123.  '  Illinois  Central  R.  R.  Co.  v.  Rucker, 

« IlUnois  Central  R.  R.  Co. ».  Rucker,  14  111.  353. 

14  111.  353.  '  Chicago,  Bur.  &  Quincy  R.  R.  Co. 

« IlUnois  Central  R.  R.  Co.  v.  Rucker,  v.  Wilson,  17  III.  123. 
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and  a  charter  grant  to  a  railroad  company  of  power  to  construct 
a  railroad  upon  a  prescribed  route,  with  such  appendages  as  may- 
be necessary  for  the  convenient  use  of  the  same,  and  to  acquire 
the  right  of  way,  or  title  to  the  land,  necessary  therefor,  will  au- 
thorize, in  Illinois,  an  assessment  to  be  made  on  lands,  and  the 
condemnation  thereof,  for  either  of  those  purposes,  under  the  ex- 
isting, law  providing  for  such  assessments.'  And  if  proceedings 
are  denied  it,  on  application  in  due  form  to  the  proper  authori- 
ties, their  action  on  the  subject  may  be  enforced  by  mandarmis." 

And  this  power  to  condemn  lands  for  such  purposes  is  not  ex- 
hausted by  the  so  far  completion  of  the  road  as  to  put  it  in  run- 
ning order.  A  railroad  company  can  not  know  what  conveniences 
of  this  description  it  may  need,  from  time  to  time,  as  trade,  com- 
merce arid  travel  increase  with  the  growth  of  the  country.  It 
will  not,  therefore,  be  required  to  do  all  its  assessing  and  acquir- 
ing of  easements  or  lands  at  the  beginning  of  its  enterprise,  which 
it  may  ever  need,  for  there  is  then  no  means  of  knowing  fully 
what,  in  process  of  time,  the  necessities  of  the  company  and  ac- 
commodation of  the  public  may  require.' 

9.  Estimate  of  damages  and  rule  of  compensation. — There  is 
a  tacit  condition  underlying  the  title  to  all  land,  that  in  case  it 
shall  be  wanted  for  public  use  the  government  may  allow  it  to 
be  resumed  or  taken,  by  making  just  compensation  ^therefor; 
or,  if  only  a  part  is  required,  then  just  compensation  is  to  be 
made  for  such  part,  and  for  the  injury  or  depreciation  in  value 
of  the  residue,  occasioned  by  the  taking  and  separating  such 
part  from  the  original  tract.  The  amount  of  compensation  is  to 
be  the  cash  value  of  the  land  taken,  and  the  sum  that  will  equal 
the  injury  or  depreciation  of  the  residue  in  value,  added  to- 
gether. This  will  make  the  land  holder  wliole.  Of  this  value, 
ordinarily,  money  is  the  only  measure,  and  the  compensation 
must  be  made  in  money.  Ordinarily  it  can  not  be  made  in 
benefits,  speculative  or  real,  conferred  or  to  be  confen-ed   by  the 

'Chicago,  Bur.  &  Quincy  R.  R.  Co.  South  Car.  R.  R.  Co.  v.  Blake,  9  Rich. 

V.  Wilson,  17  111.  123.  Law,  22-J;  Phil.,Wilm.  &  Bait.  R.R.Co. 

2  Chicago,  Bur.  &  Quincy  R.  R.  Co.  v.  Williams,  54  Penn.  St.  103;  Beck  o. 

V.  Wilson,  17  111.  123.  United  N.  J.  R.  R.  Co.,  10  Vroom,  45; 

» Chicago,  Bur.  &  Quincy  R.  R.  Co.  In  re  New  York  Cent.  &  H.  R.  R.R.Co., 

V.  Wilson,  17  111.  123;    Toledo  &  Wa-  67  Barb.  426;  Prather».  Jeffersonville, 

baah  Ry.Co.  v.  Daniels,  16  Ohio  St.  390;  Mad.  &  Ind.  R.  H.  Co.,  52  Ind.  16. 
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use  to  whicii  the  land  taken  is  to  be  appropriated; '  nor  by  condi- 
tions imposed  upon  the  company,  nor  rights  or  easements  re- 
served to  the  land  owner  and  deducted  from  his  damages,  nor 
contemplated  improvements  by  the  company,  nor  favors  and 
privileges." 

A  proper  and  fair  method  of  ascertaining  the  sum  to  be  paid 
'«,  to  determine,  first,  the  actual  marketable  value  of  the  prem- 
.ses  in  the  aggregate,  before  the  part  to  be  taken  is  set  apart, 
and  then  again  the  like  relative  value  of  the  residue  after  the 
jmrt  taken  is  separated  therefrom;  the  difference  between  these 
estimates  will  be  the  true  measure  of  damages  and  compensa- 
tion, and  is  the  amount  to  be  paid  to  make  the  land  holder  whole. 
This,  in  a  legal  sense,  is  just  compensation.  In  the  language  of 
the  Iowa  Supreme  Court,  "The  premises,  as  left  in  the  condition 
they  will  then  be,  together  with  the  money  paid,  should  be 
equal  in  value  to  the  premises  immediately  before  the  taking." 
"  How  the  road  may  affect  the  value  of  the  land,  if  completed, 
or  any  other  consideration  of  future  benefit,  has  nothing  to  do 
with  the  assessment." '  Neither  has  the  possible  abuse  of  the( 
privilege — for  any  abuses  the  company  will  be  otherwise  re- 
sponsible. N"or  are  the  noise  of  trains,  the  dangers  arising 
therefrom,  or  inconvenience  occasioned  in  crossing  the  road  (if 
the  remaining  lands  be  separated),  to  be  taken  into  consideration. 
These  are  considered  as  met  by  the  general  conveniences  of  the 
improvement.* 

'  Ala.  &  Flor.  R.  R.  Co.  v.  Burkett,  compensation  for  what  is  taken.    For 

42  Ala.  83;  Henry  v.  Dubuque  &  Pac.  the  statute  provides  that  no  deduction 

B.R.  Co.,  2  Iowa,  288;  Brooks  ».  Dav-  shall  be   made  for  benefits  resulting 

enport  &  St.  Paul  R.  R.  Co.,  and  Bab-  from  the  work:    W.  W.  V.  R.  R.  Co. 

cook  V.  Same,  37  Iowa,  99;  Newcastle  v.  McClure,  supra. 

&  R.  R.  R.  Co.  V.  Brumback,  5  Ind.  ^Bourgoin  v.  La  Compagnie,  Law 

■"143;  McMahon  v.  Cin.  &  Chi.  Short  Rep.   5    App.   Cas.    381;     Drury    v. 

Line  R.  R.  Co.,  5  Ind.  413;    White  Midland  R.  R.   Co.,  127  Mass.   571; 

Water  Valley  R.  R.  Co.  v.  McClure,  Old  Colony  R.  R.  Co.  ».  Miller,  125 

•29  Ind.  .536;    Elizabethtown  &  Padu-  Mass.  1., 

cah  R.  R.  Co.  •».  Helm's  heirs,  8  Bush  'ggnry  v.  Dubuque  &  Pac.  R.  R. 
(ky.),  681;  Vandegrift  v.  Delaware  Co. ,  2  Iowa,  288,  310. 
11.  R.  Co.,  2  Houston,  287.  Evidence  *Sater  v.  The  Burlington  &  Mount 
that  the  land  is  worth  as  much  after  Pleasant  Plank  Road  Co.,  1  Iowa, 
taking  out  the  right  of  way  as  before,  386;  Henry  v.  The  Dubuque  &  Pa- 
is inadmissible.  If  there  were  no  act-  ciflc  R.  R.  Co.,  2  Iowa,  288;  Flem- 
ual  damage  otherwise  resulting  from  ingv.  Chicago,  D.  &  M.  R.  R.  Co.,  34 
the  taking,  the  owner  is  entitled  to  la.  353;  Harrison  v.  la.  Midland  R. 
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In  the  case  cited  from  51  Penn.  St.  Eeports,  which  was  an  ap- 
peal from  an  award  of  viewers,  assessing  damages  for  malcing  a 
railroad  through  tlie  property  of  a  land  holder,  the  Supreme  Coiii-t 
of  that  state  dispose  of  this  question  in  the  following  terms: 
"If  judicial  authority  can  iix  any  rule,  the  series  of  adjudged 
cases  from  Thoburn's  case,  7  S.  &  R.  411,  down  to  Harvey's  case, 
11  Wright,  4:34:,  has  established  the  measure  of  damages  for  build- 


E.  Co.,  36  Towa,  323;  Brooks  v.  Dav- 
enport &  St.  Paul  R.  R.  Co.,  and  Bab- 
cock  V.  Same,  37  Iowa,  93;  Gear*.  C, 
C.  &  D.  R.  R.  Co.,  43  la.  83;  S.  C.  39 
la.  23;  The  Matter  of  Furman  Street, 
17  Wend.  649;  Harvey  v.  Lloyd,  8 
Penn.  St.  R.  331;  Searle  v.  The  Lacka- 
wanna &  Bloomsburg  R.  R.  Co.,  33 
Penn.  St.  (9  Casey),  57;  Watson  v. 
The  Pittsburgh  &  Connellsville  R.  R. 
Co.,  37  Penn.  St.  (1  Wright),  469; 
East  Pennsylvania  R.  R.  Co.  v.  Hot- 
tenstine,  47  Penn.  St.  (11  Wright), 
28;  Harjrey  v.  Lackawanna  &  Blooms- 
burg R.  R.  Co.,  47  Penn.  St.  (11 
Wright),  428;  Homstein?;.  Atlantic  & 
Great  Western  R.  W.  Co.,  51  Penn. 
St.  R.  87, 90;  Pittsburg,  Fort  Wayne  & 
Chi.  Ry.  Co.  V.  Gilleland,  56  Penn.  St. 
445;  Delaware,  Lackawanna  &  West- 
ern R.  R.  Co.  V.  Burson,  61  Penn.  St. 
369;  Comm.  v.  Pitts.,  Ft.  Wayne,  & 
Chi.  R.  R.  Co.,  74  Penn.  St.  83;  Ala.  & 
Fla.  R.  R.  Co.  V.  Burkett,  42  Ala.  83; 
Snyder  et  al.  v.  The  Western  Union 
R.  R.  Co.,  25  Wis.  60;  Lyon  v.  Green 
Bay  &  Minn.  Ry.  Co.,  42  Wis.  538,  15 
Am.  Ry.  Rep.  91;  Elizabethtown  & 
Paduoah  R.  R.  Co.  v.  Helm's  Heirs,  8 
Bush  (Ky.),  681;  Perley  ».  Boston,  C. 
&  M.  R.  R.,Co.,  57  N.  H.  212;  Thomp- 
son V.  Androscoggin  R.  I.  Co.,  54  N. 
H.  545;  S.  C.  58  Id.  108;  Brand  v. 
Hammersmith  &  City  Ry.  Co.,  Law 
Rep.  2  Q.  B.  223;  S.  C.  1  Id.  130,  and 
Law  Rep.  4  H.  L.  171.  See  Chi- 
cago, Milwaukee  &  St.  Paul  R.  R. 
Co.  V.  Hall,  90  111.  42;  Struthers  v. 
Dunkirk,  W.  &  P.  R.  R.  Co.,  87 
Penn.   St.    282;    Matter    of    N.   Y. 


Cent.  &  Hudson  River  R.  R.  Co.,  l.j 
Hun,  63;  Matter  of  Stoolqiort,  1.  &  A. 
R.  R.  Co.,  33  Law  Jour.  (N.  S.),  2.")1; 
Duke  of  Buccleuch  v.  Metropolitaa 
Board  of  Works,  Law  Rep.  5  £xch. 
221;  Cumberland  &  0.  Canal  Co.  v. 
Hitehings,  65  Me.  140;  Bare  v.  Hoff- 
man, 79  Penn.  St.  71;  Anderson,  L.  & 
St.  L.  R.  R.  Co.  V.  Kernodle,  54  Ind. 
314;  Cleveland  &  M.  R.  R.  Co.  v. 
Robbins,  10  Repr.  276  (Supmi.  Ct. 
Ohio,  Jany.  1880);  Stockton  &  L.  G. 
R.  Co.  ®.  Stockton  &  C.  R.  R.  Co.,  53 
Cal.  11.  The  effect  of  the  road  in 
opening  trade,  and  thereby  bringing 
increased  competition  into  the  business 
of  the  land  holder,  is  not  to  be  con- 
sidered: 47  Penn.  St.  428.  In  Iowa 
there  is  a  constitutional  inhibition 
against  setting  off  advantages  or 
benefits  against  the  damages,  or  any 
part  thereof.  "  Private  pioperty 
shall  not  be  taken  for  public  use 
without  just  compensation  first  being 
made,  or  secured  to  be  made,  to  the 
owner  thereof,  as  soon  as  the  damages 
shall  be  assessed  by  a  jury,  who  shall 
not  take  into  consideration  any  ad- 
vantages that  may  result  to  said  owner 
on  account  of  the  improvement  for 
which  it  is  taken." — Bill  of  Rights, 
Article  1,  Sec.  18;  Oregon  Cent.  K. 
R.  Co.  V.  Wait,  3  Oi-egon,  91;  S.  C.  6 
Am.  R.  W.  Reps.  517.  And  by  the 
latter  case,  no  question  of  corporate 
capacity  can  be  raised  in  proceedings 
to  condemn  and  assess.  And  see  Ore- 
gon &  Cal.  R.  R.  Co.  V.  Barlow  and 
Wife,  3  Oregon,  311. 
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ing  a  railroad  through  a  man's  land,  to  be  the  difference  between 
the  value  of  the  land  before  the  road  was  built  and  its  value 
After  the  road  is  finished.  In  estimating  the  disadvantages  re- 
sulting from  the  road,  consequential  or  Speculative  damages  are 
to  be  rejected,  and  in  estimating  the  advantages,  such  only  as  are 
special  and  peculiar  to  the  property  in  question  are  to  be  con- 
sidered, and  not  such  as  are  common  to  the  public.  It  is  the 
business  of  the  viewers  in  the  first  instance,  and  on  ap- 
peal, of  the  jury,  to  balance  the  advantages  that  are  special 
against  the  disadvantages  that  are  actual,  and  with  the  aid  of 
whatever  testimony  is  laid  before  them,  to  find  out  as  well  as 
they  can  how  much  less  the  land  would  fetch  in  market  by 
reason  of  the  road,  and  that  sum,  which  will  represent  what  has 
really  been  taken  away  from  the  owner,  should  be  given  back  in 
damages." '     Such  is  the  rule  established  in  Pennsylvania. 

But  although  mere  inconvenience  in  crossing  the  track  is 
not  a  proper  item  of  compensation,  necessary  delay  and  labor 
in  opening  and  shutting  gates,  and  taking  down  and  putting  up 
bars,  may  properly  be  considered."  But  future  inconvenience 
in  moving  lumber  across  the  track  should  not  be  considered, 
where  the  premises  have  never  been  used  for  such  purpose.'  In 
short,  all  injuries  which  are  appreciable,  and  which  result  from 
the  construction  of  the  road,  are  to  be  considered.*  Thus,  fruit 
trees  destroyed,  and  the  expense  of  ditching,  are  to  be  included 
in  the  assessment,  and  if  not  done  they  may  be  separately  as- 
sessed." But  where,  as  in  Illinois,  the  making  of  cattle-guards 
is  dependent  on  the  consent  of  the  company,  they  can  not  be  in- 
cluded in  the  assessment.' 

'Hornstein   v.    Atlantic    &    Great  Paul  &  Chicagro  Ey.   Co.,   21   Minn.> 

Western  R.  R.  Co.,  51  Penn.  St.  R.  87,  127,  11  Am.  Ry.  Rep.  370.     And  see 

90.  Chicago  &  la.  R.  R.  Co.  v.  Hopkins, 

!>  Minnesota  VaUey  R.  R.  Co.  v.  Do-  90  111.  316;  Pittsburgh,  Va.  &  C.  Ry. 

ran,  17  Minn.  188,  4  Am.  Ry.  Rep.  Co.  v.  Bentley,  88  Penn.  St.  178. 

187.    And  see  Tucker  ».  Mass.  Cent.  'Fleming  v.    Chicago,    D.  &    M. 

R.  R.  Co.,  118  Mass.  546,  9  Am.  Ry.  R.  R.  Co.,  34  la.  358,  5  Am.  Ry.  Rep. 

Rep.  279;  Wilson  v.  Rockford,  Rock  133. 

Island  &  St.  Louis  R.  R.  Co.,  59  111.  *  St.  Louis,  Vandalia  &  Terre  Haute 

273,11  Am.  Ry.  Rep.  189.    And  in  R.  R.  Co.  u.Mollet,  59111.  235, 11  Am. 

Minnesota  it  is  held  that  inconvenience  Ry.  Rep.  193. 

in  crossing  the  tracks  is  a  proper  sub-.  '  Ibid. 

ject  of  remuneration:  Sherwood  v.  St.  "Ibid. 
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But  it  is  holden  that  the  separation  of  the  houses  from  the 
tillable  part  of  a  farm  may  be  taken  into  consideration,  if  such 
be  the  fact,  in  arriving  at  the  amount  of  injury  or  depreciation 
occasioned  to  the  premises,  as  also  the  shape  in  which  the  re- 
maining land  is  left.  And  so  if  enclosed  land  be  thrown  open 
by  the  taking,  that  fact  may  be  considered  in  arriving  at  a  gen- 
eral conclusion,  but  not  specifically  the  necessity  or  the  cost  of 
fencing.'  And  though  the  ordinary  dangers  from  fire  of  the  en- 
gines may  not  be  considered,  yet  if  the  danger  in  regard  to  exist- 
ing buildings  be  so  proximate  and  imminent  as  to  unfit  them 
for  prudent  use,  allowance  may  be  made  therefor  in  estimating 
the  damages." 

It  is  allowable,  in  assessing  damages  for  a  right  of  way,  to  take 
into  consideration  the  amount  of  fencing  which  will  be  required 
by  reason  of  appropriating  the  land  to  railroad  purposes,'  but  not 
■  the  circumstance  that  the  live  stock  of  the  land  holder  will  be 
liable  to  injury  from  operating  the  road.  The  latter  contin- 
gency may  not  in  reality  ever  occur,  and  moreover,  if  the  kill- 
ing of  the  live  stock  occurs,  the  law  affords  a  direct  remedy  and 
satisfaction  therefor,  and  to  allow  the  damages  to  be  anticipated 
in  the  assessment  of  the  right  of  way,  and  then  to  be  recovered  for 
when  the  injury  actually  happens,  would  be  to  inflict  a  double 
liability  upon  the  company  for  the  same  cause.* 

We  are  aware  that  there  are  decisions  to  the  efifect  that  more  or 
less  of  the  supposed  benefits  to  be  conferred  by  the  work  of  im- 

•Sater  v.  The  Burlington    &   Mt.  ».  Stauffer,  60  Penn.  St.  374;  Small  b. 

Pleasant    Plank  Road  Co.,  1   Iowa,  Chi.,  R.  I.  &  P.  R.  R.  Co.,  50  la.  338; 

386;    Searle  v.  The    Lackawanna  &  Lafayette,    M.    &  B.   R.     R.   Co.  v. 

Bloomsburg  R.  R.  Co.,  33  Penn.  St.  Murdock,   68  Ind.  137;  In  re  Stock- 

(9  Casey),  67.    But  unopened  mines  port,  L  &  k.  R.  R.  Co.,  33  Law  Jour, 

beneath  the  earth's  surface  are  not  to  (N.  S.),  251. 

be  taken  into  the  estimate  of  damages,  '  Pennsylvania  &  N.  Y.   R.  R.  & 

nor  the  inconvenience  which  the  road  Canal  Co.  v.  Bunnell,  81  Penn.  St.  414, 

may  occasion    in    the  future    to  the  16  Am.  Ry.  Rep.  1 ;  Baltimore,  P.  &  C. 

opening  of  them.     See  case  last  cited.  R.  R.  Co. ».  Lansing,  52  Ind.  229 ;  Same 

Nor  can  the  increased  rates  of   in-  v.  Johnson,   59  Ind.  188;   Raleigh  & 

Burance  which  may  result  from  danger  Augusta  Air  Line  R.  R.  Co.  v.  Wicker, 

to  the  owner's  property  from  the  fire  74  N.  Car.  220.  Contra  Ala.  &  Fla.  R. 

of  locomotives,  be  taken  into  consider-  R.  Co.  v.  Burkett,  46  Ala.  569. 

ation:   Patten   v.   Northern   Central  *Ala.  &  Fla.  R.  R.  Co.  i'.  Burkett, 

Ky.  Co.,  33  Penn.  St.  (9  Casey),  426.  46  Ala.  569. 

2  Wilmington  &  Reading  R.  R.  Co.   '^ 
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provement  for  which  the  land  or  right  of  way  is  taken,  are  to  be 
deducted  from  the  actual  amount  which  would  otherwise  be  due 
for  jnst  compensation;  but  such,  as  we  conceive,  is  not  the 
established  and  generally  recognized  doctrine  on  that  subject^ 
but  is  so  ruled  in  accordance  with  local  statutes.'  In  some 
of  the  states  benefits  directly  resulting  to  the  remaining  land 
are,  by  statute  or  settled  rulings,  to  be  deducted  from  the 
amount  of  compensation."  And  this,  too,  in  some  instances, 
without  regard  to  whether  they  be  common  benefits,  that  is,  such 
as  are  received  in  common  with  all  other  owners  of  real  estate  ad- 
jacent to  the  road,  or  be  special  benefits  inuring  to  the  particu- 
lar claimant  alone."  In  the  case  from  46  Cal.,  the  Supreme  Court 
of  California  say:  "  On  the  second  point  the  proposition  is,  that 
it  appears  from  the  report  of  the  commissioners  that  there  were 
no  special  'benefits  to  the  land  not  taken  resulting  from  the  con- 
struction of  the  said  road ;  though  they  also  find  that  it  will 
thereby  be  enhanced  in  value  in  the  sum  of  one  thousand  one 
hundred  and  twelve  dollars  and  fifty  cents.  From  this  the  de- 
fendant's counsel  deduce  the  argument  that,  inasmuch  as  this 
land  will  only  be  benefited  with  other  contiguous  lands,  and 
will  receive  no  benefit  peculiar  to  itself,  it  does  not  come  within 
the  rule  which  requires  benefits  -to  be  set  off  against  damages. 
In  other  words,  they  insist  that  the  benefit  must  be  special  and 
peculiar  to  the  particular  tract — something  (different  from,  and 

'Meacham  v.  The  Fitctburg  R.  R.  v.  City  of  Toledo,  34  Ohio  St.  541;  S. 

Co.,  4  Cush.  291;  S.  C,  1  Am.  R.  W.  C.  28  Id.  643;   Peoria,  Pekin  &  Jack- 

Cas.   584;   Upton  ».   South    Reading  sonville  R.  R.  Co.  v.  Black,  58  111.  38; 

Branch  R.  R.  Co.,   8  Cush.  600;  Allen  S.  C.  10  Am.  Ry.  Rep.  399;  Wilson  v. 

V.  City  of  Charlestown,  109  Mass.  246;  Eockford,  Rock  Island  &  St.  Louis  R. 

Adden  ».  White  Mts.   N.  H.  R.  R.  R.  Co.,  59  111.  273,  11  Am.  Ry.  Rep. 

Co.,  65  N.  H.  413.  189;  Keithsburg  &  E.   R.   R.  Co.  v. 

2  San  Francisco,  Alameda  &  Stock-  Henry,  79  111.   290;    Raleigh  &    A. 

ton  R.  R.  Co.  V.  Caldwell  and.  others,  Air  Line  R.  R.  Co.  ».  Wicker,  74  N. 

31  Cal.  867;  Cal.  Pacific  R.  R.  Co.  v.  Car.  220. 

Armstrong    and    others,  46  Cal.  85;  ^  g^n  Francisco,  Alameda  &  Stockton 

Garrett  v.  City  of  St.  Louis,   25  Mo.  R.  R.  Co.   u.   Caldwell  &  others,  81 

505;  Louisiana  &  F.  P.  R.  Co.  v.  Pick-  Cal.  367;  California  Pacific  R.  R.  Co. 

ett,  25  Mo.  535;  Pacific  R.  R.  Co.  v.  v.  Armstrong  and  others,  46  Cal.  85; 

Chrystal,  25  Mo.  544;  St.  Louis  &  St.  New  Orleans  Pac.  Ry.  Co.  v.  Gay,  31 

Joe  R.  R.  Co.  V.  Richardson,  45  Mo.  La.  Ann.  430.   See  Washington  Ceme- 

466;  Lee  v.  The  Tebo  &  Neosho  R.  R.  tery  ».  Prospect  Park  &  Coney  Island 

Co.,  53  Mo.  178;  Little  Miami  R.  R.  R.  R.  Co.,  68  N.  Y.  591. 
Co.  V.  CoUett,  6  Ohio  St.  182;  Malone 
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in  excess  of,  the  benefits  resulting  to  other  adjoining  lands.  But 
there  is  no  valid  reason  for  this  distinction.  The  theory  of  the 
statute  is,  that  the  land  owner  shall  receive  a  fair,  just  compen- 
sation for  the  damage  he  suffers,  and  if  that  portion  of  his  tract 
which  is  not  taken  will  be  enhanced  in  value  by  the  construc- 
tion of  a  railroad,  his  damages  will  be  diminished  to  the  extent 
of  the  enhancement,  and  hence  the  statute  contemplates  that  bv 
deducting  this  benefit  from  the  damages,  the  sum  which  remains 
will  constitute  a  "just  compensation"  in  the  sense  of  the  Con- 
stitution. This  was  the  view  of  the  question  announced  in  the 
case  of  the  San  Francisco,  Alameda  &  Stockton  Railroad  Com- 
pany V.  Caldwell,  31  Cal.  367,  which  is  decisive  of  this  point."' 
Under  a  statutory  charter,  allowing  the  benefits  which  result 
to  the  owner  of  land  taken  for  a  right  of  way,  by  reason  of  such 
taking,  to  be  deducted  from  the  damages  or  compensation  in  as- 
sessing the  same,  it  is  holden  that  the  advantages  of  increased 
custom  to  a  neighboring  hotel  of  the  land  owner,  and  thereby 
enhancing  the  value  ther^f,  are  not  such  benefits  as  can  be  taken 
into  consideration  in  arriving  at  the  amount  of  compensation. 
The  hotel  property  not  being  parcel  of  the  tract  from  which  the 
right  of  way  was  taken,  its  increased  value  could  not.be  set  off 
against  the  injury  done  to  other  lands  of  the  hotel  owner."  The 
benefits  to  be  set  off  under  the  charter  are  those  only  resulting 
to  the  owner  by  enhancing  the  value  of  the  lands  from  which 
the  right  of  way  is  taken.' 

'46  Cal.  85,  90,  91.  Penn.  St.  426;  S.  C.  1  Am.  &Eng.  R. 

^Phila.   &  Reading  R.   R.  Co.  v.  R.  Cas.   468.     In  this  case  the  rule  is 

6ilsoii,v8  Watts  (Penn.),  243;  S.  C.  laid  down  that  while  general   advan- 

2  Am.  R.  W.  Cas.  181.   And  the  fact  tages    common  to  the  public  are  not 

that  the  owner  of  land  across  which  to  be  considered,  yet  everything  con- 

a  railroad  has  been  constructed,  has  nected  with  the  general   improvement 

sold  large  quantities  of  wood  to  the  of  special  value  to  the  property,   is 

company  in  consequence  of  the  loca-  to  be. 

tion,  does  not  constitute  a  benefit  which  » Phil.  &  R.  R.  R.  Co.  v.  Gilson,  su- 
miiy  be  allowed  in  recoupment  of  pra;  Harrisburg  &  P.  R.  R.  Co.  v. 
damages  to  his  land:  Minnesota  Val-  Moore,  4  Wkly.  Notes  of  Cas.  532;  St. 
ley  R.  R,  Co.  v.  Doran,  17  Minn.  188,  Louis,  Vandalia  &  Terre  Haute  R.  R. 
4  Am.  Ry.  Rep.  187.  Where  the  Co.  v.  Brown,  58  111.  61;  Todd  v.  Kan- 
owners  of  mills  and  manufactories  are  kakee  &  111.  River  R.R.  Co.,  78  111.  530; 
permitted  by  law  to  connect  their  pri-  Paducah  &  M.  R.  R.  Co.  v.  Stovall,  12 
yate  sidings  with  railroads  in  the  vicin-  Heisk.  1 ;  Buffalo  Bayou,  B.  &  C.  R.  R. 
ity,  this  fact  may  be  considered  in  Co.  v.  Ferris,  26  Tex.  588;  Meacham 
assessing  their  damages:  Pittsburgh  v.  Fitchburg  R.  R.  Co.,  4  Cush.  291. 
&  Lake  Erie  R.  R.  Co.  v.  Robinson,  95 
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In  arriving  at  the  value  of  land  taken  for  a  right  of  way,  evi- 
dence may  be  given  of  the  price  paid  for  adjacent  lands,  by  the 
railroad  company  concerned  in  the  assessment,  and  also  of  the 
price  for  which  other  adjacent  Ipts  have  been  sold;  but  subject, 
however,  to  explanatory  evidence  of  the  circumstances  attending 
such  sales,  and  tending  to  show  that  a  greater  price  than  the  true 
value  of  the  land  had  been  paid  for  the  same,  and  the  reason 
thereof.'  But  evidence  can  not  be  given  of  the  price  fixed  by  a 
jury  on  similar  lands  in  compulsory  proceedings,  and  of  pay- 
ment of  the  amount  so  fixed.  Such  evidence  is  not  proper.' 
In  Wyman  v.  The  Lexington  &  West  Cambridge  R.  li.  Com- 
pany, the  court  say  that  if  the  price  had  been  "fixed  by  a  jury, 
or  in  any  way  compulsorily  paid  by  the  party,  the  evidence  of 
such  payment  would  be  inadmissible."  ° 

The  opinion  of  witnesses  who  are  acquainted  with  the  value 
of  the  land  may  be  admitted,  to  prove  the  value  of  the  land 
taken  or  damages  sustained.*     Evidence  of  tlie  annual  net  profits 


'  Wyman  v.  Leadngton  &  West  Cam- 
bridge R.  R.  Co.,  13  Met.  316;  S.  C.  1 
Am.  R.  W.  Gas.  426;  Pennsylvania  & 
N.  Y.  R.  R.  &  Canal  Co.  v.  Bunnell, 
81  Penn.  St.  414,  16  Am.  Ry.  Rep.  1. 
Such  evidence  is  not  admissible  in 
Iowa,  however,  unless  a  uniformity  in 
character  of  the  lands  thus  sought  to 
be  compared  is  first  shown:  King  o. 
Iowa  Midland  R.  R.  Co.,  34  Iowa,  458, 
4  Am.  Ry.  Rep.  199.  Evidence  of  an 
offer  is  inadmissible:  St.  Joseph  & 
Denver  City  R.  R.  Co.  v.  Orr,  8  Kan- 
sas, 419;  Lehmicke  v.  St.  Paul,  Still- 
water &  Taylor's  Falls  R.  R.  Co.,  19 
Minn.  464. 

'  Wyman  v.  Lexington  &  West 
Cambridge  R.  R.  Co.,  18  Met.  316; 
White  ^nd  another  i>.  The  Fitchburg 
R.  R.  do.,  4  Gush.  440;  S.  C.  1  Am. 
R.  W.  Gas.  594.  Nor  of  a  written 
statement  of  value  furnished  by  de- 
fendant to  the  assessor  of  taxes,  nor 
the  assessment  roll:  Oregon  Cascade 
R.  R.  Go.  V.  Baily,  3  Oreg.  164,  7  Am. 
Ry.  Rep.  416.  And  see  Virginia  & 
Truckee  R.  R.  Co.  v.  Henry,  8  Nev. 
165.    But  voluntary  declarations    or 


admissions  of  the  owner  are  admissi- 
ble: East  Brandy  wine  &  W.  R.  R.  Go. 
V.  Ranck,  78  Penn.  St.  454;  Concord 
R.  R.  Go.  V.  Greely,  23  N.  H.  237.  See 
Webber  v.  Eastern  R.  R.  Co.,  2  Met, 
147. 

=  13  Met.  326;  White  v.  Fitchburg 
R.  R.  Co.,  4  Gush.  440;  Bemis  v.  City 
of  Springfield,  122  Mass.  110. 

*  Sexton  V.  N.  Bridgewater,  116 
Mass.  200;  Tucker  v.  Mass.  Gent.  R. 
R.  Co.,  118  Mass.  546,  9  Am.  Ry.  Rep. 
279;  Chandler  v.  Jamaica  Pond  Aque- 
duct Co.,  125  Mass.  544;  Snows;.  Bos- 
ton &  Maine  R.  R.  Co.,  65  Me.  230,  10 
Am.  Ry.  Rep.  27;  Tate  v.  Mo.,  Kans. 
&  Tex.  Ry.  Co.,  64  Mo.  149,  17  Am. 
Ry.  Rep.  191;  Frankfort  &  K.  R.  R. 
Go.  V.Windsor,  51  Ind.  238;  Selma,  R. 
&  D.  R.  R.  Co.  V.  Keith,  53  Ga.  178. 
Contra,  Ala.  &  Fla.  R.  R.  Co.  v.  Bur- 
kett,  42  Ala.  83.  An  opinion  is  admis- 
sible as  to  the  rental  value  of  leasehold 
property:  Lawrence  ».  City  of  Boston, 
119  Mass.  126;  and  as  to  the  amount 
of  damage  or  benefit  resulting  from 
the  road:  Cairo  &  St.  Louis  R.  R.  Go. 
V.  Woosley,   85  111.  370;  Diedrich  v. 
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derived  from  the  land  for  a  particular  use,  is  not  admissible  to 
prove  the  value  at  the  time  of  taking.' 

If  the  company  get  possession,  and  construct,  or  partially 
construct,  its  road,  by  process  of  assessment  and  condemnation 
under  the  statute,  in  such  a  degree  that  the  work  becomes  a  part 
of,  or  a  fixture  on,  the  realty,  and  the  proceedings  fail,  so  that  pro- 
ceedings de  novo  are  resorted  to,  and  thereby  the  right  is  at- 
tained, then,  in  ascertaining  the  value  and  damage,  the  value  of 
structures  put  on  by  the  company  is  to  be  excluded,  and  not  in- 
cluded in  the  amount.' 

The  proximity  of  a  railroad  to  the  dwelling  house  of  a  land 
holder  through  whose  lands  the  right  of  way  is  taken  and  as- 
sessed, is  not  a  matter  to  be  taken  into  consideration  in  the  as- 
sessment of  damages  to  such  land  holder  for  a  right  of  way.  The 
annoyance  which  may  be  occasioned  by  trains  is  not  in  itself  a 
nuisance  or  injury,  but  is  incident  and  inevitable  to  the  exercise 
of  the  franchise  granted  by  law;  moreover,  it  is  not  land  taken, 
or  land  injured  by  the  taking.  BuJ;.  if  by  taking  part  of  the 
land,  the  operation  of  the  franchise  be  brought  nearer  to  the 
dwelling,  and  thereby  render  the  land  occupied  by  the  dwelling 
less  valuable,  or  affect  it  more  injuriously,  then  this  circum- 
stance may  be  considered  in  estimating  the  damages.  But  not 
damages  for  the  results  of  the  exercise  of  the  franchise;  only 
compensation  for  the  greater  injury  in  such  case  to  the  whole 

N.W.  Union  Ey.  Co.,  47  Wis.  662;  of  the  court,  see  Montclair  Ry.  Co.  v. 

Snow  p.  Boston  &  Me.  R.  R.  Co.,  «u-  Benson,  36  N.  J.  Law,  557. 

pra.    A  better  practice  is  to  arrive  at  i  Stockton  &  Copperopolis  R.  R.  Co. 

the  damages  by  a  comparison  of  the  v.  Galgiani,  49  Cal.  139,  7  Am.   Ry. 

values  of  the  property  before  and  af-  Rep.  263. 

ter  the  taking,  as  shown  by  the  evi-  2  California   Pacific    R.    R.    Co.  ». 

dence:     Diedrich   v.   N.  W.  U.  Ry.  Armstrong  and  others,   46  Cal.  85; 

Co.;  Carter  v.  Thurston,  58  N.  H.  104;  MitcheU  v.  111.  &  St.  Louis  R.  R.  Co., 

Houston  &  Tex.  Cent.  R.  R.  Co.  v.  85  111.  566;  Price  ».WeehawkenFeny 

Knapp,  51  Tex.  592;  ante,  p.  378.    By  Co.,  4  Stew.  (N.   J.),  31;    Justice  ». 

other  authorities  the  witnesses  are  per-  Nesquehoning  Valley   R.  R.  Co.,  87 

mitted  to  state  the  particular  injuries  Penn.  St.  28;  Daniels  v.  C,  I.  &.N.  R. 

sustained,  leaving  the  jury  to  estimate  R.  Co.,  41  la.  52;  Morgan  ».  Chicago 

the  compensation  therefor:  Bait.,  P.  &  &  N.  R.  R.  Co.,  39  Mich.   675.     And 

C.  Ry.  Co.    V.  Johnson,  59  Ind.  247;  see  Van  Keuren  v.  Central  R.  R.  Co. 

Same  v.  Stoner,  U.  579.    That  the  of  N.  J.,  38  N.J.  Law,  165,  13  Am.  Ry. 

time  over  which  the  inquiry  may  ex-  Rep.  43. 
tend,  on  appeal,  is  in  the  discretion 


EIGHT  or  WAT.        .  381 

remaining  premises,  involved  in  the  character  of  the  pnrpose  for 
which  a  part  is  taken.' 

In  grading  a  railroad,  the  company  have  a  right  to  remove 
not  only  the  earth,  but  loose  stones  and  solid  rock,  and  the 
latter  may  be  removed  by  blasting,  as  a  proper  means  incident, 
to  construction.  It  may  therefore  be  resorted  to,  although  it 
result  in  injury  to  the  adjoining  land.  Thus  the  jury,  in  assess-. 
ing  damages  for  aright  of  way,  may  properly  take  such  injury 
into  consideration,  whether  already  done,  or  likely  to  occur  in 
the  course  of  construction."  But  as  the  jury  are  to  presume  the 
work  will  be  effected  in  a  proper  manner,  and  as  it  is  the  duty  of 
the  company  to  remove  the  stones  thrown  out  on  to  the  adjoin- 
ing land  within  a  reasonable  time,  and  the  leaving  them  there  to 
the  injury  of  the  land  owner  is  not  a  necessary  result  of  taking 
the  right  of  way,  or  of  the  construction  of  the  road,  therefore 
such  injury  caused  thus,  by  omitting  to  remove  the  stones,  can. 
not  be  taken  into  consideration  by  the  jury,  in  estimating  tlie 
damages  of  the  land  owner  for  the  right  of  way.  They  can  not 
award  damages  upon  the  supposition  that  there  will  be,  or  has 
been,  in  that  respect,  a  breach  of  duty.  The  charter  does  not 
sanction  the  committing  of  such  injury,  and  the  law  does  not 
contemplate  an  assessment  for  injuries  committed  which  are 
not  authorized  by  the  charter.' 

'  Proprs.  of  Locks  &  Canals  D.  Nash-  parties'  land:  Tb.;  and  for  the  per- 

ua  &  Lowell  E.  R.  Co.,  10  Gush,  385;  eolation  of  water  causing  injury  to  ad- 

Presbrey  v.  Old  Colony  &  Newport  R.  joining  land:  Hofifer  v.  Penn.  Canal 

R.  Co.,  103  Mass.  1;    Walker  v.  Old  Co.,  87  Penn.  St.  221. 

Colony  &  Newport  R.   R.   Co.,   103  ^  Whitehouse  «.  Androscoggin  R.  R. 

Mass.  10;  S.  C.  4  Am.  R.  509;    Cale-  Co.,  52  Maine,  208;  Dearborn  v.  B., 

donianRy.  Co.  v.  Ogilvy,  2  Macq.  229.  C.  &  M.  R.  R.  Co.,  4  Poster  (24  N. 

'■  Dodge  V.  County  Coin'rs,  3  Met.  H.),  179;  Sabin  v.  Vermont  Cent.  R. 

380;  Whitehouse  v.  Androscoggin  R.  R.  Co.,   25  Vt.  363;  Pittsburg,  Fort 

R.  Co.,  52  Maine,   208;    Tibbetts  v.  Wayne  &  Chi,  Ry.   Co.  ».  Gilleland, 

Knox  &  Lincoln  R.  R.  Co.,  62  Me.  437.  56  Penn.  St.  445.    And  though  a  ten- 

And  so  the  jury  may  properly  allow  ant  in  possession  is  entitled  to  damages 

damages  for  the  destruction  of  a  spring  for  injury  to  his  leasehold  estate,  yet 

of  the  land  holder,  where  the  proper  not  so  for  a  mere  expectancy  or  chance 

constructidn  of  theroad  will  necessarily  of  renewal  thereof:  Rex  v.  Liverpool  & 

destroythe  same:  Lehigh  Va'leyR.R.  Manchester  Ry.  Co.,  1  Eng.  R.  W. 

Co.  V.  Trone,  28  Penn.  St.  (4  Casey),  Cases,    584;    Wainwright   «.    Rams- 

206.     And  this,   too,    although    the  den,  1  Eng.  R.  W.  Cases,  714.     One 

spring  be  situated  below  highwater  merely  having  the  possession,  without 

mark  .of  a  stream,,  which  bounds  th&  title  or  interest,  can  not  recover  daili- 
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And  so  eTidence  of  damage  resulting  from  the  negligent  or  de- 
fective construction  of  the  railroad  is  not  admissible  in  determin- 
ing the  compensation,  under  a  statute  which  provides  for  compen- 
sation for  damage  the  owner  "  will  sustain  by  the  appropriation 
of  his  land."  Such  damages  may  be  recoverable  in  a  proper 
action  therefor,  but  they  do  not  constitute  an  element  of  the 
value  of  the  land,  or  of  the  compensation  to  be  allowed.' 

Evidence  that  the  damage  was  increased  by  the  diagonal  course 
of  the  railroad  across  the  owners  land,  is  admissible."  And  the 
height  of  the  embankment,  and  depth  of  the  ditches,  made  on 
the  land,  may  be  shown.*  And  where  the  part  taken  renders  the 
shape  of  the  remainder  irregular  and  inconvenient,  the  owner 
must  be  compensated  for  such  damage.  But  it  seems,  if  subse- 
quently a  pai't  of  the  remainder  is  sought  to  be  taken  by  the 
same  railroad,  the  compensation  can  not  be  allowed  a  second 
time.* 

Wliere  town  or  city  lots  are  appropriated  for  railroad  purposes, 
which  are  used  by  the  owner  with  other  lots  in  the  same  business, 
but  are  separated  by  streets  or  alleys  from  such  other  lots,  in  es- 
timating compensation  the  lots  should  not  be  considered  as  an 
entirety,  and  compensation  allowed  for  damages  resulting  to  the 
whole,  in  respect  to  the  business  for  which  they  are  Used.'    But 

ages  for  an  injury  merely  to  the  land  it-  Co.  v.  Orr,  8  Kans.  4l9,  5  Am.   Ey. 

self:  Rosa  v.  Mo.,  Kansas  &  Tex.  Ry.  Rep.  127. 

Co.,  18  Kans.  124,  15  Am.  Ry.  Rep.  'Ibid. 

210-  *  Lake  Superior  &  Mississirpi  R.  R. 

•King  V.  Iowa  Midland  R.  R.  Co.,  Co.  v.  Grave,  17  Minn.  322, 4* Am. Ey. 

34  la.  458,  4  Am.  Ry.  Rep.  199.    In  Rep.  173. 

this    case   the  railroad  was  so  con-  '  Fleming  v.  Chicago,  D.  &  M.  R.  R. 

structed,  that  water  faUing  upon  the  Co.,  34  la.  353,  5  Am.  Ry.  Rep.  133. 

land  appropriatedwas  conducted  upon  See  Matter  of  N.  T.  Cent.  &  Hudson 

adjoining  lands  of  the  former  owner.  River  R.   R.  Co.,  6  Hun,  149.     And 

to  the  injury  of  his  crops.    It  was  also  the  owner  may  show  the  platting  of 

held  in  this  case,  that  the  failure  of  the  land  into  lots  and  streets,  prior 

the  raih-oad  company,  for  a  time,  to  to  the  commencement  of  condemna- 

constract  cattle-guards,  as  required  by  tion  proceedings,   and  made  without 

law,  thus  leaving  the  remaining  lands  knowledge    of   a  contemplated   con- 

of  the  owner  open  and  unfenoed,  could  demnation:  Pittsburgh,  Fort   Wayne 

not  be  included  in  the  estimate:  Ibid.  &  Chicago  Ry.  v.  Probst,  30  Ohio  St. 

And  see  to  this  point,  St.  Louis,  Van-  104,  16  Am.  Ry.  Rep.  271.     It  may 

dalia  &  Terre  Haute  R.  R.  Co.  v.  Mol-  also  be  shown  that  the  land  so  subdi- 

lefc,  59  111.  235,  11  Am.  Ry.  Rep.  193.  vided  is  more  valuable  than  by  the 

'  St.  Joseph  &  Denver  City  R.  R.  acre,  and  for  that  purpose  a  diagram, 


EIGHT    OF   WAT.  383 

if  the  division  is  only  nominal,  and  the  lots  are  used  by  the 
owner  for  a  common  purpose  and  as  an  entirety,  the  damage 
should  be  assessed  accordingly.' 

"Where  the  owner  has  removed  from  the  land  condemned,  be- 
fore the  examination  and  award,,  certain  buildings,  upon  the 
promise  of  the  railroad  company  to  repay  him  the  expense  thereby 
incurred,  and  the  value  of  the  buildings,  it  will  be  erroneous  to 
include  such  expense  in  the  award." 

Where  the  portion  appropriated  by  the  railroad  company  is 
part  of  a  larger  tract,  used  as  a  brick-yard,  evidence  is  admissible 
to  show  that  the  owners  were  thus  prevented  from  enlarging  their 
works,  and  that  in  consequence  the  value  of  the  yard,  as  it  was, 
was  depreciated.'  And  evidence  is  admissible  to  show  that  a 
warehouse  for  storing  and  shipping  grain,  possesses  superior 
facilities  over  other  structures  of  a  like  character  in  the  same 
vicinity,  as  affecting  the  question  of  value;*  and  that  the  land 
sought  to  be  condemned  by  the  company  affords  the  only  route 
by  whicli  the  company  can  make  a  connection  with  other  rail- 
roads terminating  at  that  point.' 

And  though  there  are  decisions  to  the  contrary,'  it  is  well 
settled  that  the  risk  of  daniage  by  fire  which  may  escape  from 
locomotives  is  not  a  proper  item  to  be  taken  into  consideration 

showing  tlje  mode   of  subdivision,  is  Minn.  E.  R.  Co.,  23  Minn.  18, 17  Am. 

admissible:  Pittsb.,  Ft.  W.    &  C.  By.  By.  Rep.  19. 

V.  Probst.    And  see  Rippe  v.  Chicago,  '  Brisbine  v.  St.  Paul  &  Sioux  City 

Dubuqjie  &  Minn.  B.  R.  Co.,  23  Minn.  R.  R.  Co.,  23  Minn.  1-14,  17  Am.  Ry. 

'  18,  17  Am.  Ry.  Rep.  19.     And  it  is  Rep.  65.    But  see  Sfcinson  v.  Chi.,  St> 

for  the  jury  to  say  whether  they  will  P.   &  M.    Ry.     Co.,    27  Minn.  284 

cempute  the  value  of  the  land  as  sub-  S.   C.   6  N.   W.   Repr.   784;   Mattel 

divided,  or  its  value  for  other  purposes:  of  Boston,  H.  T.  &  W.  By.   Co.,  22 

Ibid.    The  inquiry  whether  there  has  Hun,  176;  S.  C.  10  N.  T.  Wkly:  Dig. 

been  a  binding  dedication,  is  material  S27. 

oa  the  question  of  value:  JfcjcZ.  «Phil.    &    Beading   R.   R.   Co.  ». 

'  Keithsburg  &  E.   B.    B.    Co.  v.  Yeiser,  8  Penn.  St.  (8  Barr),  366;    Tn 

Henry,  79  111.  290;   Benwick  v.  D.  &  re  Utica,   C.  &  S.  V.  B.  B.   Co.,   56 

N.  W.  By.  Co.,  49  la.  664.  Barb.  456;  Somerville  &  Easton  B. 

2  Sherwood  v.  St.  Paul  &  Chicago  B.  Co. ».  Doughty,  2  Zab.  495;  Propr's 

By.  Co.,  21  Minn.  122,  11  Am.  Ry.  of  Locks  &  Canals ».  Nashua  &  Lowell 

Rep.  36'4.  B.  B.  Co.,  10  Cush.  392;    Colvill  v. 

=  Same  v.  Same,  Id.  127,  Id.  870.  St.  Paul  &  Chi.  By.  Co.,  19  Minn. 

See  Lafayette,  M.  &  B.  B.  R.  Co.  v.  283;  Hatch  v.  Cin.  &  Ind.  R.  R.  Co., 

Murdook,  68  Ind.  187.  18  Ohio  St.  124. 

*Bippe   V.    Chicago,    Dubuque  &  ' 
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in  estimating  and  assessing  the  damages  of  a  land  holder,  arising 
from  the  taking  of  land,  or  a  right  of  way  as  an  easement  over 
lands,  for  a  railroad.'  It  is  of  too  uncertain- and  contingent  a 
nature.  No  injury  of  the  kind  may  ever  happen.  Besides,  such 
injuries,  should  they  occur,  may  be  the  result  of  negligence;  to 
pay  for  them  beforehand  would  amount  to  a  license  of  them  in 
effect,  unless  the  company  be  still  held  liable  in  the  form  of  an 
action,  and  that  would  subject  it  to  double  accountability,  which 
is  equally  reprehensible  in  law.  On  the  other  hand,  to  allow 
such  estimate  of  conjectural  injuries,  would  include  those  ha])- 
pening  without  fault  or  negligence  of  the  company,  for  which 
upon  common  law  principles  it  is  never  liable,  and  would  thus 
put  it  in  the  power  of  a  jury  not  only  to  proceed  upon  visionary 
estimates  of  the  result  of  what  might  never  happen  at  all,  but 
moreover,  to  include  possible  occurrences  for  which  in  a  suit 
at  law  no  right  of  recovery  would  ever  exist.  This,  too,  without 
the  possibility  of  anj' explanation  or  defense  whatever,  and  in 
cases,  too,  wherein  the  land  holder  himself  may  be  the  cause  of 
the  injury,  as  of  his  own  negligence.  In  the  language  of 
LowKiE,  J.,  "  There  may  be  but  a  single  shanty  on  the  land  of 
the  claimant,  and  if  we  arc  to  provide  for  future  risks,  the  duty 
is  not  satisfied  by  merely  ascertaining  the  risk  of  the  shanty,  for 
there  may  yet  be  a  hundred  houses  there:  how  can  it  be  told 
how  many,  or  of  what  kind  or  value?  And  who  can  calculate 
the  chances  of  accidental  fire?  "We  know  not  yet  the  kind  of 
fuel  that  may.  be  used ;  nor  the  improvements  to  be  made  for 
preventing  the  emission  of  sparks;  nor  how  soon  there  will  be 
another  element  than  fire  and  steam  for  locomotive  power,  nor 
whether  there  will  be  one  or  one  hundred  locomotives  daily 
along  the  road."  Sunbury  &  Erie  E.  E.  Co.  v.  Hummell,  27 
Penn.  St.  (a  Casey),  106. 

There  are  circumstances,  however,  under  which  allowance  is 
to  be  made  for  the  danger  of  fire  from  the  engines,  as  where  the 
proximity  of  the  road-bed  to  houses  or  other  structures  of  a  com- 

'  Sunbury  &  Erie  R.  R.  Co.  v.  Hum-  New  Albany  &  Salem  R.  R.  Co.,  13 

mell,  27  Penn.  St.  (3  Casey),,  99;  Le-  Ind.  90;  Fleming  v.  Chicago,  D.  &  M. 

high  Valley  R.  R.  Co.  v.  Lazarus,  28  R.  R.  Co.,  34  la.  353,  5  Am.  Ry.  Rep. 

Penn.  St.  (4  Casey),  203;  Patten  r.  133;    In  re  Union  Village  &  J.  R.  R. 

Northern  Cent.  Ry.  Co.,  83  Id.  426;  Co.,  53  Barb.  457. 
Lafayette     Plank    R.    Co.    v.    The 
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l)ustible  nature  is  such  as  to  render  them  unsafe  in  an  ordinary 
■sense  in  remaining  there,  so  that  their  removal  or  destruction 
becomes  necessary  for  the  construction  and  use  of  the  road.  In 
such  cases  compensation  is  to  be  made  therefor.'  But  this  prin- 
ciple does  not  extend  to  ordinary  dangers  from  fire;  the  ques- 
tion of  liability  for  these  is  to  be  considered  when  the  cases 
occur. 

In  some  of  the  states  evidence  is  allowable  of  increased  hazard 
from  fire,  causing  increased  rates  of  insurance  to  buildings  and 
property  along  tiie  line  of  the  road,  by  reason  of  the  construc- 
tion of,  and  taking  lands  for,  a  railroad,  and  as  an  element  of  com- 
pensation in  assessing  damages  for  the  right  of  way.' 

The  necessary  destruction  of,  or  injury  to,  the  water  power 
or  privilege  of  a  party,  is  a  species  of  damage  which  will  entitle 
him  to  compensation  from  a  railroad  company,  under  the  statute 
providing  for  the  assessment  of  damages  occasioned  by  taking 
property  for  a  right  of  way.'  And  on  the  trial  of  such  a  proceed- 
ing it  is  competent  for  the  company  to  show  by  evidence  to  the 
jxiry,  for  the  purpose  of  reducing  the  finding  of  damages,  what 
sum  the  injury  complained  of  could  be  remedied  for;  such  evidence 
goes  directly  to  the  admeasurement  of  damages,  and  it  is  error  to 
exclude  it  from  the  jury.*  Nor  does  it  matter  to  the  contrary, 
where  the  injury  is  from  the  causing  of  water  to  back  upon  the 

'  Wilmington  &  Reading  R.   R.  Co.  supra ;  Propr's  of  Locks  &  Caua's  v. 

V.  Stauifer,  60  Penn.  St,  374;  Phil.  &  N.  &  L.  R.  R.  Co.,  supra. 

R.    R.  R.   Co.    V.    Yeiser,     supra;  "Harrington  et  al.  v.  St.  Paul  & 

Swinney  v.  P.  W.,  M.  &  C.  R.  R.  Co.,  Sioux  City  R.  R.  Co.,  17  Minn.  215; 

59  Ind.  205;  Lafayette,  M.  &B.  R.R.  Colvill  v.   St.   Paul  &   Chicago  Ry. 

Co.  V.  Murdock,  68  Ind.  137;  Small  v.  Co.,  19  Minn.  283;  Curtis  v.  St.  P.,  S. 

C,  R.  I.  &  P.  R.  R.  Co.,  50 la.  338;  St.  &  T.  P.  R.  R.  Co.,  supra. 

Louis  &  S.  E.  Ry.  Co.  v.  Teters,  68  III.  '  The  Barclay  R.  R.  Co.  v.  Ingham, 

144;  Jones  v.  Chicago  &  la.  R.  R.  Co.,  36  Penn.  St.  (12  Casey),   194;  Lake 

Id.  380;  Oregon  &    Cal.   R.  R.  Co.  v.  Superior  &  Mississippi  R.   R.  Co.  v. 

Barlow,    3     Oreg.    311;     Snyder   v.  Greve,  17  Minn.  322,  4  Am.  Ry.  Rep. 

Western  Union  R.  R.  Co.,   25  Wis.  173;    Stodghill  v.  Chicago,   Burling- 

60;    Colyill   ».   St.    P.  &    C.    R.  R.  ton  &  Quincy  R.  R.  Co.,  43  la.  26,  14 

Co.,   supra;    Curtis  v.  St.  Paul,  Still-  Am.   Ry.  Rep.  398.    But  the  owner 

water  &  Taylor's    Palls    R.   R.   Co.,  may  not  flow  the  land  taken,  in  the 

20  Minn.  28;    S.  &  E.  R.  R.   Co.   v.  use  of  his  water  power:  Lake  Superior 

Doughty,  supra;  In  re  Utica,  C.  &  S.  and  Mississippi   R.  R.  Co.  v.  Greve, 

Y.^.B,.  Co.,  supra;  Bloomfleld  &  R.  supra. 

N.  G.  L.  Co.    V.  Calkins,  1  Thomp,  *  The  Barclay  R.  R.  Co.  v.  Ingham, 

&  C.  549;  Hatch  v.  C.  &  I.  R.  R.  Co..  36  Penn.  St.  (12  Casey),  194. 

25 
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parties'  mill  wheel,  that  the  stream  on  which  it  is  situated  is  by 
statute  declared  a  public  highway,  if  such  stream  is  within  the 
lines  of  the  proprietor's  land  boundary.  In  such  case  it  is  in- 
cluded therein,  and  belongs  to  the  owner  of  the  land."  And 
though  in  point  of  fact  snch  stream  be  practicably  navigable,  yet 
the  public  have  only  an  easement,  or  right  of  passage  thereon, 
and  the  statute  in  such  case  is  but  declaratory  of  the  common 
law,  and  confers  nothing,  as  such  easement  exists  without  it,  but 
not  so  as  to  deprive  the  owner  of  the  benefit  of  his  water  power 
and  rights  therein." 

But  in  Massachusetts  the  ruling  is,  that  for  damages  occasioned 
by  constructing  a  railroad  in  such  a  manner  as  to  obstruct  the 
flow  of  a  stream,  and  tliereby  set  back  the  water  so  that  it  over- 
flows land  not  passed  over  by,  or  reaching  to,  the  railroad,  no  as- 
sessment can  be  had  under  the  statute.  Depreciation  in  value 
thiis  caused  is  too  remote  and  consequential  to  be  compensated 
as  damages  flowing  from  the  taking  of  land  as  contemplated  by 
the  statute.  It  is  not  such  an  injury  as  necessarily  results  from 
a  proper  construction  of  the  road,  and  therefore  compensation 
can  not  be  had  by  assessment;  and  the  building  of  the  obstruc- 
tion without  a  culvert  not  being  necessary  to  the  success  of  the 
enterprise,  redress  can  not  be  had  under  the  statute." 
,  All  direct  damage  to  real  estate,  says  the  learned  Justice  Shaw, 
by  passing  over  it,  or  part  of  it,  or  which  affects  the  estate  di- 
rectly, though  it  does  not  pass  over  it,  as  by  a  deep  cut  or  high 
embankment,  so  near  lands  or  buildings  as  to  prevent  or  diminish 
the  use  of  them,  by  rendering  probable  the  fall  of  buildings,  the 
caving  in  of  earth,  the  draining  of  wells,  and  diversion  of  water 
courses,  so  far  as  these  are  necessary  and  proper  results  of  suit- 
able and  proper  works  to  accomplish  the  enterprise;  as  also  the 
necessary  blasting  of  rocks  so  near  houses  as  to  cause  damage,  or 
running  a  track  so  near  them  as  to  cause  appreciable  danger 

'The  Barclay  R.  R.  &  Coal  Co.  ».  385;    Leh=gh  Valley  R.  R.  Co.  v.  Mc- 

Ingham,    36    Pennsylvania    St.    (12  Farlan,  4  Stew.  (N.  J.),  706;    S.  C.  3 

Casey),  194.  Id.  180;  Thompson  v.   Androscoggin 

2 The  Barclay  R.   R.  &  Coal  Co.  R.  I.  Co.,  54  N.  H.  545;  S.  C.  58  Jd. 

V.  Ingham,  36  Penn.  St.  (12  Casey),  108;  Kemper  v.  City  of  Louisville,  14 

194.  Bush,  87;  Grand  Rapids  Booming  Co. 

'  Proprietors  of  Locks  &  Canals  v.  v.  Jarvis,  30  Mich.  308;    Ashley  v. 

Nashua  &  Lowell  R.  R.  Co.,  10  Cush  City  of  Port  Huron,  35  Mich.  296. 
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from  fire;  these  may  all,  under  suitable  circumstances,  be  proper 
subjects  for  assessment  of  damages.' 

In  assessing  for  a  right  of  way,  the  rule  in  Massachusetts  is, 
that  the  estimate  of  damages  is  to  be  made  as  of  the  value  and 
injury  at  the  date  of  taking  or  appropriating  the  land,  and  interest 
is  to  be  added  thereto,  if  the  assessment  be  subsequent,  up  to  the 
time  of  making  the  assessment."  But  interest  is  sometimes  com- 
puted from  the  time  of  filing  the  location,'  and  from  the  time  of 
making  the  assessment  or  award.*  It  has  been  computed,  also, 
from  the  time  of  filing  or  approving  the  award,'  and  even  from 


'  Proprietors  of  Looks  and  Canals  v. 
Nashua  &  Lowell  R.  R.  Co.,  10  Cush. 
385,  391,  392.  Aliter  as  to  the  diver- 
sion of  surface  water:  Morrison  v. 
Bucksport  &  Bangor  R.  R.  Co.,  67 
Me.  353;  Conhocton  Stone  Road  Co. 
1-.  Buffalo,  N.  Y.  &  Erie  R.  R.  Co.,  5 
Thomp.  &  C.  651;  S.  C,  3  Hun,  523, 
52  Barb.  390,  and  51 N.  Y.  573;  Wake- 
field V.  Newell,  12  R.  I.  75;  Atchison, 
Topeka  &  Santa  Fe  R.  R.  Co.  v.  Ham- 
mer, 22  Kans.  763.  Contra,  Jackson- 
vUle,  N.  W.  &  S.  B.  R.  R.  Co.  v. 
Cox,  91  111.  500;  Hurdman  v.  North 
Eastern  Ry.  Co.,  Law  Rep.  3  C.  P. 
Div.  168.  See  Cornish  v.  Chicago,  Bur- 
lington &  Quincy  R.  R.  Co.,  49  la. 
378;  McCormid!:  v.  Kansas  City,  St. 
Jos.  &  Council  Bluffs  R.  R;  Co.,  70 
Mo.  309. 

^  Reed  v.  Hanover  Branch  R.  R.  Co., 
105  Mass.  308;  Kidder  v.  Oxford,  116 
Mass.  165;  Hampden  Paint  and  Chem- 
ical Co.  V.  Springfield,  Athol  &  N.  E. 
R.  R.  Co.,  124  Mass.  118,  17  Am.  Ry. 
Rep.  453;  Old  Colony  R.  R.  Co.  ■». 
Miller,  125  Mass.  1;  Chandler  v. 
Jamaica  Pond  Aq.  Co.,  Id.  544. 
And  see  North  Hudson  Co.  R.  R.  Co. 
V.  Booraem,  28  N.  J.  Ch.  450,  14 
Am.  Ry.  Rep.  202;  Sherwood  v. 
St.  Paul  &  Chicago  Ry.  Co.,  21  Minn. 
122,  11  Am.  Ry.  Rep.  364;  Warren  v. 
First  Div.  St.  Paul  &  Pacific  R.  R. 
Co.,  Id.  424,  19  Am.  Ry.  Rep.  227; 
Knauft  V.  St.  Paul,  Stillwater  &  Tay- 
lor's Falls   R.  R.  Co.,  22  Id.  173,  19 


Am.  Ry.  Rep.  307;  Conter  v.  St.  Paul 
&  Sioux  City  R.  R.  Co.,  Id.  342,  19 
Am.  By.  Rep.  407;  Daniels  v.  C,  I. 
&  N.  R.  R.  Co.,  41  la.  52;  Chicago  & 
la.  R.  R.  Co.  V.  Hopkins,  90  111.  316. 
Interest  is  also  allowed  in  Georgia, 
where  the  amount  of  the  assessment  is 
increased  on  appeal,  thus  establishing 
the  justice  of  the  appeal :  Selma,  Rome 
&  Dalton  R.  R.  Co.  v.  Gammage,  63 
Ga.  604;  S.  C.  1  Am.  &  Eng.  R.  R. 
Cas.  41.  Interest  is  not  forfeited 
because  the  land  owner  has  delayed 
his  suit:  Drury  v.  Midland  R.  R.  Co., 
127  Mass.  671;  nor  because  he  has 
been  permitted  to  remain  in  posses- 
sion by  the  company:  Old  Colony  R. 
R.  Co.  ».  Miller,  supra;  City  of  Phil. 
V.  Dyer,  41  Penn.  St.  463.  But  no 
interest  is  recoverable  for  such  time  as 
the  company  could  not  lawfully  have 
possession:  South  Park  Com'rs  v. 
Dunlevy,  91  111.  49. 

^  Bemis  v.  City  of  Springfield,  122 
Mass.  110;  Old  Colony  R.  R.  Co.  v. 
Miller,  supra;  Logansport,  C.  &  -S. 
Ry.  Co.  V.  Buchanan,  52  Ind.  163;  La- 
fayette, M.  &  B.  R.  R.  Co.  V.  Murdock, 
68  Ind.  137. 

^Whitacreo.  St.  Paul  &  Sioux  City 
R.  R.  Co.,  24  Minn.  311;  Metier  «. 
Easton  &  Amboy  R.  R.  Co.,  8  Vroom, 
222. 

'  Driver t'.  Western  Union  R.  R.  Co., 
32  Wis.  569;  Beale  v.  Penn.  R.  R. 
Co.,  86  Penn.  St.  509. 
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the  time  of  filing  the  petition;  also'  from  the  beginning  of  con- 
struction." 

In  Massachusetts,  it  is  held  that  a  road  across  one's  own  land 
is  not  a  private  way,  within  the  meaning  and  limitation  of  the 
general  statutes  of  Massachusetts,  Chap.  63,  §  28,  and,  there- 
fore, it  is  not  essential  that  an  assessment  of  damages  for  obstruc- 
tion of  the  same  by  the  construction  of  a  railroad,  shall  be  set 
on  foot  within  one  year,  as  required  in  regard  to  private  ways  by 
said  statute.' 

In  ascertaining  the  compensation  to  be  made  to  the  owner  of 
land  taken  for  a  right  of  way,  he  is  entitled  to  liave,  in  addition 
to  the  value  of  the  land  taken,  compensation  for  injury  to  the  re- 
maining land,  caused  by  cutting  oif  access  to,  or  egress  from,  the 
diflFerent  parts  of  it,  whether  it  be  by  doing  away  with  a  road  or 
roads  already  in  use,  or  by  making  it  inconvenient  by  separat- 
ing it  into  irregular  pieces,  and  for  the  necessary  flowage  back 
of  surface  water,  as  also  for  injuries  by  lessening  its  suitableness 
for  occupation  as  a  whole,  or  for  division  into  lots.* 

In  South  Carolina,  the  rule  as  to  compensation  is,  the  value 
of  that  which  is  taken,  added  to  the  amount  of  deterioration  of 
the  residue  in  value,  by  the  manner  of  afiecting  it,  and  the  cost 
of  alterations,  if  any,  to  be  incurred  about  the  premises  by  reason 
of  the  taking,  and  of  the  building  of  the  road,  and  the  value  of 
the  increased  care  and  labor  caused  by  the  inconvenience  and  dis- 
tance of  access  from  one  to  another  part  of  the  premises;  as  also 
for  injury  to  the  premises  as  a  stand  for  a  public  house  of  enter- 
tainment, if  used  as  such.'     However  speculative  or  inappreciable 

'South  Park  Comrs.  v.  Dunlevy,  91  422.     Otherwise  under  the  New  York 

111-  49.  statute:  Black  River  &  M.  E.  R.  Co. 

2  Ind.  Cent.  R.  R.  Co.  v.  Hunter,  8  v.  Barnard,   9     Hun,   104;    Prospect 

Ind.  74;  Logansport,  C.  &  S.  Ry.  Co.  Park    &  Coney   Island  R.   R.  Co.  v. 

V.  Buchanan,  supra.  Moynahan,   13  Hun,  345.    He  is  en- 

'  Presbrey  v.  Old  Colony  &  Newport  titled  to  such  damage,  under  a  peti- 

R.  W.  Co.,  103  Mass.  1,  4.  tion  which  merely  prays  for  damages 

*Presbrey  I!.  Old  Colony  &  Newport  for  the  taking:  Chandler  ».  Jamaica 
R.  W.  Co.,  103  Mass.  1,  5;  Walker  v.  Pond  A.queduct,  125  Mass.  544. 
Old  Colony  &  Newport  R.  W.  Co.,  103  *  Greenville  &  C.  R.  R.  Co.  v.  Part- 
Mass.  10, 14;  Dodge  V.  County  Com'rs.,  low,  5  Rich.  428;  White  v.  Charlotte 
3  Met.  380;  Babcock  v.  Western  R.  &  South  Car.  R.  R.  Co.,  6  Rich. 
R.  Co.,  9  Met.  553;  Curtis  v.  Eastern  47;  Charleston  &  Savannah  R.  R. 
R.  R.  Co.,  14  Allen,  55;  Chapin  v.  Co.  v.  Blake,  12  Rich.  6iJ4. 
Boston  &  Prov.  R.  R.  Co.,   6    Cush 
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some  of  these  items  may  be,  and  more  especially  the  latter,  they 
are  nevertheless  held  to  be  snbjects  of  compensation  in  the  courts 
of  that  state,  and  such  must  there  be  regarded  as  the  law.  The 
person  entitled  to  compensation  in  that  state,  as  ifl  the  general  riile 
elsewhere,  is  he  whom  the  land  or  easement  is  taken  from,  and 
not  the  subsequent  purchaser,  under  him,  of  the  tract  of  land 
from  which  it  is  taken.' 

The  right  to  take  lands  in  said  state  for  railroad  purposes,  ex- 
tends as  well  to  such  as  is  necessary  to  keeping  up  the  road,  after 
it  is  built,  as  it  does  to  those  required  for  its  original  construc- 
tion.'' But  in  cither  case,  the  petition  must  state  the  groui^ids 
or  reason  for  the  taking,  within  the  law,  which  statement  may 
be  denied  by  the  owner:  and  the  issue,  if  any,  thus  made,  is  first 
to  be  tried  before  proceeding  to  assess.  Assessments  made 
regardless  of  such  issue,  will,  on  appeal,  be  set  aside.' 

In  Wisconsin  it  is  held,  that  tlie  term  "  the  value  of  the  land 
taken,"  means  just  compensation,  within  the  meaning  of  the 
constitutional  provision  in  reference  to  taking  private  property 
for  public  uses;  which  includes  not  only  the  value  of  the  portion 
taken,  but  the  diminution  in  value  of  that  from  which  it  is 
severed.* 

Under  the  statute  of  Wisconsin,  the  time  with  reference 
to  which  the  value  of  the  property  taken,  and  also  the  time 
with  reference  to  which  the  diminution  in  value  of  the  re- 
maining property,  is  to  be  estimated,  is  held  to  be  the  date  at 
which  the  right  is  acquired  by  the  company.'  But  as  a.-general 
principle,  we  conceive  the  rule  to  be,  that  the  value  of  the  property, 
and  of  diminution  in  value  of  the  remaining  property,  is  to  be 
estimated  as  of  the  time  of  actual  entry  and  appropriation 
thereof  by  the  company,  if  the  entry  and  appropriation  be 
made,  as  is  sometimes  the  case,  in  some  of  the  states,  at  a  time 

'Lewis  II.  The  Wilmington  &  Man-  elow  v.  The  West  Wisconsin  Ry.  Co., 

Chester  R.  R.  Co.,  11  Rich.  Law,  91.  27  Wis.  478. 

^  South  Car.   R.  R.  Co.  v.  Blake,  9  '  Driver  and  others  ».  The  Western 

Rich.  Law,  228.  Union R.  R.  Co.,  32  Wis.  569;  Milwau- 

'  South  Car.  R.  R.  Co.  v.  Blake,  9  kee  &  Miss.  R.  R.  Co.  v,  Eble,  4  Chand. 

Rich.  Law,  228.  72;  Robbins  v.  Mil.  &  Horicon  R.  R. 

"Parks  V.  The  Wis.  Central  R.  R.  Co.,  6  Wis.  636;  Kennedy  v.  The  Mil. 

Co.,  33  Wis.  413,  420;  Welch  v.  Mil.  &  St.  Paul  Ry.  Co.,  22  Wis.  581. 
&  St.  Paul  Ry.  Co.,  27  Wis.  108;  Big- 
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anterior  to  that  of  making  the  assessment.*  In  such  cases  in- 
terest is  to  be  added  to  the  amount  found  by  the  assessors,  from 
tlie  date  of  the  actual  appropriation  of  the  property  up  to  the 
time  of  making  the  assessment.  And  if  the  assessment  money 
be  not  punctually  paid  or  tendered  by  the  company,  it  fol- 
lows, as  a  matter  of  right,  that  interest  thereon  is  proper 
from  the  date  of  assessment.'  The  test  of  value,  however, 
in  "Wisconsin  is,  as  by  the  general  rule  elsewhere,  the  real 
market  value  of  the  property  before,  and  immediately  after,  the 
taking;  the  difference  between  these  is  the  amount  the  land 
holder  is  entitled  to  as  compensation. 

The  case  here  cited  from  32  Wisconsin,  569,  presents  some  pe- 
culiar features.  The  railroad  company  had  entered  on,  and  con- 
structed its  road  across  one  corner  of,  a  town  lot,  and  had  so  oc- 
cupied and  used  the  same  for  about  ten  years,  without  condemn- 
ing the  same  by  assessment,  or  paying  the  owner  for  the  right, 
of  way,  and  without  any  permission  or  right,  other  than  such  as 
arose  by  implication  frona  such  user  (which  was  with  the  knowl- 
edge of  the  owner),  or  such  as  may  have  accrued  by  limitation, 
if  any.  The  Supreme  Court  of  Wisconsin  seem  to  have  regarded 
this  user  as  evidencing  merely  a  licjnse,  subject  to  be  revoked  at 
any  time  by  the  owner.  The  plaintiffs  then  purchased  said  en- 
tire lot,  together  with  three  others  adjoining,  and  proceeded  to 
improve  the  three  last  named  for  milling  purposes,  so  arranged 
as  to  require  the  unoccupied  part  of  the  one  which  was  crossed 
by  the  railroad  for  the  purpose  of  a  mill  yard,  and  for  ap- 
proaches to  the  mill.     The   railroad   company  then  caused  to 

'  Bobbins  v.  Milwaukee  &  Horicon  award  as  if   the    railroad  were  not 

E.  R.  Co.,  6  Wis.  636;    Parks  v.  City  there:   Lyon  r.  Green  Bay  &  Minn, 

of  Boston,  15  Pick.  198;    Edmands  ».  Ry.  Co.,  42  Wis.  538, 15  Am.  Ry.  Rep. 

Same,  108  Mass.  535;    Old  Colony  R.  91. 

R.  Co.  V.  MiUer,  125  Mass.  1;  Graham  =  Metier  v.  Easton  &  Amboy  R.  R. 

V.  Connersville  &  N.  C.  J.  R.  R.  Cq.,  Co.,  8  Vroom,  222;  Rhys  v.  DareVal- 

36  Ind.  463;  Daniels  v.  C,  I.  &  N.  R.  ley  Ry.  Co.,  Law  Rep.  19  Eq.  Cas.  93. 

R.  Co.,  41  la.  52;  Isom  v.  Miss.  Cent.  And  see  Massachusetts  cases,  ante. 

R.  R.  Co.,  36  Miss.  300;  Cook  v.  South  ^  Milwaukee  &  M.  R.  R.  Co.  v.  Eble, 

Park  Com'rs,  61  111.  115;    Chicago  &  4  Chand.  (Wis.),  72;  Robbins  v.  Milw. 

la.  R.  R.  Co.  V.  Hopkins,  90  111.  316.  &  Horicon  R.  R.  Co.,  6  Wis.  636;  Sny- 

Where  the  railroad  company  first  en-  der  v.  Western   Union  R.  R.  Co.,  25 

ters  upon  the  land  and  builds  its  road,  Wis.   60;    Bigelow  v.  West  Wis.  Ry. 

and  then  condemns,  the  rule  is  to  as-  Co.,  27  Wis.  478;    Driver  v.  Western 

certain  the  value  at  the  time  of  the  Union  R.  R.  Co.,  32  Wis.  569. 
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be  taken  and  assessed,  for  railroad  purposes,  the  whole  of  the 
lot  thus  partially  occupied  by  them,  treating  the  whole  as  if  the 
plaintiffs  were  entitled  to  full  compensation  therefor,  and  as  if 
taken  from  the  plaintiffs  as  a  whole,  and  without  any  refer- 
ence to  the  fact  that  a  part  had  been  taken  and  appropriated 
at  a  time  long  anterior  to  the  purchase  of  the  lot  by  the 
plaintiffs.  Thus,  there  having  no  question  arisen  as  to  the 
right  of  plaintiffs  to  compensation  for  the  whole,  hut  the 
right  being  conceded  by  the, proceedings  of  the  company,  dam- 
ages were  allowed  for  the  value  of  the  entire  lot,  as  well  as  for 
injuries  to  the  remaining  property,  and  the  Supreme  Court  held 
that  these  damages  were  to  be  assessed  in  reference  to  the  time 
at  which  the  assessment  was  thus  made.  As  no  dispute  arose 
as  to  the  right  of  the  plaintiffs  to  compensation  for  that  part  which 
the  railroad  appropriated  before  the  plaintiffs  bought  the  prop- 
erty, this  rule  of  estimate  was  well  enough,  but  if  contested,  we 
suppose  the  right  to  damages  for  the  lot  first  taken  vested  iu 
the  then  owner,  and  there  remained,  having  never  passed  to  the 
plaintiffs  by  their  purchase,  subsequently,  of  the  premises;  that 
they  took  the  premises  with  the  road  on  them,  and  subject  to  its 
remaining  there,  and  if  they  had  any  remedy,  it  was  against 
their  grantors  on  the  warranty  of  the  conveyance,  if  they  bought 
with  warranty — if  without  warranty,  then  they  took  what  they  got.' 
In  the  case  cited  from  32  Wisconsin,  the  court  also  ruled  that 
proof  was  proper  of  the  character  of  the  business  the  grounds 
were  used  for,  in  order  to  show  the  damages  incurred;"  also,  that 
the  fact  of  notice  by  the  company  to  the  plaintiff  that  the  lot 
which  was  subsequently  taken  was  wanted  for  railroad  purposes, 
did  not  preclude  the  recovery  of  damages  tor  injuries  to  mill 
erections  made  thereafter,  but  before  the  assessment  of  damages.' 

^Post,  subd'n  15.  sider  not  only  the  present  purpose  for 
'  Driver  v.   Western  Union  R.  R.  which  land  is  used,  but  any  other  pur- 
Co.,  82  Wis.  569,  581.     And  see  Bos-  pose  for  which  it  maybe  used:  Pitts., 
ton  &  W.  R.  R.  Co.  V.  Old  Colony  R.  Ft.  Wayne  &  Chi.  Ry.  Co.  v.  Probst, 
R.  Co.,  12  Cush.  605;    S.  C.  3  Allen,  30  Ohio  St.   104;  S.  C.  16  Am.  Ry. 
.  142;    Edmands  v.  City  of  Boston,  108  Rep.  271. 

Mass.  635;  Lafayette,  M.  &  B.  R.  R.  '  Drivers.  Western  Union  R.  R.  Co., 

Co.  V.  Murdock,  68  Ind.  137;  Western  32  Wis.  569,  581;    State  v.  Carragan, 

Penn.   R.  R.  Co.  v.  Hill,  56  Penn.  St.  7  Vroom,  52;    In  re  Wall  Street,  17 

460;  Sherwood ».  St.  Paul  &  Chi.  Ry.  Barb.  617;    Sherwood  v.  St.  Paul  & 

Co.,    21  Minn.    127;    S.  C.  11  Am.  Chi.  Ry.  Co.,  21  Minn.  122;    S.  C.  11 

Ry.  Rep.  370.    And  the  jury  may  con-  Am.  Ry.  Rep.  364. 
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The  rule  asserted  in  Wisconsin  in  reference  to  damages  for  a 
right  of  waj  taken  in  public  streets,  where  the  land  holder  owns 
the  fee  of  the  street  under,  and  subject  to,  the  pjiblic  easement 
of  a  highway,  is  to  allow  the  land  liolder  damages  for  the  in- 
creased burden  thus  imposed  upon  the  soil,'  taking  into  consid- 
eration, in  diminution  thereof,  the  fact  of  the  way  being  already 
public,  and  out  of  the  exclusive  possession  of  the  owner;  and  that 
he  is  not  entitled  to  the  entire  value  of  the  strip  taken  or  occu- 
pied by  the  railroad,  "  as  though  no  such  burden  were  already 
imposed  upon  it." '  The  damages  for  this  additional  burden,  and 
for  any  special  injury  caused  by  necessary  embankments  or  ob- 
structions to  be  permanently  placed  in  the  way  of  access  to  his 
property,  the  owner  is  entitled  to." 

Eat  from  the  damages  thus  found  to  result  to  the  contiguous 
land  or  lots,  is  to  be  deducted,  before  allowance,  all  special  bene- 
fits, if  any,  to  be  derived  to  the  same  property  of  the  land  holder, 
from  the  construction  of  theVoad.' 

In  the  same  case,  the  court  hold  that  a  fair  compensation  is  to 
be  allowed  by  way  of  damages  for  riparian  rights  invaded  or 
taken  away  from  a  proprietor  of  water  frontage,  by  a  railroad 
company,  as  a  right  of  way  for  the  construction  of  their  road, 
and  for  breakage  thus  of  a  waterfront  used  for  business  purposes.' 
Remote  or  merely  possible  damages  are  not  to  be  considered.* 

1  Ford  V.  Chicago  &  N.  Western  R.  made,  therefore,'  for  the  value  of  the 

R.  Co.,  14  Wis.  609;   Pomeroy  «.  The  strip  of  land  occupied.     When  this  is 

Milwaukee  &  Chi.  R.  R.  Co.,  16  Wis.  done,  we  can  not  see  that  any  portion 

640.  of  the  burden  remains  to  be  paid  for. 

'  Cha,pman  and  another  v.  The  Osh-  *  Chapman  and  another  v.  Oshkosh 

kosh  &  Miss.  R.  R.  R.  Co.,  33  Wis.  629,  &  Miss.  R.  R.  R.  Co.,  33  Wis.  629,  639. 

638.  5  Arimond  v.  The  Green  B^iy  &  Miss. 

=  Hegar».  Chicago  &N. Western  Ry.  Canal  Co.,   31  Wis.    316;   Chapman 

Co.,  26  Wis.  624;  Chapman  and  an-  and  another  v.  The  Oshkosh  &  Miss, 

other  V.  The  Oshkosh  &  Miss.  R.  R.  R.   R.  R.  Co.,  33  Wis.  629,  637,  638; 

R.  Co.,  33  Wis.  629,  639;  Carl  ».  She-  Delaplaine  v.  Chi.  &  N.  W.  Ry.  Co., 

boygan  &  Fond  du  Lac  R.  R.  Co.,  46  42  Wis.  214;  Diedrich  v.  N.  W.  Union 

Wis.  625.  The  rulings  here  so  far  mod-  Ry.  Co.,   42  Wis.  248;  S.  C.  47  Wis. 

ifythe  principle  asserted  in  Hobarfc  v.  662;  St.  Paul  &  Pacific  R.  R.  Co.  v. 

Mil.  City  R.  R.  Co.  and  others,  in  27  Sohurmeir,  7  Wall.  272;  post,  subdn. 

Wis.  194,  it  seems,  as  to  allow  dam-  10. 

ages  for  the  additional  burden,  subject  '  Chapman  and  another  v.  The  Osh- 

to  consideration,  in  diminution  thereof,  kosh  &  Miss.  R.  R.  R.  Co.,  33  Wis.  629, 

that  the  road  is  already  exclusively  in  639. 
the  public,  and  no  allowance  is  to  be 
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In  an  action  for  damages  for  the  construction  of  a  railroad  over 
plaintiff's  lot,  without  compensation  therefor  being  made,  and 
for  so  constructing,  by  reason  of  excavations  being  made,  that  a 
retaining  wall  became  necessary  to  protect  plaintiff's  property 
from  further  injury,  it  is  held  that  the  cost  of  such  a  wall  is  a 
proper  item  to  be  considered  and  estimated  as  a  part  of  the  dam- 
ages to  be  allowed  to  plaintiff;  and  that  the  value  of  the  land 
actually  taken,  together  with  the  damages  resulting  to  the  re- 
maining property,  and  the  fair  cost  of  such  wall,  is  the  proper 
measure  of  damages  to  be  allowed  to  the  plaintiff.'  In  such 
case,  where  the  road  has  been  operated  some  months  without 
any  steps  being  taken  by  the  company  to  build  the  wall,  the 
court  will  not  remit  the  costs  thereof  from  the  finding,  and 
allow  further  time  to  the  company  to  build  the  wall." 

In  Louisiana  the  rule  is  to  allow  the  value  of  the  land  taken, 
in  assessing  for  right  of  way,  or  as  there  termed,  for  the  expro- 
priation of  property ;  the  value  to  be  come  at  aside  from  any 
considerations  of  the  contemplated  improvement'  But  damages 
resulting  incidentally  to  other  of  the  party's  property  are  not  to 
be  allowed,  if  counterbalanced  by  advantages  or  benefits  to  be 
derived  from  the  improvement;  if  in  excess  of  the  benefits,  how- 
ever, then  they  become  a  proper  subject  of  allowance.' 

In  that  state  it  is  held,  that  in  cases  of  forced  alienations,  as  tak- 
ing private  property  for  public  use,  there  is  to  be  a  scrupulous  re- 
gard to  a  just  and  full  valuation  of  the  property  taken,  and  of 
the  compensation  to  be  made  to  the  owner,  after  a  due  considerar 
tion  of  all  the  elements  justly  entering  into  the  estimate  thereof.' 
Therefore  it  is  held  in  Louisiana,  that  where  one  assessment 
has  been  set  aside  by  the  court  appointing  the  commission,  on 

'Thompsons.  Mil.  &  St.  Paul  By.  cost  of  removal,  and  not  exceeding  the 

Co.,  27  Wis.  93;   Price  v.  Mil.  &  St.  original  cost,  is  proper  as  damages  to 

Paul  Ry.  Co.,  27  Wis.  98.  be  allowed  to  the  land  owner:  Price  v. 

=i  Thompson  v.  Mil  &  St.  Paul  Ry.  Mil.  &  St.  Paul.  Ry.  Co.,  suipra. 

Co.,  27  Wis.  93;  Price  v.  Mil.  &  St.  Paul  'The  Vicksbui-g,  Shreveport  &  Texas 

Ry.  Co.,  27  Wis.  98.     And  where  the  R.  R.  Co.  v.  Calderwood,  15  La.  An. 

fixtures  ofa  water  cure  are  rendered  use-  481 . 

lefesby  the  taking  of  land  for  a  right  of  ^New  Orleans,  0.  &  G.  W.R.R.  Co. 

way.  or  by  the  construction  of  a  rail-  v.  Lagarde,  10  La.  An.  150;  V.,  S.  &  T. 

road,  the  difference  between  their  fair  R.  R.  Co.  v.  Calderwood,  su^a. 

value  where  they  stood  before  the  in-  ^New  Orleans,  Mobile  &  Chattanooga 

jury,  and  their  value  subject  to  the  E.  R.  Co.  v.  Zeringue,  23  La.  An.  621. 
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application  of  the  railroad  company,  as  exorbitant  in  amount, 
and  a  new  commission  is  appointed,  and  an  assessment  made  for  a 
lesser  and  greatly  variant  amount,  objected  to  by  the  owner,  that 
on  his  motion  the  latter  will  be  also  set  aside,  and  a  new  commis- 
sion ordered  with  power  to  hear  further  evidence  and  assess  and 
report  anew.' 

An  assessment  without  notice  is  error.  The  land  holder  is  not 
only  entitled  to  notice  of  the  time  of  assessment,  but  also  of  the 
findino-  or  award,  and  the  omission  of  either  is  error." 

In  Minnesota,  the  value  of  the  land  taken,  and  the  damages 
done  by  the  taking  to  the  residue  of  the  whole  tract  or  farm  from 
which  it  is  taken,  are  the  proper  measure  of  compensation  to  be 
made  to  the  land  holder,  if  by  law  the  company  are  required  to 
fence;'  but  if  it  devolves  upon  the  landholder  to  fence,  and 
the  taking  is  of  improved  lands,  so  that  fencing  becomes  neces- 
sary, then  the  reasonable  cost  of  building  and  maintaining  the 
fences  necessarily  required,  is  to  be  added  to  the  above  stated 
amount,  and  the  sum  of  all  these  is  the  compensation  which  the 
land  holder  is  to  receive  * — subject,  however,  in  either  case,  to  de- 
duction therefrom,  by  the  assessors,  of  any  special  benefits  con- 
ferred or  to  be  conferred  on  the  remaining  land,  by  the  con- 
struction and  user  of  the  contemplated  railroad." 

'  New  Orleans  (Mobile  &  Chattanooga  dering  the  shape  of  the    remainder 

E.  R.  Co.  V.  Zeringue,  23  La.  An.  521.  irregular  and  inconvenient,  the  owner 

2  New  Orleans,Mobile  &  Chattanooga  is    entitled  to  compensation  for  the 

E.  E.  Co.  V.  Bougere,  23  La.  An.  803.  damage:    Lake  Superior  &  Mississipi 

'  Winona  &  St.  Peter  R.  E.  Co.  v.  E.  E.  Co.  v.  Greve,  17  Minn.  322,  4 
Denman  and  another,  10  Minn.  267;  Am.  Ey.  Rep.  173.  But  it  seems,  if 
Winona  &  St.  Peter  E.  E.  Co.  v.  subsequently  a  part  of  such  remainder 
Waldron  and  another,  11  Mmn.  515;  is  sought  to  be  taken  by  the  same  corn- 
Minn.  Valley  R.  E.  Co.  v.  Doran,  17  pany,  such  compensation  can  not  be 
Minn.  188;  Colvill  v.  St.  Paul  &  Chi.  allowed  a  second  time:  Ibid. 
Ey.  Co.,  19  Minn.  283;  St.  Paul  &  *  Winona  &  St.  Peter  R.  E.  Co.  v. 
Sioux  City  E.  E.  Co.  v.  Murphy,  Id.  Denman  and  another,  10  Minn.  267; 
500;  Scott  ».  St.  Paul  &  Chicago  Ey.  Penn.  &  N.  Y.  E.  E.  &  Canal  Co.  v. 
Co.,  21  Minn.  322,  18  Am.  Ey.  Rep.  Bunnell,  81  Penn.  St.  414;  S.  C.  16 
421.  If  the  fences  constitute  a  further  Am.  Ey.  Eep.  1;  Bait.,  P.  &  0.  E.  R. 
obstruction  to  the  use  of  the  land,  this  Co.  ».  Lansing,  52  Ind.  229;  Same  i>. 
may  properly  be  considered  as  an  Johnson,  59  Ind.  188;  Ealeigh  &  A. 
element  of  damages :  Minnesota  Val-  Air  Line  R.  E.  Co.  «.  Wicker,  74  N. 
ley  E.  E.  Co.  v.  Doran,  17  Minn.  188,  Car.  220. 

4  Am.  Ey.  Eep.  187.     And  where  a  '  Winona  &  St.  Peter  R.  R.  Co.  r. 

part  of  a  piece  of  land  is  taken,  ren-  Waldron  and  another,  11  Minn.  517, 
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The  question  of  the  difference  in  the  measure  of  compensation 
to  be  paid  tlie  owner  when  the  fee  is  taken,  and  when  an  ease- 
ment merely,  is  raised  in  a  Minnesota  case.'  In  that  case  the 
company  acquired  an  easement  only.  By  its  articles  of  incorpo- 
ration it  was  to  continue  only  for  fifty  years,  and  it  was  urs);ed 
that  an  instruction  to  the  jury  that  they  were  to  award  the  actual 
value  of  the  land  as  damages,  was  therefore  erroneous.  But  the 
general  statutes  (ch.  34,  sec.  5),  under  which  the  company  was 
organized,  provided  that  such  term  of  fifty  years  should  be  re- 
newable from  time  to  time  in  similar  terms.  The  court  held 
that  the  easement  was  practically  perpetual,  and  that  the  differ- 
ence between  the  value  of  the  fee  and  such  an  easement  is  only 
nominal,  and  the  maxim  de  minimis  applied." 

But  although  damages  are  to  be  allowed  for  injury  done  to  the 
residue  of  the  same  tract,  they  are  not  allowable  as  to  injuries 
to  another  and  adjoining  tract  of  the  land  holder  not  mentioned 
in  the  proceedings,  or  petition,  for  assessing  of  damages  and  com- 
pensation.' And  where  the  evidence  clearly  shows,  beyond 
a  reasonable  doubt,  that  the  two  tracts  are  distinct,  and  the  one 
is  not  named  in  the  proceedings,  it  is  error  to  refer  the  matter  in 
respect  to  that  one,  and  damages  thereto,  to  the  jury;  the  court 
should  instruct  the  jury  to  consider  them  as  distinct,  and  to  al- 
low only  for  damages  done  to  the  one  from  which  the  strip  for 
the  right  of  way  is  taken.* 

Where  there  is  a  provision  in  a  railway  charter  for  apprais- 
ing the  value  of  the  land  before  entering  upon  and  taking,  this 
does  hot  contemplate  an  appraisal  at  the  time  of  entry  for  sur- 
vey and  location,  but  at  the  time  of  its  actual  appropriation  to 
the  use  of  the  railroad  company.'     And  a  provision  of  a  charter 

539;   Minnesota  Cnnt.   R.   W.  Co.  ».  Doran,  15  Minn.   230;  In  re  N.  T. 

MoNamara,   13  Uinn.   508;   Carli  v.  Cent.  &  Hudson  River  R.  R.  Co.,  6 

Stillwater  &  St.  P.  R.  R.  Co.,  16  Minn.  Hun,  149.    And  the  same  is  true  as  to 

260:  Minn.  Valley  R.  R.  Co.  v.  Doran,  city  or  town  lots  separated  by  streets 

17  Minn.  188;  Weirs.  St.  Paul,  Still-  or  alleys:  Fleming  v.  Chicago,  D.  & 

water  &  Taylor's  Falls  R.  R.  Co.,  18  M.  R.  R.  Co.,  84  Iowa,  353,  5  Am.  Ry. 

Minn.  155.  Rep.  133. 

'  Robbing  ».  St.  Paul,  Stillwater  &  *  Minn.  Valley  R.  R.  Co.  v.  Doran,  ■ 

Taylor's  Falls  R.  R.  Co.,  22  Minn.  286,  sujpra. 

19  Am.  Ry.  Rep.  398.  '  Hursh«.  First  Division  of  St.  Paul 

a/j^d!      "  &  Pacific  R.   R.  Co.,  17  Minn.  439,  4 

» The  Minnesota  Valley  R.  R.  Co.  v.  Am.  Ry.  Rep.  204. 
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antliorizing  tlie  company,  after  entering  upon  and  taking  lands 
of  individuals,  to  use  and  enjoy  the  same  until  the  termination 
of  proceedings  to  ascertain  the  value,  and  until  the  company 
shall  have  refused,  upon  demand,  to  pay  such  value,  without 
being  subject  to  anj'  action  to  disturb  its  possession,  is  unconsti- 
tutional and  void,  as  conferring  power  to  take  and  use  private 
property  without  compensation.' 

The  measure  of  damages  in  Kentucky,  for  lands  taken  for 
a  right  of  way,  is  the  actual  value  of  that  which  is  taken,  to  be 
paid  in  money,  and  not  to  be  diminished  by  supposed  advan- 
tages arising  from  the  nature  of  the  intended  use.  But  the 
manner  of  cutting  the  other  lands  of  the  same  tract,  or  separat- 
ing it  into  different  parcels,  and  other  circumstances  showing  the 
proper  compensation  due  for  it,  are  to  be  considered.''  The  in- 
cidental or  consequential  i  injuries  or  inconveniences  of  the 
enterprise  upon  the  remaining  property  are  to  be  set  off  by 
the  assessors  against  the  resulting  advantages,  and  if  equal,  noth- 
ing more  in  that  respect  is  allowable.' 

In  Kansas  the  rule  of  compensation  to  be  made  to  the  land 
owner  for  lands  taken,  or  for  an  easement  as  right  of  way  over 
his  lands,  is  that  it  must  be  made  in  cash;  it  can  not  be  made 
in  supposed  betterments  or  benefits  to  his  remaining  lands.* 

The  owner  may  remain  passive  without  endangering  his 
rights  in  that  respect;  for  until  the  damages  be  assessed  and  paid 

1  Hursh  ».  First  Division  of  St.  Paul  Henderson  &  Nashville  R.  R.  Co.  v. 

&  Pacific  R.  R.  Co.,  supra;  Warren  Dickerson,  supra;  Louisville  &  Nash- 

V.  Same,  21  Minn.  424,   19  Am.   Ry.  ville  R.  R.  Co.  v.  Glazebrook,  1  Bush 

Rep.  227.  (Ky.),   325;    EUzabethtown  &  Padn- 

-  The  Henderson  &  Nashville  R.  R.  cah  R.  R.  Co.  v.  Helm's  heirs,  8  Bush, 
Co.  V.  Dickerson,  17  B.  Men.  173;  681;  Louisville  &  Nashville  R.  R.  Co. 
Louisville  &  Nashville  R.  R.  Co.  ■».  •»•  Thompson,  18  B.  Mon.  735.  And 
Thompson,  18  B.  Mon.  735.  And  it  by  the  case  of  L.  &  N.  R.  R.  Co. 
must  be  paid  before  entering  upon  the  v.  Glazebrook,  above  cited,  the  ex- 
land,  in  Kentucky,  else  the  entry  is  pense  of  fencing  is  reckoned  as  in- 
a  trespass,  if  without  permission:  cidental  damages,  and  is  setoff  against 
Evans  ville,  Henderson  &  Nashville  consequential  advantages;  and  the 
R.  R.  Co.  V.  Grady,  6  Bush(Ky.),  144;  balance,  if  any,  in  favor  of  the  land 
Elizabethtown  &  Paducah  R.  R.  Co.  v.  holder,  is  allowable  under  the  charter 
Helm's  heirs,  8  Bash  (Ky.),  681.  And  of  the  company. 
see  Unangst's  Appeal,  55  Penn.  St.  *  Mo.  River,  Ft.  Scott  &  Gulf  R.  R. 
128.  Co.  V.  Owen,  8  Kansas,  409;  St.  Jo- 

'  Sutton  ».    City   of  Louisville,    5  seph  &    Denver  City  R.  R.    Co.  v. 

Dana,  28;  Jacob  v.  Same,  9  Dana,  1 14j  Orr,  8  Kans.  419,  5  Am.  Ry.  Rep.  127; 
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to  him  no  rights  vest  in  the  company' — unless,  perhaps,  nuder 
the  statute  of  limitations,  or  by  lapse  of  time.  And  in  that  state 
it  is  held  that  the  measure  of  damages  is  the  difference  between 
the  value  of  the  lands  from  whicli  the  right  of  way  is  taken,  im- 
mediately before  and  just  after  the  location  and  taking  of  the 
right  of  way." 

The  rule  of  deducting  the  benefits  from  the  damages  occa- 
sioned by  taking  land  for  a  right  of  way,  is  to  deduct  only  such 
benefits  as  are  not  alike  common  to  all  other  persons,  being  land 
holders  adjacent  thereto,  and  also  such  only  as  are  conferred  upon 
the  particular  tract  of  land  through  or  over  which  the  right  of  way 
is  assessed.'  If  the  right. of  way  requires  parts  of  two  different 
tracts,  and  is  given  gratuitously  as  to  the  one,  and  is  assessed  as  to 
the  other,  then  the  benefits  conferred  on  the  one  which  is  assessed 
can  alone  be  deducted  from  the  estimated  compensation,  and  those 
conferred  upon  the  tract  througli  which  the  right  of  way  is  donated 
can  not  be  considered,  although  the  two  tracts  adjoin  each  other; 
the  matter  of  benefits  to  the  one  over  which  the  right  of  way  is 
given  must  be  considered  as  finally  adjusted  by  the  making  and 
acceptance  of  the  release  or  conveyance,  gratuitously,  of  the 
right  of  way  over  that  tract.*  The  damages  and  benefits  must 
be  separately  assessed  and  estimated  as  to  each  tract." 

Under  the  Illinois  act  of  1 852  the  land  taken  must  be  paid  for, 
regardless  of  benefits;  and  the  measure  of  compensation  is  the 
market  value.'     For  a   piece  separated  from  the  rest  by   the 

Hunt  V.  Smith  and  others,  9  Kansas,  Kansas  &  Texas  Ry.  Co.  v.  Haines, 

137;  Atchison,   Topeka  &  Santa  Pe  Id.  439. 

B.  R.  Co.  V  Blackshire,  10  Kans.  477.  '  St.  Louis,  Vandalia  &  Terre  Haute 

'Mo.  River,  Ft.  Scott  &  Gulf  R.  R.  R.  R.  Co.  v.  Brown,  58  111.  61;  Peoria, 

Co.  V.  Owen,  8  Kansas,  409;  Missouri,  Pekin  <fe  Jacksonville  R.   R.   Co.   v. 

Kansas  &  Texas  R.  W.  Co.  v.  Ward,  Laurie,  63  lU.  264,  7  Am.  Ry.  Rep. 

10  Kansas,  352;  St.  Joseph  &  Denver'  214;  Todd  ».  Kankakee  &  III.  River 

City  a.  R.  Co.  V.  Callender,  13  Kans.  R.   R.  Co.,  78  III.  530;  Harrisburg  & 

496;  Eidemiller  v.  City  of  Wyandotte,  P.  R.  R.  Co.  v.  Moore,  4  Wkly.  Not. 

2  Dill.  376.     If  the  company  proceed  Cas.  532. 

without  payment  to  build  its  road,  it  *  St.  Louis,  Vandalia  &  Terre  Haute 

is,  in  Kansas,  a  trespasser:  76.,  and  R.  R.  Co.  ».  Brown,  58  111.  61. 

Atchison,  Topeka  &  Santa   Fe  R.  R.  '  St.  Louis,  Vandalia  &  Terre  Haute 

Co.  V.  Weaver,  10  Kans.  344.  R.  R.  Co.  v.  Brown,  58  111.  61. 

2  Mo.  River,  Ft.  Scott  &  Gulf  R.  R.  '  Wilson  «.  Roclrford,  Rock  Island  & 
Co.  V.  Owen,  8  Kansas,  409,  415,  416;  St.  Louis  R.  R.  Co.,  59  111.  273,  11 
Atchison,  Topeka  &  Santa  Fe  R.  R.  Am.  Ry.  Rep.  189;  Carpenter  v.  Jen- 
Co.  V.  Blackshire,  10  Kansas,  477;  Mo.,  nings,  77  111.  250;  Todd  v.  Kankakee 
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railroad,  no  compensation  can  be  had  ]}er  se,  but  for  the  damage, 
inconvenience  and  danger  thereby  occasioned  to  the  remainder, 
compensation  may  be  allowed,  and  against  this  the  benefits  re- 
sulting from  the  location  of  the  road,  etc.,  may  be  set  off.' 

The  rule  laid  down  in  Massachusetts,  in  Meacham  v.  The 
Fitchburg  Eailroad  Company,  under  the  statute  of  that  state,  is 
to  allow  such  direct  benefits  as  result  to  the  same  tract  or  par- 
cel of  land,  or  to  such  tracts  as  are  composed  of  one  body,  in  con- 
nection with  the  land  or  right  of  way  taken,  to  be  deducted 
from  what  would  otherwise  be  a  fair  compensation  for  what  is 
taken,  and  for  damages  caused  by  the  taking;  and  that  what  re- 
mains after  making  this  deduction,  if  anything,  is  to  be  paid  to  the 
land  holder  as  compensation  under  the  law."  Under  this,  statute, 
and  the  rulings  thereon,  the  courts  of  Massachusetts  have  in 
some  instances  carried  the  principle  so  far  as  to  declare  the  land 
holder  entitled  to  no  compensation  whatever  for  what  is  taken, 
when,  in  the  opinion  of  the  assessors,  the  direct  benefits  result- 
ing to  the  remaining  lands  of  the  same  tract  amount  to  a  sufii- 
cieucy  to  counterbalance  the  sum  which  he  would,  but  for  such 
benefits,  be  entitled  to.'  But  no  general  benefits  which  inure 
alike  to  such  land  in  common  with  other  lands  in  the  vicinity, 
are  to  be  allowed  under  the  ruling  aforesaid  in  Massachusetts.* 

And  so  in  Illinois,  benefits  were  formerly  set  off  against  com- 
pensation, under  the  statute  of  that  state;  but  by  a  subsequent 
enactment  to  amend  the  law  in  reference  to  condemning  right 
of  way  for  purposes  of  internal  improvement,  it  is  expi-essiy  de- 
clared that  no  benefits  or  advantages  shall  be  estimated,^  which 
may  accrue  to  lands  affected  i  i  common  with  adjoining  lands  on 
which  the  work  does  not  pass." 

&  111.  R.  R.  R.  Co.,  78  111.  530.    And  Davis  v.  Charles  River  Branch  R.  R. 

see  City  of  Atlanta  v.  Cent.  R.  R.  &  'Co.,  11  Cush.  506;  Dickenson  v.  Fitch- 

Bkg.  Co.,  53  Gta.  120.  burg,  13  Gray,  546;  "Whitman  v.  Bos- 

'  Wilson  V.  R.,  R.  I.  &  St.  L.  R.  R.  ton  &  Me.  R.  E.  Co.,  7  Allen,  313;  S. 

Co.,  supra.  C.  3  Id.  133;  Allen  v.  City  of  Charles- 

2  Revised  Stats.,  Chapt.  2,  Sec.  31;  town,  109  Mass.  243;  Upham  v.  City 

Commonwealth    v.   Coombs,  2  Mass.  of  Worcester,  113  Mass.  97;    Parks  i). 

489,  492;  Meacham  v.  The  Fitchburg  Hampden  Co.,  120  Mass.  395. 

R.  R.  Co.,  4  Cush.  291,  297.  » Alton  &  Sangamon  R.  R.  Co.  v. 

'  Whitman  v.  Boston  &  Me.  R.  R.  Carpenter,  14  111.  190;  Peoria,  Pekin  & 

Co.,  3  Allen,  133.  Jacksonville  R.  R.  Co.  v.  Black.  58  111. 

*  Meacham  1).  Fitchburg  R.  R.  Co.,  33;    S.   C.    10  Am.    Ry.  Rep.    399; 

4  Cush.  291;   Upton  ».  South  Reading  Keithsburg  &   Eastern  R.  R.   Co.  e. 

Branch   R.    R.    Co.,    8    Cush.    600;  Henry,  79  111.  290. 
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Originally  the  common  law  principles  prevailed  in  Illinois  in 
reference  to  the  fencing  of  railroads,  there  being  no  statute  re- 
quiring fences  to  be  made  by  the  company.  The  result  was  that  in 
making  assessments  for  a  right  of  way,  it  was  held  that  the  com- 
pany would  not  be  bound  to  fence,  or  to  make  cattle-guards, 
and  that  the  adjoining  landed  proprietor  would  not  himself  be 
allowed  to  make  crossings  or  cattle-guards  from  one  part  to  an- 
other of  his  premises,  if  separated  by  a  railroad."  The  result 
was,  of  course,  to  increase  the  amount  of  the  assessment  in  pro- 
portion to  the  inconveniences  incurred  by  the  land  holder. 

When,  in  a  proceeding  to  condemn,  a  railroad  company  seeks 
to  appropriate  a  right  of  way  across  the  track  of  another  com- 
pany, to  be  used  in  common  as  a  railroad  crossing,  the  owner  of 
such  track  is  entitled  to  compensation  for  the  property  or  inter- 
est therein  actually  appropriated,  and  for  such  consequential 
damages  as  are  proximate  to  the  appropriation."  But  the  owner 
company  is  not  entitled  to  recover,  as  consequential  dam- 
ages, the'additional  expense  entailed  upon  it  in  operating  its 
road  caused  by  complying  with  the  provisions  of  the  Ohio  act  of 
March  24,  1860,"  which  requires  railroad  crossings  to  be  made 
and  kept  up,  and  watchmen  maintained,  at  the  joint  expense  of 
the  companies.*  Nor  can  the  jury  take  into  account  the  deten- 
tion of  trains,  loss  of  future  business,  nor  additional  expenses 
incident  to  the  future  exercise  of  their  corporate  powers.' 

10.  Sloughs,  bayous,  and  riparian  Interests. — The  govern- 
ments of  the  states  bordering  on  the  Mississippi  river  may  make 
all  such  improvements  upon  the  banks,  and  in  the  sloughs  and 
bayous  thereof,  as  are  demanded  by  the  local  welfare  of  such 
states,  and  as  are  not  calculated  to  abridge  the  navigation  and  the 
free  use  thereof  of  said  river.  The  navigation  of  such  sloughs  is 
not  in  any  sense  navigation  of  the  river  itself,  and  if  filled  up  or 

1  Alton  &  Sangamon  R.  R.  Co.   ■».  Ry.  Co.,  supra;  Mass.  Cent.  R.  R.Co. 

Baugh,  14  III.  211.  v.  B.,  C.  &  F.  R.  R.  Co.,  supra. 

■    ^Lake  Shore  &  Mich.  Southern  Ry.  ^lUd.    See  Matter  of  Lockport  & 

Co.  V.  Cincinnati,  Sandusky  &  Cleve-  Buffalo  R.  R.  Co.,  77  N.  Y.  557;  S.  C. 

land  Ry.  Co.,  30  Ohio  St.  604,  16  Am.  15  Hun,  365,  aad  19  Hun,  .38;  Matter  of 

Ry.  Rep.  291;  Mass.  Cent.  R.  R.  Co.  v.  Boston,  H.  T.  &  W.  Ry.  Co.,  22  Hun, 

Boston,  C.  &  F.  R.  R.  Co.,  121  Mass.  176;  S.  C.  10  N.  Y.  Wkly.  Dig.  527, 

124.  58  How.  Pr.  167;   Chicago  &  N.  W. 

'  1 S.  &  C.    372  ff.  R-  B-  Co.  V.  Chi.  &  Pac.  R.  R.  Co.,  6 

♦  L.  S.  &  M.  S.  Ry.  Co.  ■»,  C,  S.  &  C.  Biss.  219. 
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obstructed,  the  river  navigation  remains  and  is  still  free.  Hence 
it  follows  that  such  sloughs,  bayous  and  arms  of  this  great  river  as 
are  not  required  by  the  interests  of  commerce  to  be  preserved  for 
purposes  of  navigation,  are  under  the  control  of  the  state  govern- 
ments, and  do  not  partake  of  the  character  of  the  waters  referred 
to  in  the  ordinance  of  1787,  and  therein  declared  common  high- 
ways." Therefore,  the  state,  and  the  municipal  governments  of 
the  states,  may  lawfully  authorize  railroad  companies  to  erect 
their  roads  in  such  places,  and  to  fill  up  and  reclaim  the  same  for 
that  purpose.' 

Some  of  the  cases"  hold  that  riparian  owners  on  navigable 
streams  have  rights  below  high-water  mark,  other  than  those  ac- 
cruing from  accretions,  which  are  not  common  in  their  nature  or 
essence  to  all  citizens  alike,  and  which  a  railroad  company, 
authorized  by  the  state  to  erect  their  road  thereon,  may  not  in- 
vade, impede  or  take  without  making  compensation  therefor." 
Others  deny  this  riglit  of  the  adjacent  proprietor,  and  main- 
tain that  between  ordinary  high  and  low  water  mark  ^he  ripa- 
rfan  proprietor  does  not  own  the  fee  of  the  land,  except  as  to 
accretions,  but  that  the  proprietorship  of  the  bed  of  the  stream,  up 
to  such  high  water  mark,  is  in  the  state  for  the  public  use,  and, 
as  a  sequence  thereto,  that  a  grant  from  the  state  to  a  railroad 
company,  authorizing  the  erection  of  their  railroad  therein  along 
the  margin  of  the  river,  carries  to  the  company  the  right  to  do 
so  without  compensation  to  the  adjoining  riparian  owner  for 
the  ground  occupied,  or  for  the  inconvenience  thus  interposed 
-  bbtween  his  lands  and  the  navigable  part  of  the  river.* 

'The  People  v.  City  of  St.  Louis,  5  Md.  23;  Duke  of  Buccleuch  v.  Metro- 

Gilm.  351.  politan  Board,  Law  Rep.  5  H.  L.  418; 

2 Ingraham,  Kenedy  &  Day  r.  The  S.C,  L.  R.  5Exch.  221,and3W.  306; 

Chi.,  D.  &  M.  R.  R.  Co.,  34  Iowa,  249.  Lyon  v.  Fishmongers'  Co.,  Law  Rep. 

But  this  will  not  relieve  the  company  1  App.  Cas.  662;  Bell  v.  City  of  Quebec, 

from  its  common  law  liability  for  in-  5  Id.  84;  Regina  v.  Rynd,  16  Irish  C. 

juries  to  riparian  rights:    Delaplaine  L.  29. 

V.  Chi.  &  N.  W.  Ry.  Co.,  42  Wis.  214;  *McManus  v.    Carmichael,  3  Iowa, 

S.  C.  15  Am.  Ry.  Rep.  28.  1;  Haight  v.  Keokuk,  4   Iowa,  199; 

'TatesD.  Milwaukee,  10  Wall.  497;  Tomlin   v.    The   Dubuque,    Bellevue 

Brisbine  v.  St.  Paul  &  Sioux  City  R.  &  Miss.  R.  R.  Co.,  32  Iowa,  106;  S.  C. 

R.  Co.,  23  Minn.  114, 17  Am.  Ry.  Rep.  7  Am.  R.  176;  Gould  ».  The  Hudson 

65;  Thompson  v.  Androscoggin  R.  I.  River  R  R.  Co.,  6  N.  Y.  522;  Stephpns 

Co.,  58  N.  H.  108;    S.  C.  54  Id.  545;  &  C.  Trans.  Co.  v.  Cent.  R.  R.  Co.  of  N. 

Bait.  &  Ohio  R.  R.  Co.  ■».  Chase,  48  Jersey,  33  N.  J.  229;  Atty.  Genl.  v. 
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Among  the  rights  that  may  be  taken  and  acquired  by  a  rail- 
road corporation,  by  condemnation  and  assessment  of  ,  damages 
of  lands  for  its  right  of  way,  is  the  right  to  divert  from  its  natural 
course  a  stream  of  water,  where  it  crosses  the  grounds  so  taken,' 
and  for  which  the  land  owner  is  entitled  to  have  his  damages  as- 
sessed.' That  the  assessment  commissioners  were  informed  of  the 
intended  diversion  at  the  time  of  making  the  assessment,  is  a 
matter  that  may  be  shown  by  oral  evidence,  in  case  the  assessor's 
report  is  silent  on  the  subject;  and  when  such  fact  is  shown,  the 
legal  presumption  then  arises  that  the  commissioners,  in  assess- 
ing the  damages,  took  into  consideration  the  'damage  that  would 
be  done  thereby  to  the  owner  of  the  property.  Therefore,  under 
such  circumstances,  no  action  or  other  judicial  proceeding  can 
be  maintained  by  such  owner  against  the  company,  for  a  diversion 
of  such  water  course,  when  done  in  a  proper  rrianner  under  the 
assessment.'  But  if  done  in  an  improper  manner,  or  if  the  com- 
pany fail  to  restore  the  stream  to  its  original  course,  as  far  as 
practicable,  and  provide  against  injury  by  overflow,  the  company 
is  liable  to  an  action.* 


Hudson  Tunnel  R.  R.  Co.,  12  C.  E. 
Green,  176;  City  of  Phil.  v.  Scott,  81 
Penn.  St.  80;  Thayer «.  Nl-w  Eed'ord 
R.  R.  Co.,  125  Mass.  253. 

'  Baltimore  &  Potomac  R.  R.  Co.  v. 
Magruder,  34  Md.  79;  S.  C.  6  Am. 
R.  310;  Whitaker  v.  Del.  &  Hudson 
Canal  Co.,  87  Penn.  St.  34.  And  so 
held  unrler  the  General  Incorporation 
Act  of  Ohio,  Sec.  16  (1  S.  &  C.  279): 
Valley  Ry.  Co.  v.  Bohm,  34  Ohio  St. 
114,21  Am.  Ry.  Rep.  30.  And  by 
Sec.  10  of  said  act,  power  is  conferred 
in  such  case-  to  appropriate  land 
through  which  to  construct  a  new 
channel:  Ibid.  The  diversion  can  not 
be  made  simp'y  for  the  purpose  of  de- 
creasing the  expense  of  construction, 
but  only  as  a  matter  of  necessity: 
Pugh  ».  Golden  "Valley  Ry.Co.,  Law 
Rep.  12  Ch.  Div.  274.  The  company 
is  not  liable  for  the  diversion  of  sub- 
terranean water:  Galgay  v.  Great 
Southern  &  W.  Ry.  Co.,  4  Irish  C.  L. 
456;  Hurdroan  v.  North  Eastern  Ry. 
Co.,  Law  Rep.  3  C.  P.  Div.  168. 
26 


» Garwood  v.  N.  Y.  Cent.  &  H.  R.  R. 
R.  Co.,  17  Hun,  356;  Harding  v.  Stam- 
ford Water  Co.,  41  Conn.  87;  Thomp- 
son «.  Androscoggin  R.  I.  Co.,  54  N. 
H.  545;  S.  C.  58  Id.  108. 

'  Ches.  &  Ohio  Canal  Co.  v.  Grove, 
11  Gill  &  John.  404;  Baltimore  &  Po- 
tomac R.  R.  Co.  V.  Magruder,  34  Md. 
79;  Estabrooks  v.  Peterborough  &  S. 
R.  R.  Co.,  12  Cush.  224. 

*  Conhocton  Stone  Road  Co.  v.  Buf- 
falo, N.  Y.  &  Erie  R.  R.  Co.,  3  Hun, 
523;  S.  C.  51  N.  Y.  573;  Whitaker  v. 
D.  &  H.  Canal  Co.,  supra;  Houston 
&  Great  Northern  R.  R.  Co.  v.  Parker, 

50  Texas,  330.  And  this,  too,  whether 
any  of  the  land  of  the  person  injured 
has  been  taken  or  not:  Eaton  v.  Bos- 
ton, C.  &  M.  R.  R.  Co.,  51  N.  H.  504; 
Hatch  V.  Vt.  Cent.  R.  R.  Co.,  25  Vt. 
49;    Miss.  Cent.  R.  R.  Co.  ».  Caruth 

51  Miss.  77;  Same  v.  Mason,  Id.  234. 
But  the  company  is  only  bound  to 
protect  the  owner  from  the  ordinary 
overflow  of  water,  and  not  from  floods 
or  freshets:  Conhocton  Stone  Road  Co, 
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It  is  the  established  rule  of  the  ■Wisconsin  conrts,  that  an 
owner  on  a  river  or  stream,  whether  navigable  or  unnavigable 
takes  uSque  ad  medium  fiVuin  aquos;  but  upon  a  natural  lake  or 
pond,  lie  takes  only  to  the  natural  shore.'  Kiparian  rights  rest 
upon  title  to  the  bank,  and  not  to  the  soil  under  the  water,  and 
the  right  of  appropriating  and  occupying  the  soil  under  the 
water  is  not  properly,  tlierefore,  a  riparian  right."  A  riparian 
owner  upon  navigable  water,  irrespective  of  the  question  of  his 
ownership  of  the  soil  under  the  water,  has  a  right  to  constrnct 
wharves  in  shoal  water,  in  aid  of  navigation,  at  his  peril  of  ob- 
structing navigation;  and  may,  also,  under  like  restrictions,  con- 
struct necessary  works  for  the  protection  of  his  land  from  the 
action  of  the  water.  Further  than  this  he  has  no  right,  and  any 
other  extension  into  the  water  would  be  a  pnrpresture.'  But 
the  riparian  proprietor  does  not,  by  erecting  structures  in  a 
navigable  lake,  for  the  purpose  of  extending  his  possessions,  ac- 
quire any  title  beyond  the  shore  line,  and,  therefore,  is  not  en- 
titled to  compensation  for  damages  arising  from  taking  a  part  of 
such  structures  for  railroad  purposes.*  And  it  matters  ndt 
whether  the  structure  be  an  "  embankment "  or  a  "  breakwater." ' 

Eiparian  proprietors  upon  lakes  have  also  the  right  of  exclu- 
sive access  to  and  from  such  lake,  and  to  all  the  facilities  afforded 
by  the  location  of  the  land,  with  reference  to  the  lake,  which  are 
essentially  pi-ivate  rights:  and  for  an  injury  to  these,  aright  of 
action  exists.'    Thus,  where  the  railroad  company  constructed 

«.  B.,  N.  T.  &  E.  B.  R.  Co.,  sujpra.  N.  W.  R.  R.Co.,  49  la.  664;  Thon  pso  i 

And  see  Houston  &  G.  N.  R.  R.  Co.  v.  v.  Androscoggin  R.  I.  Co.,  supra   Ci  - 

Parker,  ««/)»•«;  Kansas  Pac.  Ry.  Co.».  ter  v.  Thurston,  68  N.  H.  104.     oee 

Lundin,  3  Col.  94;  Nitro-phosphate  &  Atty-genl.  v.  Del.  &  B.  B.  R.  R.  Co., 

0.  C.  M.  Co.  V.  London  &  St.  K.  Docks  12  C.  E.  Green,  1,  631. 

Co.,  Law  Rep.  9  Ch.  Div.  503;  Coun-  'Diedrich   v.  N.  W.    U.  Ry.  Co.; 

tess  of   Rothes    v.   Kirkcaldy  Water  Rippe  v.  Chicago,  Dubuque  &  Minn. 

Works  Comrs.,   6  Cas.   Ct.  Sess.,  4th  R.  R.  Co.,  23  Minn.  18,  17  Am.  Ry. 

Ser.,  974  (Scotch).  Rep.  19.    And  see,  as  to  evidence  com- 

'  Diedrich  v.  North  Western  Union  petent  to  show  whether  plaintiff  is  a 

Ry.  Co.,  42  Wis.  248,  15  Am.  Ry.  riparian  owner,  Rippe  v.  C,  D.  &  M. 

Rep.  1;    Delaplaine   v.    Chicago   &  R.  R.  Co. 

Northwestern  Ry.  Co.,  la.  214,    15  <  Diedrich  v.  N.  W.  U.  Ry.  Co. 

Am.  Ry.  Rep.  28.  '  Diedrich  v.  N.  W.  U.  Ry.  Co. 

2 Diedrich  v.  N.  W.  U.  Ry.  Co.;  « Delaplaine ».  C.  &  N.W.  Ry.Co., 

Chapman  ».  Oshkosh  &  Miss.  R.  R.  R.  supra;  Chapman t).  0.  &  M.  R.  B.  B. 

Co.,  33  Wis.  629;  Renwick  v.  D.  &  Co.,  supi-a. 
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its  road  within  the  water  of  the  lake,.l)ut  so  near  plaintiff's  land 
as  to  cut  off  access  to  the  body  of  the  lake,  leaving  a  stagnant 
pool  of  water  intervening,  the  plaintiffs  were  permitted  to  re- 
cover for  the  depreciation  in  value  of  the  land.' 

The  owner  of  land  bordering  on  a  river,  comprising  a 
block  of  laud  in  a  city  and  a  narrow  strip  between  it  and  the 
river,  and  who  dedicates  such  strip  as  a  public  street,  by  a  com- 
mon law  dedication,  continues  to  be,  nevertheless,  a  riparian  pro- 
prietor, and  this,  too,  after  he  has  conveyed  away  the  block, 
bounding  it  by  the  street,  for  he  is  still  owner  of  the  fee  of  half 
of  the  street  between  the  center  and  the  river.'  As  such  riparian 
proprietor,  he  owns  the  fee  to  low  water  mark,  subject  to-  the 
public  easement  of  navigation,  and  with  all  the  rights  of  other 
riparian  owners.' 

Compensation  may  be  given  by  statute,  in  the  absence  of  any 
common  law  or  constitutional  requirement,'  and  the  owner  of  a 
fishery  is  entitled  to  compensation  for  damage  thereto.* 

11.  Incidental  injuries  to  adjoining  lands. — It  is  a  well  set- 
tled principle,  that  for  incidental  injuries  resulting  from  a  law- 
ful taking  and  using  of  lands  for  a  railroad,  and  from  a  lawful 
and  proper  construction  and  use  thereof,  there  is,  as  a  general 
principle,  no  remedy  given  by  the  law,  either  by  an  action  or  by 
assessment  of  damages;  and  this,  too,  wiiether  the  injury  be  in- 
curred by  the  land  holder  from  whom  the  right  is  taken  under  the 
power  of  eminent  domain,  or  be  incurred  by  some  one  else. 
Acts  authorized  by  law  can  not,  if  properly  done,  create  in- 
cidental liability."     If,  however,  the  injury  be  caused  by  a  wrong 

'Delaplaine«.  C.  &  N.W.Ey.  Co.,  &   Newport   Ey.  Co.,  103  Mass.  1; 

supra.  Walker  v.  Old  Colony  &  Newport  Ry. 

'     2  Brisbine  e.  St.  Paul  &  Sioux  City  Co.,    103  Mass.   10,  14;  Bellingers. 

R.  R.  Co.,  28  Minn.  114,  17  Am.  Ry.  New  York  Cent.  R.  R.  Co.,  23  N.  Y. 

Rep.  65.  42;  Ludlow   v.  Hudson  River  R,  R. 

'  Brisbine  v.  St.  P.  &  S.  C.  R.  R.  Co.  Co.,  4  Hun,  239;  Clark's  admr.  v.  The 

*  Renwick  v.  D.  &  N.  W.  R.  R.  Co.,  Hannibal  &  St.  Jos.  R.  R.  Co.,  36  Mo. 

49  la.  664.  202;  McCormick  v.  Kansas  City,  St.  Jo- 

^  Alexandria    &   F.    R.    R.   Co.  ».  seph&CouncilBluffsR.  R.Co.,  57Mo. 

Faunce,  31  Gratt.  761.  433,  9  Am.  Ry.  Rep.   133;  Struthers 

'Mason  v.  The  Kennebec   &  Port-  v.  Dunkirk,  W.    &  P.   Ry.    Co.,   87 

land  R.  R.  Co.,  31  Maine,  215;  S.  C.  1  Penn.    St.   282.     But  see,  contrary. 

Am.  R.  W.  Cases,    162;  Rogers  v.  Dodge  v.    County    Com'rs,   3    Met. 

The  Kennebec  &  Portland  R.  R.  Co.,  (Mass.),  380. 
85  Maine,  319;  Presbrey  v.  Old  Colony 
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act,  or  by  a  ri{?litful  act  done  in  an  nnlawful  manner,  there  is 
liability,  but  the  remedy  is  by  action  at  law.' 

The  injurious  incidental  effects  of  the  railroad  by  reason  of  its 
nearness  to  a  dwelling-house,  and  the  noise  and  confusion  of 
trains,  arebnt  the  natural  and  inevitable  consequences  of  the  exer- 
cise of  the  franchise  granted  by  law  to  the  corporation;  they 
are  not  caused  by  the'  taking  of  the  land,  but  by  the  use  of  tlie 
road  and  franchise,  which  being  lawful,  it  therefore  follows  that 
they  can  not  be  made  a  ground  for  recovery  of,  or  assessment  of, 
damages,  as  for  a  private  injury.' 

This  rule  of  law  is  particularly  treated  of  by  Denio,  J.,  in 
Bellinger  v.  The  New  York  Central  Railroad  Company,  in  refer- 
ence to  both  the  ifinglish  and  American  rulings,  and  the  princi- 
ple is  shown  to  be  well  settled  that  while  one  meddling  without 
authority  of  law  with  a  running  stream,  or  accumulating  waters 
from  ordinary  surface  collections  by  obstructing  or  turning  their 
course  onto  others,  is  liable  for  all  dama,ge  occasioned  thereby, 
yet  those  acting  under  lawful  authority,  as  a  municipal  body,  or 
a  corporation  authorized  by  law  to  construct  works  of  public 
interest,  and  to  take  lands  for  that  purpose  by  making  just  com- 
pensation therefor,  are  liable,  over  and  above  the  compensation 
required  by  law  for  the  lands  taken,  for  only  such  damages  as 
may  be  caused  by  a  want  of  care  and  skill  in  the  construction, 
or  by  an  improper  and  unnecessary  manner  of  constructing  the 
same,  or  such  as  by  proper  and  reasonable  caution  might  have 
been  prevented,  and  yet  the  work  have  been  properly  done.° 

And  so  damages  resulting  to  the  lands  of  a  land  holder,  not 
from  the  taking,  or  from  the  manner  of  using  his  own  lands  taken 
for  a  railroad,  but  from  the  manner  of  using  and  constructing 
the  road  over  the  landsof  an  adjoining  land  holder,  are  not  the 
subject  of  compensation  by  the  assessment  of  commissioners  to 
assess  damages  and  compensation  to  land  holders  for  lands  taken 

'  Rogers  V.  The  Kennebec  &  Portland  "  Presbrey  v.  Old  Colony  &  Newport 

R.  R.  Co.,  35  Maine,  319;   Eaton  ».  Ry.  Co.,  103  Mass.  1:  Walker  ».  Old 

The  Boston,  Concord  &  Montreal  R.  Colony    &    Newport    Ry.    Co.,     103 

R.  Co.,  51  N.    H.  504;  Spencer  e.  Mass.  10,  14. 

Hartford,  Prov.  &  Fishkill  R.  R.  Co.,  »  Bellinger  »..  New  York  Central  R. 

10  Rhode  Isld.  14;  McCormick  j>.  Kan-  R.  Co.,  33  N.  T.  42;  Lawrence  ».  The 

sas  City,  St.  J.  &  C.  B.  R.  R.  Co.,  su-  Great  Northern  R.  W.  Co.,  16  Adol.  & 

pra;  Jacksonville,  N.  &  S.  R.  R.  Co.  v.  Ellis  (N.  S.),  643. 
Cox,  91  111.  500. 
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for  a  right  of  way.  Such  damages  as  result  thus  indirectly  from 
the  use  of  lands  taken  from  another,  do  not  come  within  the 
jurisdiction  of  the  assessing  commissioners.' 

But  an  action  at  law  in  tlie  nature  of  an  action  on  the  case 
will  lie  against  the  company  for  injury  resulting  to  the  lands  of 
one  proprietor  from  the  improper  use  of,  or  improper  construc- 
tion of,  the  road  over  the  lands  taken  or  obtained  for  its  right  of 
way  from  another  person."  And.  the  cutting  away  of  a  natural 
barrier  to  a  water  course,  hitherto  affording  a  protection  from 
fiowage  of  water,  and  thereby  subjecting  tlie  lands  of  one  to 
overflow,  is  an  improper  use  of,  and  manner  of  construction  of, 
the  road  over  such  adjacent  lands;  for  though  railroad  corpora- 
tions have  the  legal  capacity  to  take  and  use  lands  for  their  roads^ 
and  are  not"  liable  for  damages  incidentally  occasioned  by  a 
proper  construction  of  their  roads,  or  from  a  proper  use  thereof 
after  the  same  are  constructed,  inasmuch  as  such  roads  are  le- 
galized, and  are  not  in  themselves  unlawful,  yet  no  greater  right 
in  this  respect  inures  to  the  corporation  than  would  to  a  natural 
person  under  similar  circumstances,  and  it  would  be  u,ulawful 
for  a  natural  person  to  so  use  his  own  as  to  injure  the  property 
of  anotlier,  by  removing  objects  of  natural  protection  of  such 
other's  property,  so  as  to  cause  floodings  thereof,  to  which  it  had 
not  been  previously  liable.'  Nor  will  a  release  of  all  damages 
by  a  land  holder,  for  account  of  lands  taken  for  a  right  of  way,  or 
for  laying  out  and  erecting  the  road  over  his  premises,  operate 
as  a  release  of  damages  thus  resulting,  as  above  stated,  from  the 

'Eaton  V.  Boston,  Concord  &  Mon-  te  Co.,  41   Conn.  87;    Thompson  v. 

treal  E.  R.  Co.,  51   N.  Hamp;  504;  Androscoggin  R.  I.  Co.,  54  N.  H.  545; 

Clark  V.  Saybrook,  21  Conn.  313.  S.  C.  58  Id.  108;  Whitaker  v.  Del.  & 

^  Eaton  ».  Boston,  Concord  &  Mon-  Hudson  Canal  Co.,   87  Penn.  St.  34; 

treal    R.   R.  Co.,  51  N.  Hamp.  504;  Houston  &  Great  Northern  R.  R.  Co.. ». 

Spencer  v.  Hartford,  Prov.  &  Fishkill  Parker,  ."iO  Tex.  330.    See,  as  to  water 

R.  R.  Co.,  10  Rhode  Isld.  14;  Clark  v.  flowing  in  an  artificial  channel,  Singh 

Saybrook,   supra.  v.  Koorij  Behari  Pattuk,  Law  Rep.  4 

'  Spencer  v.  Hartford,  Prov.  &  Pish-  App.  Cas.  121;  Nield  v.  London  &  N. 

kill    R.   R.   Co.,   10  Rhode  Isd.   14;  W.  Ry.  Co.,  Law  Rep.   10  Exch.  4. 

Hosh'er  v.  Kansas  City,  St.  Joseph  &  The  company    may,   however,    erect 

Council  Bluffs  R.  R.  Co.,  60  Mo.  329;  structures  to  prbtect  its  works  from 

Hunkers  v.  Same,  60  Mo.  334;  McCor-  unusual  injury,  although  they  result 

mick  V.  Same,  57  Mo.  433;  Garwood  in   an  overflow  on  adjoining  lands: 

V.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  17  Nield  v.  L.  &  N.  W.  Ry.  Co. 
Hun,  356;  Harding  v.  Stamford  Wa- 
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manner  of  constructing  the  road  over  lands  taken  or  obtained 
from  another.'  The  statute  having  made  no  provision  for  com- 
pensation for  such  an  injury,  it  remains  remediable  as  at  common 
law,  for  any  unauthorized  diversion  of  a  stream,  or  for  causing 
the  lands  of  another  to  be  overflown  by  water.  The  statute  is 
no  justification,  inasmuch  as  it  affords  no  remedy." 

For  any  unnecessary  inconvenience  or  damage  occasioned 
in  draining  off  surface  water  the  railroad  company  will  be  liable,' 
thougli  ordinarily  not* 

There  are  rulings  that  go  further,  and  impose  liability  for 
such  incidental  injuries;  but  they  are  based  on  statutory  pro- 
visions. The  case  before  cited  from  3d  Metcalf  was  decided 
under  a  statute  of  Massachusetts,  which  provides  that  "  Every 
railroad  corporation  shall  be  liable  to  pay  all  damages,  that  shall 
b6  occasioned  by  laying  out,  and  making  and  maintaining  their 
road,  or  by  taking  any  land  or  materials,"  etc.  The  damage 
complained  of  was  occasioned  to  an  adjacent  land  owner  and  res- 
ident, by  blasting  roCk  to  excavate  the  bed  of  a  railroad.  The 
party  injured  applied  to  the  commissioners  for  assessing  damage, 
who  declined  to  assess,  on  the  ground  that  no  land  was  taken,  and 
that  the  case  did  not  come  within  their  jurisdiction.  The  injured 
party  resorted  to  a  writ  of  mandamus  against  the  commissioners. 
Thereupon  the  court  held  that  the  railroad  company  were  liable 
for  the  injury,  and  that  the  remedy  was  by  assessment:  and  ordered 
the  peremptory  writ,  commanding  the  commissioners   to  assess. 

'Eaton  V.  Boston,  Concord  &  Mon-  C.  P.  Div.  168.    See  Cornish  v.  C,  B. 

treal  B.  E.  Co.,  51  New  Hamp.  60*.  &  Q.  R.  E.  Co.,  49  la.  378;  Noonan  v. 

Nor  a  deed  of  the  right  of  way:  Lud-  City  of  Albany,  79  N.  Y.  470. 

low  J).  Hudson  River  R.R.  Co.,  6  Lana.  *  McCormick  v.  K.  C,  St.  J.  &  C.  B. 

128;    Hortsman  i;.  Covington  &  L.  R.  R.  R.  Co.,  siyjra;    Hosher  ».   Same, 

R.  Co.,  18  B.  Monr.  218;  Hatch  v.  Vt.  and  Munkers  v.  Same,   supra;    Mor- 

Cent.  R.  R.  Co  ,  25  Vt.  49;    Jackson-  rison  v.  Bucksport  &   Bangor  R.  R. 

ville,  N.  &  S.  R.  R.  Co.  v.  Cox,  91  111.  Co.,  67  Me.  353;    Conhocton    Stone 

500.  Road  Co.  v.  Buffalo,  N.  Y.  &  Erie  R. 

'Eaton  V.  Boston,  Concord  &  Mon-  R.  Co.,  5  Thomp.  &  C.  651;  S.  C.  3 

treal  R.  R.  Co.,  51  N.  Hamp.  504,  Hun,  523,  52  Barb.  390,  and  51  N.  Y, 

and  authorities  supra.  673;  Wakefield  v.  Newell,  12  R.  I.  75; 

« McCormick  v.  Kansas  City,  St.  J.  Atchison,  Topeka  &  Santa  Pe  R.  R. 

&  C.  B.  R.  R.  .Co.,  supra,  and  S.  C.  70  Co.  v.  Hammer,  22  Kans.  763 

Mo.  359;  Jacksonville,  N.W.  &  S.E.  "Dodge  v.  County  Conxmra.is  Met. 

R.  R.  Co.  V.  Cox,  91  III.  500;  Hurdman  380. 
V.  North  Eastern  Ry.  Co.,  Law  Rep.  3 
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It  will  be  seen  that  the  Massachusetts  statute  goes  further  than 
providing  merely  for  cases  where  land  is  taken,  and  extends  the 
remedy  to  all  damages  occasioned  by  the  use  of  proper  means 
for  tlie  construction  of  the  road. 

So,  under  the  Pennsylvania  statute,  which  provides  that  com- 
pensation shall  be  made  to  adjoining  owners  for  damages  caused 
by. excavations  or  embankments  where  a  railroad  is  constructed 
in  any  street  or  alley  of  any  city  or  borough  of  that  common- 
wealth, to  be  ascertained  as  otiier  damages  are  authorized  to  be 
assessed,  it  is  held  thafctlie  decrease  in  rental  value  and  increased 
difficulty  of  renting  the  adjoining  property,  as  occasioned  by  such 
excavations  or  embankments  are  subjects  of  proper  estimate  in 
making  up  damages  as  allowed  by  said  statute.'  And  if  in  such 
case  the  railroad  company  would  rely  upon  an  alleged  established 
grade  of  such  street  or  alley  to  exonerate  the  company  from 
liability,  on  the  supposition  tliat  the  work  conformed  thereto, 
then  the  existence  of  suoli  grade  is  to  be  proven  by  the  company." 

Tlie  statute  of  Maine,  which  allows  compensation  for  lands 
taken  for  railroad  purposes,  does  not  extend,  like  that  of  Massa- 
chusetts, to  cases  of  injury  occasioned  by  a  lawful  act,  and  the  tak- 
ing of  land  from  others,  to  those  from  whom  no  lands  are  actually 
taken.  Nor  is  it  adjudged  by  the  courts  of  that  s-tate  to  include 
such  injuries,  whether  resulting  from  legal  or  illegal  acts,  in 
reference  to  the  lands  of  another.'  For  such  incidental  injuries, 
if  caused  by  acts  authorized  by  the  statute,  there,  fs  no  remedy 
either  by  an  action  or  by  assessment;*  and  if  the  damage  be  oc- 
casioned by  an  act  unauthorized  by  law,  or  by  doing  an  author- 
ized act  in  an  unlawful  manner,  then  the  remedy  for  the  result- 
ing injury  is  by  an  action  at  law." 

In   a  somewhat  parallel  case,  however,  in  Connecticut,  it  is 

' Pitts., Va.  &  Ch.  R.  E.  Co.  ».  Rose,  'Rogers  v.  Kennebec  &  Portland  R. 

74  yenn,  St.  .862;  Henderson  v.  N.Y.  R.  Co.,  35  Maine,  319;  Whittier  v. 

Cent.  B.  R.  Co.,  17  Hun,  344;   S.  C.  Portland  &  K.  R.  R.  Co.,  38  Me.  26. 

78N.  Y.  423.  *  Parker    v.  The  Cutler   Mill-Dain 

'Pitts.,  Va.  &  Ch.  R.  R.  Co,  v.  Co.,  20  Haine,  353;  Brown  o.  Chad- 
Rose,  74  Penn.  St.  362.  "The  true  bourne, 31  Maine,  9;  Rogers  «.  Kenne^ 
test"  (of  the  value  of  the  land)  "is  bee  &  Portland  R.  R.  Co.,  35  Maine, 
the  opinion  of  witnesses  in  view  of  319. 

location,  productiveness  and  the  gen-  '  Rogers  v.  Kennebec  &  Portland  R. 

eral   selling   price  in  the  vicinity."  R.  Co.,  35  Maine,  319. 
Ibid,  369. 
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holden,  where  there  was  no  such  statute  creating  general  liabil- 
ity for  injuries  growing  out  of  legitimate  worijs  of  improvement, 
that  when  tlie  injury  is  merely  incidental  and  remote,  then  no 
liability  attaches,  and  that  there  is  then  no  remedy  either  by  as- 
sessment or  by  suit;  that  the  acts  committed  in  making  the 
improvement,  being  authorized  by  law,  and  being  done  where 
the  company  had  a  right  to  work,  they  were  not  accountable .  in 
any  manner  for  the  remote  consequences  of  such  acts.' 

But  notwithstanding  the  fact  that  ordinarily  damages  indi- 
rectly resulting  from  the  taking  of  property  for  a  right  of  way, 
and  the  proper  construction  of  the  road  thereon,  may  not  be 
taken  into  account  in  estimating  the  compensation  to  be  made, 
yet  where,  by  reason  of  such  taking,  and  the  proper  construction 
of  the  road,  and  user  thereof,  damage  results  directly  and  imme- 
diately, in  destroying  the  business  of  a  mill  of  the  land  owner,  and 
in  a  way  capable  of  being  appreciated  and  ascertained,  as,  for  in- 
stance, by  causing  the  ordinary  customers  of  the  mill,  by  reason 
of  the  danger  in  approaching  the  same,  to  cease  carrying  their 
grain  there  to  be  ground,  to  such  an  extent  as  to  destroy  an  ap- 
preciable portion  of  the  custom,  the  same  is  to  be  taken  into  the 
estimate  in  arriving  at  due  compensation.' 

12.  Assessment  for  private  lateral  railroad. — In  Pennsyl- 
vania, an  act  of  assembly  allowing  the  right  of  way  to  be  taken 
for  the  construction  of  private  lateral  railways,  connecting  with 
the  ordinary  railroads  and  other  public  works  of  the  state,  is 
holden  to  be  constitutional — provision  being  made  therein  for  the 
assessment  and  payment  of  compensation  and  damages  for  the 
property  taken,  and  for  injuries  in  curred  by  reason  thereof.  To 
the  objection  of  unconstitutionality,  Gibson,  C.  J.,  says:  "  it  seems 
clear  that  there  is  nothing  in  the  constitution  to  prevent  it;  and 
the  practice  of  the  legislature  has  been  in  accordance  with  the 
principle,  of  which  the  application  of  another's  ground  to  the  pur- 
pose of  a  private  way  is  a  pregnant  proof"  thereof.  That  learned 
judge  remarks  in  the  same  case,  that  the  clause  in  the  constitu- 
tion preventing  the  taking  of  private  property  for  public  use 
without  making  just  compensation  therefor,  "is  a  disabling,  not 
an  enabling  one;"  and  that  "the  right  would  have  existed  in 
full  force  without  it."     The  conclusion  drawn  therefrom  by  the 

'  Hollister  v.  The  Union  Company,  =  Western  Penn.  R.  R.  Co.  v.  Hill, 

9  Conn.  436.  56  Penn.  St.  460. 
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learned  jndge  is,  that  the  right  of  the  state  to  take  ifor  private 
use  is  also  self-existent,  and  is  merely  not  included  in  the  terms 
of  restraint  for  the  reason  that  the  temptation  to  take  it  with- 
out compensation  is  less  than  when  for  public  purposes.' 

Bat  we  regard  such  taking  of  private  property  for  private  lat- 
eral railways,  as  also  the  taking  of  private  property  for  the  con- 
struction of  ordinary  private  ways  through  another's  lands  to 
one's  own  premises,  as  in  some  degree  for  the  public  benefit. 
Though  not  used  by  the  public,  and  carrying  be  not  done  for  the 
public  at  large,  but  only  for  and  by  the  owner,  over  such  private 
ways,  yet  it  is  for  the  interest  of  the  country,  or  for  the  public 
benefit,  that  the  resources  of  the  country  be  not  only  developed, 
but  that  they  should  find  means  of  access  to  the  great  thorough- 
fares leading  to  the  markets  of  the  country,  and  to  the  districts 
where  the  various  productions  are  wanted.  To  our  mind  it  is  as 
truly  the  interest  of  the  public  at  large  that  the  agricultural, 
mineral  and  manufacturing  products  of  the  country  should  have 
means  of  access  from  the  places  where  produced  to  the  main 
lines  of  railroad  and  other  corporate  highways,  and  to  water 
transportation  when  it  exists,  as  it  is  tha,t  such  public  roads  shall 
be  built,  or  water  courses  be  improved.  Hence  we  come  to  the 
conclusion  that  in  some  sense,  even  if  in  a  remote  degree,  the 
transportation  of  products  of  public  necessity  over  such  private 
roads  is  for  the  public  use,  and  as  a  sequence,  so,  in  a  remote 
sense,  are  the  roads;  and  such  is  the  intimation  of  the  chancellor 
in  a  case  in  New  York." 

Under  the  statute  in  New  York  prohibiting  the  taking,  for  a 
right  of  way,  of  fixtures  and  erections  erected  for  the  purposes  of 
trade,  it  is  holden  that  no  road  of  any  kind,  either  public  or  pri- 
vate, can  be,  legally  laid  out  or  constructed  across  an  inclined 
plane  of  a  railroad  company,  used  for  letting  down  and  drawing 
up  trains  of  freight  or  passengers.'  And  in  the  same  case  it  is 
holden,  that  a  court  of  chancery  will  interfere  by  injunction, 

'  Harvey  v.  Thomas,  10  Watts,  63,      v.  Risher,  32  Penn.  St.  169;  New  Cent. 


6,  67;  S.  C.  2  Am.  R.  W.  Cas.  196 

,  Harvey  v.  Lloyd,  3  Penn.  St.  R.  331 

S.  C.   2  Am.  R.  W.  Cas.  296;    Shoen- 

bevger  V.  Mulhollan,  8  Penn.  St.  R 

134;  Hays  v.  Risher,  32  Penn.  St.  169. 

'The  Mohawk  &  Hudson  R.  R.  Co 


Coal  Co.  v-  George's  Creek  C.  &  I.  Co., 
37  Md.  537;  Bankhead  v.  Brown,  25 
la.  540;  Contra  Costa  R.  R.  Co.  v. 
Moss,  23  Cal.  323. 

» The  Mohawk  &  Hudson  R.  R.  Co. 
V.  Artcher,  6  Paige,  83;  S.  C.  2  Am.  R. 


V.  Artcher,  6  Paige,  83.  And  see  Hays      W.  Cas.  565. 
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where  public  officers  are  proceeding,  or  threatening,  to  exercise 
Buch  a  right,  and  will  prevent  the  same:  it  being  not  the  com- 
mission of  a  mere  trespass  that  is  contemplated,  but  the  exercise 
of  a  continued  right  of  passajje  across  and  over  such  fixtures  and 
erections,  to  the  permanent  injury  thereof.' 

Since,  in  Pennsylvania,  the  act  of  April  20, 1858,  was  passed,  as 
supplementarj'  to  the  enactments  in  relation  to  lateral  railways, 
the  question  as  to  the  necessity  of  the  road  is  no  longer  with- 
in the  jurisdiction  of  the  jury  which  assesses  the  landholder's 
damages.'  Since  the  passage  of  that  act,  the  report  of  the  view- 
ers, and  the  action  of  the  court  thereon,  closes  the  inquiry  as  to 
the  necessity  of  the  road;'  and  on  appeal  from  the  finding  of  the 
viewers  as  to  the  amount  of  damages,  and  re-assessment  thereof 
in  the  appellate  court  by  a  jury,  no  question  can  be  there  raised 
as  to  the  necessity  of  the  work,  but  the  only  inquiry  is  as  to  the 
measure  of  damages.* 

13.  Injunction  to  prevent  taking  right  of  way.— The  road 
of  one  company,  constructed  under  an  exclusive  grant  for  carry- 
ing passengers  between  two  given  points,  may  be  legally  crossed 
by  another  railroad,  subsequently  in  process  of  erection  under  a 
subsequent  grant  from  the  same  state,  with,  its  intended  termi- 
ntm  at  one  of  the  points  of  terminus  of  the  road  originally  char- 
tered and  constructed,  notwithstanding  a  provision  in  its  charter, 
granted  by  act  of  assembly,  inhibiting  the  state  from  allowing 
any  other  railroad  to  be  constructed  between  said  points,  or  for 
any  portion  of  the  distance  between!  the  same — the  probable  eflect 
of  which  is  to  diminish  the  fare  of,  or  the  number  of,  passengers 
traveling  between  said  points  on  the  road  thus  erected  under 
such  exclusive  privilege.'  In  such  a  controversy  the  possible  or 
apprehended  violation  of  chartered  rights,  in  the  manner  of  using 
the  road,  will  not  be  ground  for  an  injunction  to  prevent  the  con- 
struction of  the  new  road,  nor  to  prevent  its  being  erected  across 
the  old  one.'    The  redress  for  the  former,  if  such  an  emergency 

>The  Mohawk  &  Hudson  B.  E.  Co.  Potomac   R.  R.  Co.    v.    The  Louisa 

V.  Artcher,  6  Paige,  83.  Railroad  Company,  13  How.  71, 1  Am. 

''  Brown  v.  Peterson,  40  Penn.  St.  R.  W.  Cas.  48. 

373.  »The  Mohawk  Bridge  Co.  v.  The 

'Brown  v.  Peterson,  40  Penn.  St.  TJtica  &  Sch.  R.  R.  Co.,  6  Paige,  554; 

373.  Hudson  &  Delaware  Canal  Co.  ».  The 

*  Brown  v.  Peterson,  40  Penn.  St.  New  York  &  Erie  R.  R.  Co.,  9  Paige, 

373.  323;  S.  C.  2  Am.  B.  W.  Cas.  581. 

'The  Richmond,  Fredericksburg  & 
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occurs  in  operating  the  road,  is  by  aii  action  at  law  when  tlie  in- 
jury is  inflicted;  and  if  such  remedy  then  be  ineffectual,  the 
powers  of  a  chancery  court  may  then  be  involred,  and  will  be  ex- 
ercised to  maintain  the  chartered  rights  of  the  party  by  injunction 
or  otherwise,  as  equity  may  require.'  The  redress  for  one  road 
crossing  the  other  is  the  satne  as  that  of  an  ordinary  land  holder 
whose  property  is  taken.  It  is  by  assessment  of  the  damages  in- 
curred.' The  Supreme  Court  of  the  United  States  held,  however, 
that  the  grant  of  the  exclusive  right  was  valid,  and  that  the  Louisa 
railroad  would  not  be  allowed  to  carry  passengers  between  Kich- 
riiond  and  the  city  of  Washington,  but  that  any  interference  by 
injunction  for  that  reason  to  prevent  the  construction  of  the  road, 
would  be  premature. 

In  reference  to  crossing  the  road  of  the  complainant,  the  court, 
in  the  following  terms,  hold  that  the  respondent  had  a  right  to 
construct  their  road  across  the  same,  irrespective  of  the  exclusive 
grant  or  corporate  character  of  the  franchise.  They  say:  "The 
grant  of  a  franchise  is  of  no  higher  order,  and  confers  no  more 
sacred  title,  than  a  grant  of  land  to  an  individual;  and  when 
the  public  necessities  require  it,  the  one,  as  well  as  the  other, 
may  be  taken  for  public  purposes,  on  making  suitable  compen- 
sation; nor  does  such  an  exercise  of  the  right  of  eminent  do- 
main interfere  with  the  inviolability  of  contracts." ' 

Where  the  statute  provides  "  that  the  company  shall  be  holden 
to  pay  all  damages  that  may  arise  to  any  person  or  persons,  and 
also  that  freeholders  shall  assess  just  damages,  not  only  to  tlie 
persons  whose  real  estate  mdy  be  taken,  but  whose  real  estate 
shall  be  injured,"  it  is  holden  that  a  franchise  issuing  out  of 
lands  is  an  incorporeal  hereditament,  and  isto  be  treated  as  real  es- 

1  Richmond,  Fredericksburgr  &  Po-  Co.,  13   How.  71,  83,  1  Am.  R.  W. 

tomac  R.  R.  Co.  v.  The  Louisa  R.  R.  Cases,  69,  60.    And  see  West  River 

Co.,  13  How.  7l.  Bridge  Co.  v.  Dix,  6  How.  507;  Enfield 

^The  Richmond,  Fredericksburg  &  Toll  Bridge  Co.  v.  The  H^tford &  New 

.  Potomac  R.  R.  Co.  v.  The  Louisa  R.  Haven  R.  R.  Co.,  17  Conn.  454,  2  Am. 

R.  Co.,  13  How.  71;  the  Enfield  Toll  R.W.  Cas.  95;  Tn  re  Towanda  Bridge 

Bridge  Co.  v.  The  Hartford   &   New  Co.,  91  Penn.  St.  216;    S.  C.  37  Leg. 

Havoft  R.  R.  Co.,  17  Conn.  454;  S.  C.  Int.  389;  Metropolitan  City  Ry.  Co.  v. 

2  Am.  R.  W.  Cas.  95;    White  River  Chicago  West  Div.   Ry.  Co.,  87  111. 

Tump.  Co.  ».  Vt.  Cent.  B.  R.  Co.,  21  317;  New  Orieans,  M.  &  T.  R.  R.  Co. 

t^t.  590.  *■  Southern  &  Atlantic  Tel.  Co.,  53 

•The  Richmond,  Fredericksburg  &  Ala.  211, 
Polomac  R.  R.  Co.  v.  Louisa  R.  R. 
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tate,  within  the  letter  as  well  as  the  spirit  of  the  law  or  charter, 
and  may  therefore  "  be  taken  by  a  railroad  company  as  real  es- 
tate." ' 

And  when  a  railroad  corporation  is  authorized  by  law  to  con- 
struct its  road  upon  a  designated  route,  then  the  infliction  of  a 
temporary  injury  thereby,  which  can  be  compensated  in  dam- 
ages, will  not  be  ground  for  the  suspension  of  a  work  of  such 
public  interest  by  injunction.' 

I  Where  there  is  no  law,  or  express  words  of  the  charter,  author- 
izing a  railroad  company  to  occupy  longitudinally  a  public  road 
or  town  way  as  the  line  of  its  road,  in  the  construction  thereof 
between  two  points  fixed  by  law,  it  is  a  fit  subject  of  equitable 
interference,  by  injunction  and  otherwise,  to  test  the  right  of  the 
company  thus  to  appropriate  a  public  way;  and  a  court  of  equity 
will  accordingly  interpose  its  equitable  powers  on  application  of 
the  town  or  municipal  authorities,  whose  duty  in  law  it  is  to 
keep  up  such  public  road.  To  that  end,  and  the  better  to  enable 
the  court  to  do  equity  in  the  premises,  a  commission  may  be 
appointed  by  the  court  to  examine  and  report  of  the  topography 
and  character  of  the  country  necessary  to  be  passed  over  in  the 
construction  of  such  railroad,  and  as  to  the  necessary  implica- 
tion therefrom  of  an  intention  in  the  legislature  making  the 
grant  to  allow  sucii  appropriation  of  the  public  road.' 

Where  the  charter  of  a  railroad  company',  granted  by  legisla- 
tive enactment,  enables  the  company  to  take  lands  for  its  right  of 
way  in  terms,  and  makes  no  provision  for  compensation  there- 
for previous  to  entering  upon  and  appropriating  the  same^  but 
in  lieu  thereof  provides  merely  a  manner  of  securing  such  com- 
pensation, it  is  holden  that  an  injunction  will  not  be  granted,  at 
the  suit  of  the  land  holder  against  the  company,  to  restrain  the 
company  from  taking  and  using  the  land  without  first  making 
compensation,  upon  the  ex  parte  application  of  the  complain- 
ant, before  answer  to  the  bill  or  a  hearing  thereon,  when  the 

'  Enfield  Toll  Bndge  Co.  e.  Hart-  em  R.  R.  Co.,  5  Met.  368;  S.  C.  1  Am. 

ford  &  N.  Haven  R.  R.  Co.,  17  Conn.  R.  W.  Cas.  356. 

454,  2  Am.  R.  W.  Cas.  95;  Denslow  »The  Hudson  &  Delaware  Canal  Co. 

V.  New  Haven  &  Northampton  Ca-  ».  The  New  York  &  Erie  R.  R.  Co.,  9 

nal  Co.,  16  Conn.  98;  The  Boston  Wa-  Paige,  823. 

ter  Power  Co.  v.  The  Boston  &  Wor-  « inhabitants  of  Springfield  «.  Con- 

cester  R.  R.  Co.,  23  Pick.  360;  8.  C.  1  necticut  River  R.  R.  Co.,  4  Cush.  63; 

Am.  R.  W.  Cas.  298;    Ashby  ».  East-  S.  C.  1  Am.  R.  W.  Caa.  572. 
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principal  ground  of  the  application  is  the  alleged  nnconstitn- 
tionality  of  the  law  authorizing  the  taking  of  the  land.  Tlie 
court  held  that  an  act  of  the  legislature  should  not  be  treated 
as  unconstitutional  on  a  merely  interlocutory  hearing;  more 
especially  when  involving  a  matter  of  important  public,  as  well 
as  private  interests." 

Easements,  taken  by-the  right  of  eminent  domain,  may,  upon 
non-user  thereof,  be  transferred  to  others  by  the  state.  In 
Iowa  a  mere  easement  is  acquired  over  the  land  condemned  for  a 
railway,  by  taking  and  assessing  the  same  under  the  statute. 
The  fee  remains  in  the  former  owner.  Yet,  in  contemplation  of 
the  law,  such  easement  is  acquired  to  the  public  use,  although 
the  compensation  is  paid  by  the  railroad  company.  It  is  of  the 
nature,  therefore,  of  a  grant  from  the  state,  it  is  said,  for  the 
uses  and  purposes  contemplated  by  the  law  which  allows  the 
taking  of  the  same;  and  on  failure  of  the  company  taking  it, 
or  its  assigns  or  successors,  to  carry  out  the  purposes  of  the 
grant,  by  building  and  operating  the  contemplated  road,  the 
legislature  of  the  state  may  provide  by  law  for  the  transfer  of 
such  easement  to  another  company,  or  authorize  the  taking  of 
the  same  by  such  other  company  by  assessment,  on  paying  the 
original  damages  or  compensation  so  assessed.  It  is,  moreover, 
holden  that  the  abandonment  of  the  right  by  the  original  com- 
pany, or  its  successor,  does  not  re-invest  the  easement  in  the  land 
liolder,  if  he  has  done  no  act  preventing  the  use  thereof 
The  Supreme  Court  of  Iowa  not  only  hold  the  same  doctrine 
as  is  just  shown  by  reference  to  Henry  v.  The  Dubuque  &  Pa- 
cific Railroad  Company,  10  Iowa,  540,  but  go  to  the  extent  of 
inhibiting  by  injunction,  if  invoked  by  the  land  holder,  a  rail- 
road company  from  appropriating  the  land  assessed,  or,  if  already, 
taken  possession  of,  then  from  continuing  its  occupancy  and 
use,  until  the  amount  of  damages  assessed  on  an  appeal  and 
final  assessment  is  paid.' 

'  Deering  v.  The  York  &  Cumber-  32    Iowa,    66;     White  v.    Crawlbrd 

land  R.  E.  Co.,  31  Maine  172,  1  Am.  10  Mass.  183;    Bannon  v.  Angier,   2 

R.  Way  Cases,  152.  Allen,    128;    Jennison  v.  Walker,  11 

2  Henry  v.  Dubuque  &  Pac.  R.  R.  Gray,  425;  State  v.  Rives,  5  Ired.  297; 

Co.,    2  la.   288;    S.   C.   10  la.   540;  Junction  R.  R.  Co.  v.  Ruggles,  7  Ohio 

Barlow  v.  Chi.,  Rock  Island  &  Pac.  St.  1:  Pollard  ».  Maddox,  28  Ala,  321. 

R.  R.  Co.,    29    Iowa,  276;    Noll    v.  'Horton   v.  Hoyt    and    others,   11 

The  Dubuque,  B.  &   M.  R.  R.  Co.,  Iowa,  496;  Richards  ».  The  Des  Moines 
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And  so,  by  the  ruling  in  Minnesota,  the  abutting  land  pro- 
prietors are  held  to  be  seized  of  the  fee  in  the  streets,  subject 
only  to  the  public  easement  over  the  same  as  highways,"  and 
the  legislature  are  incompetent  to  appropriate  such  streets  to 
any  other  or  additiona,l  use  than  the  user  intended  by  the  dedica- 
tion, and  therefore  a  railroad  company  is  bound,  in  subjecting  the 
same  to  its  right  of  way,  to  raaice  compensation  therefor  to  the 
abutting  land  holders;  and  until  such  compensation  is  as- 
certained and  made,  the  company  will  be  enjoined  from  taking 
or  using  the  right  of  way  in  such  streets.'  And  for  unnecessary 
or  unauthorized  obstructions,  if  the  right  be  granted,  an  action 
will  lie  in  damages."  And  as  the  statute  of  that  state  gives  to 
the  railroad  corporation,  and  not  to  the  land. holder,  the  right 
to  institute  proceedings  to  condemn  the  right  of  way  and  assess 
damages  therefor,  it  is  ruled  tliat  an  injunction  will  lie  at  the 
suit  of  the  land  holder  against  a  railroad  company,  for  obstruct- 
ing a  highway  adjoining  the  land  holder's  premises,  without  first 
assessing  damages  therefor;  but  that  as  such  injunction  would 
inconvenience  the  public,  time  in  which  to  assess  will  be  allowed 
before  the  issuance  and  service  of  the  writ.* 

14.  What  right  is  conferred  by  assessment  and  payment. — 
The  legal  character  of  the  interest  or  estate  which  passes  to  the 
company  by  the  assessment  of  damages  for  its  right  of  way,  and 
payment  thereof,  is  dependent  on  the  local  statute  under  which  the 
assessment  is  made.  In  some  cases,  the  entire  fee  of  the  land, 
or  whatever  estate  the  owner  has,  is  vested  in  the  company.'     In 

Valley  R.  R.  Co.,  18  Iowa,  259;    Bos-  < Harrington  et  al.  v.  St.  Paul  & 

ton  &  Lowell  R.  R.  Co.  v.  Salem  &  Sioux  City  R.  R.  Co.,  17  Minn.  215; 

Lowell  R.  R.  Co.  and  others,  2  Gray,  1.  Lohman  v.  St.  Paul,  Stillwater  &  Tay- 

'  Schurmeier  ».  The  St.  Paul  &  Pa-  lor's  Falls  R.  R.  Co..  18  Minn.  174. 

cifio  R.  R.  Co.,  10  Minn.  82;  Gray  v.  ' Levering  ».  The  Philadelphia,  Ger- 

Ist  Div.  St.  Paul  &  Pacific  R.  R.  Co.,  mantown  &  Norristown  R.  R.  Co.,  8 

13  Minn.  315;  Harrington  v.  St.  Paul  Watts  &  Sergt.  459;  S.  C.  2  Am.  R.W. 

&  Sioux  City  R.  R.  Co.,  17  Minn.  215.  Cas.  239;  Chicago  &  Miss.  R.  R.  Co. 

"Schurmeier!).  The  St.  Paul  &Paci-  v.  Patchin,  16     lU.    198.     In    New 

fie  R.  R.  Co.,  10  Minn.  82;  Gray  v.  1st  Hampshire,  the  right  to  materials,  and 

Div.  St.  Paul  &  Pac.  R.  R.  Co.,  13  likewise  minerals  below,  and  the  trees 

Minn.  315.  above,  the  surface  of  the  ground,  be- 

'  Farrant ».  1st  Div.  of  St.  Paul  &  long  to  the  former  owner,  subject  to 

Pacific  R.  R.  Co.,  13  Minn.  311;  Rau  the  construction  of  the  road.   Theease- 

V.  The  Minnesota  Valley  R.  R.  Co.,  ment  only  is  obtained:  Blake  v.  Rich, 

13  Minn.  442;  Cahill  v.  Eastman,  18  34  N.  H.  282. 
Minn.  324. 
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otliers,  only  the  mere  easement  oi;  ri<rht  of  way;'  not,  however, 
the  right  of  way  simply,  "  as  tliai  phrase  is  defined  in  tKe  old 
books  of  the  common  law,  written  before  railways  had  an  ex- 
istence, but  as  defined  and  regulated  by  statute.  It  is  that,  right 
of  way  peculiar  to  a  railroad.  It  contemplates  all  tliaVis  neces- 
sary and  proper  for  the  construction  and  maintenance  of  a  railroad 
over  the  premises.  It  is  the  right  (within  the  limits  of  quan- 
tity allowed  by  the  statute  to  be  taken)  to  all  freedom  in  locating, 
constructing,  and  conveniently  using  and  repairing  the  road  and 
its  appurtenances;  and  for  such  purpose  only,  of  taking,  removing, 
and  using  any  earth,  gravel,  stone,  timber,  or  other  materials,  on 
or  from  the  land  so  taken,"  and  to  make  such  cuts  and  embank- 
ments, and  other  works,  as  the  nature  of  the  improvement  and 
topography  of  the  land  may  require;  as  also  all  tlie  attendant 
rights  necessary  to  the  building  and  operating  a  railroad  with 
rapid  locomotion  by  steam." 

Where  the  mere  easement  is  thus  taken,  the  fee  of  the  land 
remains  in  the  owner,  subject  to  the  rights  of  the  company  ac- 
quired by  the  easement,  and  the  rights  of  the  one  and  the  other, 
in  legal  contemplation,  are  as  separate,  distinct  and  independent 
of  each  other  as  are  the  rights  of  adjoining  land  owners.' 

The  duration  of  the  right,  in  Iowa,  whether  of  the  fee  or  the 
mere  easement,  is  holden  to  be  commensurate  with  the  existence 
of  the  corporation  and  its  successors  of  like  character,  liable  to 
j3therwise  terminate  by  forfeiture  for  non-user,  or  for  some  other 
just  and  legal  cause,  and  not  such  as  to  be  under  the  necessity 
of  renewal  at  the  end  of  the  time  for  which  the  company  taking 
it  is  incorporated.*  But  it  can  not  be  transferred  for  a  difierent 
user  than  for  a  right  of  way  for  a  railroad,  or  for  railroad  purposes, 

'Kellogg  ».   Malin,   50  Mo.    496;  only  be  taken  for  purposes  regarded  in 

Henry  ».  Dubuque  &  Pacific  R.R.  Co.,  law  as    for   public  use,  and  can  not, 

2  Iowa,  288;  Preston  &  others  v.  Du-  when  it  has  been  taken,  be  perverted 

buque  &  Pacific  R.  R.  Co.,  11  Iowa,  to  private  ends:   Lance's  Appeal,  55 

15;  Blake*.  Rich,  34  N.  H.  282.  Penn.  St.  16. 

'  Henry  v.  The  Dubuque  &  Pacific  R.  *  Henry  v.  The  Dubuque  &  Pacific 

R.  Co.,  2  Iowa,  288,  301,  302;  Preston  R.  R.  Co.,  2  Iowa,  288,  303;   Preston 

and  others  v.  The  Dubuque  &  P.  R.  R.  and  others  ».  The  Dubuque  &  P.  R.  R. 
Co.,  11  Iowa,  15;  Kellogg «.  Malin,  50  '   Co.,  11   Iowa,    15;  Blake  v.  Rich,  34 

Mo  496.    But  not  the  right  to  use  it  N.  H.  282;  Kellogg  «.  Malin,  50  Mo. 

for  other  than  the  corporate  purposes  496. 

forwhichitistaken,  and  which  should  *Heni7».  The  Dubuque  &  Pacific 

be  stated  in  the  application.    It  can  R.  R.  Co.,  2  Iowa,  288. 
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without  express  authority  of  law;  and  when  transferred  for  a  dif- 
ferent use  under  authority  of  law,  the  grantee  is  liable  to  be  as- 
sessed for  right  of  way  dainages  as  if  then  for  the  first  time  taken.' 

When  the  mere  easement  or  right  of  way  over  the  land,  and 
not  the  title  to  the  land,  is  taken,  the  company  take  with  it  the 
right  to  only  so  much  of  the  timber  and  other  growth  thereon, 
and  so  much  of  the  rock  or  other  material  thereon,  or  in,  as  be- 
comes useful  in  the  construction  of  tlie  road — not  the  road-bed 
alone,  but  as  there  may  be  use  for  in  any  manner,  in  completing 
and  equipping  for  running  that  part  of  the  road  which  passes 
over  the  right  of  way  thus  taken — timber  for  ties,  trestles,  bridges, 
or  other  purposes,  and  stone  for  culverts,  abutments,  bridges, 
piers,  or  other  structures  necessary  to  the  erection  and  repairs  of 
the  works  on  and  along  the  right  of  way  so  taken ;  but  in  such 
cases  the  company  is  not  entitled  to  the  surplus  of  materials  re- 
moved from  the  right  of  way  grounds  and  not  used  by  it.'  The 
construction  of  the  road  implies  its  preparation  and  readiness  for 
use,  and  the  repairs  thereof  imply  the  keeping  it  in  such  con- 
dition. Hence,  although  such  timber  or  other  material  be  not 
necessary  in  the  first  place,  for  the  construction  of  the  track  or 
other  works,  yet  it  may  become  necessary  to  remove  it  for  the 
safe  operating  of  the  road,  as,  for  instance,  to  avoid  obstruction 
of  the  view,  or  to  prevent  the  trees  falling,  or  land  from  sliding 
on  to  the  road  and  rails,  and  thus  the  right  to  remove  whatever 
is  not  actually  needed  exists  in  the  company;  bnt  this  does  not 
carry  with  it  the  right  to  destroy  the  same,  or  to  appropriate  it 
for  other  purposes  than  building  or  repairing  the  road.' 

The  same  rule  of  law  applies  if  the  right  of  way  merely,  and  not 
the  fee,  be  obtained  by  contract  and  deed.  The  company  take  to 
the  same  extent,  and  with  the  same  legal  rights,  as  if  vested  in 
it  by  assessment  under  the  statute,  and  no  greater.  The  rights 
of  the  company,  in  such  case,  to  the  material  and  limber  found 
upon  the  premises,  and  to  use  the  same,  is  measured  by  the  same 

1  Mifflin  V.  Harrisburg,  P.,  M.  &  L.  R.  Aldrich  v.  Druiy,  8  Rhode  Isld.  554. 
R.  Co.,  16  Penn.  St.  R.  182;    S.  C.  2  » Henry  w.  Dubuque  &  P.  R.  R.  Co., 

Am.  R.  W.  Cas.  383;  Lance's  Appeal,  2  Iowa,  288;  Deaton  v.  Polk  County, 
55  Penn.  St.  16.                                       '  9  Iowa,  594;  Preston  and  others  v. 

^Henryp.  The  Dubuque  &  P.  R.  R.  The    Dubuque    &    P.  R.  R.  Co.,   11 

Co.,  2  Iowa,  288;  Preston  v.  The  Du-  Iowa,  15. 
buque  &  P.  R.  R.  Co.,  11  Iowa,  15; 
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rule  as  if  a  regular  assessment  were  made,  an^  the  assessed  da,j^- 
ages  were  paid  by  the  company,  under  the  statute.' 

A  railroad  company  owning  the  right  of  way  may  erect  water 
tanks,  dig  wells  for  supply  of  water,  and  do  other  acts  of  a  like 
nature,  within  such  right  of  way,  connected  with,  or  necessary  for, 
the  operating  of  its  road;  and  if  thereby  the  spring  or  well  of  an 
adjacent  land  owner  be  injuriously  affected,  by  the  percolation  of 
water  under  ground  to  the  well  or  tank  of  the  railroad  company, 
it  is  damnum  absque  injuria,  and  no  action  lies  therefor.'  The 
ownership  here  was  not  of  the  fee,  but  of  the  easement,  conveyed 
by  deed,  and  described  as  "  the  right  of  way  over  and  through  the 
land  for  all  purposes  connected  with  the  construction,  use  and 
occupation  of  its  railway."  And  though  this  in  terms  may  ex- 
tend to  matters  not  strictly  limited  within  the  term  right  of 
way,  yet  the  act  complained  of  is  of  a  description  declared  by  the 
court  common  to  the  exercise  of  that  right,  as  "  necessary  to  the 
operating  of  the  road ;" '  and  we  may  add,  therefore,  appurtenant 
to  the  use  of  the  right  of  way. 

In  New  York,  under  the  statute  of  1838,  the  company,  by 
compliance  with  the  terms  of  the  statute,  are  ordinarily  deemed 
the  owners  of  the  land  in  fee  simple.*  The  proceedings  must 
show  on  their  face  strict  conformity  to  the  law  authorizing  them, 
in  order  to  confer  title  on  the  company ;  and,  if  regular,  bind 
married  women,  infants,  lunatics  and  idiots."  In  a  contest  as  to 
title  acquired  by  enforced  proceedings  under  the  statute,  the 
land  holder  must  disprove  compliance  with  the  statute;  and  this, 
too,  notwithstanding  there  be  recitals  therein  showing  such  com- 
pliance.' ' 

When  the  provisions  of  a  general  act  of  assembly  in  re- 
spect to  taking  lands  for  the  purposes  of  the  company,  differ 
from  those  of  the  special  statute  by  which  a  railroad  corporation 
has  been  created,  then  the  corporation  so  created  by  the  special 
act  may  proceed,  in  that  respect,  in  accordance  with  the  provis- 

'  Preston  v.  The  Dubuque  &  P.  R.  den),  152,  155. 

R.  Co.,  11  Iowa,  15.  'Hill  &  Aldrich    v.  The  Mohawk 

=  Hougan  v.  Milwaukee  &  St.  Paul  &  Hudson  R.  R.  Co.,  ,7  N.  T.  (3  Sel- 

Ry.  Co.,  35 Iowa,  558.  den),   152,   155;     Adams  v.  Sar.  & 

'Hougan  v.  Milwaukee  &  St.  Paul  Wash.  R.  R.  Co.,  10  N.  Y.  (6  Sel- 

Ry.  Co.,  85  Iowa,  558.  den),  328. 

*Hill  &  Aldrich   v.  The  Mohawk  'Adams  «j.  Saratoga  &  Washington 

&  Hudson  R.  R.  Co.,  7  N.  Y.  (3  Sel-  R.  R.  Co.,  10  N.  Y.  (6  Selden),  328. 
27 
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ions  of  the  special  charter,  and  the  right  acquired  will  be  valid 
if  the  proceedings  conform  to  the  provisions  of  such  special  act 
of  assembly.' 

15.  ■Who  entitled  to  the  assessment  money,  or  damages. — To 
entitle  a  party  to  daraan;es  from  a  railroad  company  for  injury  to, 
or  for  taking  of,  real  estate,  it  is  well  settled  that  legal  ownership, 
or  freeJiold  tenancy  of  the  land,  is  not  necessary;  it  is  sufficient 
that  the  claimant  has  an  interest  which  will  be  impaired  by  the 
taking  or  by  the  work.  Such  is  holden  to  be  the  law  in  Massa- 
chusetts, as  settled  by  the  courts  irrespective  of  the  statute,  and 
also  by  the  statutes  of  that  state." 

Where  more  persons  than  one  are  interested,  whether  their 
interests  be  joint  or  several,  they  may  join  in  one  petition  for 
the  assessment  of  damages;  but  if  several,  then  the  jury  are  to 
apportion  the  damages  among  the  several  parties.'  Hence, 
where  the  legal  estate  was  in  one  of  the  petitioners  alone,  be- 
tween whom  and  another  person,  by  agreement  in  writing,  it 
was  stipulated  that  certain  machinery  was  to  be  erected  thereon 
by  the  two,  and  they  were  to  share  in  the  profits  of  the  business, 
it  was  holden  that  the  interest  of  such  other  person,  if  it  would 
be  injuriously  affected  by  the  taking  of  the  property,  was  an 
assessable  interest  in  the  premises.*  Likewise,  under  the  statute 
in  Massachusetts,  where  several  parties  have  distinct  estates 
and  interests  in  the  land  taken,  as  where  there  is  a  tenant  for 
life  or  years  with  i-emainders  and  reversions,  the  damages  are  to 
be  appraised  as  of  the  entire  estate,  and  shall  be  apportioned, 

•  Clarkson  and  wife  v.  The  Hudson  R.  Co.  ».  Boyer,  13  Penn.  St.  R.  497; 
River  R.  R.  Co.,  12  N.  Y.  (2  Kernan),  S.  C.  2  Am.  R.  W.  Cas.  353;  Severin 
304..  In  the  case  here  cited  the  ques-  v.  Cole,  38  la.  463;  Wilson  v.  Euro- 
tion  arose  as  between  the  provisions  pean  &  N.  A.  Ry.  Co.,  67  Me.  358; 
of  the  railroad  company's  charter,  Mich.  Air  Line  Ry.  Co.  v.  Barnes, 
specially  enacted  in   1846,  and  that  40  Mich.  383. 

contained  in  the  general  act  of  1850  '  Aahbyc.  Eastern  R.  R.Co.,  supra; 

(Laws  of  1850,  p., 211),  as  to  the  man-  Reading  R.  R.  Co.   v.   Boyer,  supra; 

ner  of  proceeding  to  condemn  and  ob-  Grand    Rapida,    Newaygo    &    Lake 

tain  lands.    The  Court  of  Appeals  of  Shore  R.  R.  Co.  v.  Alley,  34  Mich.  16. 

New  York  held  that  the  proceedings  *Ashby  «.  Eastern  R.R.  Co.,  5  Met. 

were  proper  under  the  provisions  of  368;    S.  C.  1  Am.   R.  W.  Cases,  356: 

the  special  charter:  Ibid,  308.  Reading  R.  R.  Co.  v.  Boyer,  13  Penn. 

*  Parker  v.  Boston  &  Maine  R.  R.  St.  R.  497;  S.  C.  2  Am.  R.  W.  Cas. 
Co.,  3  Cush.  107;    Ashby  v.   Eastern  353. 

R.  R.  Co.,  5  Met.  368;    Reading  R, 
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after  verdict,  among  the  parties  in  interest,  according  to  their 
several  interests  and  estates.' 

Under  the  statute  in  Massachusetts,  the  obstruction  or  impair- 
ment of  a  private  way  is  a  subject  of  damages,  assessable,  as  in 
other  cases,  when  caused  by  the  construction  of  a  railroad." 

The  owner  at  the  time  of  the  taking,  and  not  his  grantee,  is 
entitled  to  the  assessment  money  and  damages  for  the  original 
taking.'  The  judgment  should  vest  the  right  in  the  company 
on  payment  of  the  money,  and  should  sufficiently  identify  the 
land.* 

The  heir,  and  not  the  administrator,  if  there  be  no  statutoiy 
regulation  on  the  subject,  is  entitled  to  the  fund  arising  from 
the  taking  of  the  lands  of  a  deceased  person,  for  a  right  of  way. 
This,  too,  although  the  estate  of  such  decedent  be  insolvent,  when 
the  location  and  application  to  assess  are  made  after  the  death  of 
the  decedent,  and  before  the  obtaining  of  license  to  sell  the  real 
estate  by  the  administrator  for  the  payment  of  debts.  The  title 
vests  in  the  heir  at  the  death  of  the  ancestor,  subject  to  be  divest- 
ed by  a  sale  for  the  payment  of  the  ancestor's  debts,  but  sub- 
ject, also,  to  the  right  of  eminent  domain  in  the  state;  and  so 
subject,  also,  we  would  add,  are  the  rights  of  the  creditors. 
The  heir  being  so  seized,  though  subject  to  the  prior  rights  of 
creditors,  is  nevertheless  considered  the  owner,  for  the  time 
being,  within  the  meaning  of  the  statute  allowing  private 
property  to  be  taken  for  public  use,  in  Massachusetts;  and  it  is 
therefore  holden  in  that  state  that  the  compensation  in  such 
case  goes  to  the  heir,  and  not  to  the  administrator  or  executor.' 

'The  Fitchburg  R.  R.  Co.  v.  The  v.  Decker,  2  Watts,  343;    McFadden 

Boston&MaineR.  E.  Co.,8Cush.  58;  ».  Johnson,  72  Penn.  St.  335;    Ten- 

S.  C.  1  Am.  R.W.  Cas.  508,  526;  Dru-  brooke  v.  Jahke,  77  Id.  392.     But  the 

ry  V.  Midland  R.  R.  Co.,    127  Mass.  contrary,   if  the  assessment  be  still 

571.  pending,   it  has  been  said,  and  the 

^Parkerr.  The  Boston&MaineR.  taking  not  fully  consummated :  Boyn- 

R.  Co.,  3  Cush.  107;    S.  C.  1  Am.  R.  ton  v.  P.  &  S.  R.  R.  Co.,  post. 

W.  Cas.  547;  Boston  Gas  Light  Co.  ».  *Cent.   Ry.   Co.  v.  Merkel   et  al., 

Old  Colony  &  Newport  Ry.   Co.,  14  32  Tex.  723.   ^ 

Allen,  444.  °  Boynton   ».  The  Peterborough  & 

'Cent.  Ry.  Co.  ».  Merkel  et  al.,  32  Shirley  R.  R.  Co.,  4  Cush.  467;    S.  C. 

Tex.  723;  Drury  iJ.  Midland  R.  R.  Co.,  1  Am.  R.  W.  Cas.  595;    LobdeU  v. 

127  Mass.  571;  McLendon  v.  Atlanta  Hayes,  12  Gray,  238;   Ballou  v.  Bal- 

&  W.  P.  R.  R.  Co.,  54  Ga.  293;  Chica-  lou,  78  N.  Y.  325;    Neal  v.  Knox  & 

go  &  Alton  R.  R.  Co.  v.  Maher,  91  Lincoln  R.  R.  Co.,  61  Me.  298. 
111.  312;   Schuylkill  &  Susq.  Nav.  Co. 
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But  ii  the  assessment  of  damages  be  made  during  the  life- 
time of  the  owner,  and  he  die  before  payment  is  made  therefor, 
and  before  the  proceeding  is  completed,  the  right  to  prosecute 
the  proceeding,  after  the  death  of  the  owner,  to  final  completion, 
vests  in  the  administrator,  so  far  as  to  claiming  an  increase  of 
damages;  for  the  money  in  such  case  to  be  paid  by  the  company 
by  way  of  compensation,  being  due  to  tlie  deceased  at  the  time 
of  his  death,  becomes  assets  in  the  administrator's  or  executor's 
hands,  subject,  as  other  moneys,  to  administration.  Hence  the 
administrator  or  executor  in  such  case  can  proceed  for  an  increase 
of  damages.' 

On  an  assessment  of  damages  for  a  right  of  way,  the  person  en- 
titled to  the  land  at  the  date  of  the  taking  has  a  right  to  the  as- 
sessment money  or  damages  assessed.  Thus,  where  an  executory 
contract  existed  for  tlie  sale  of  land,  and  the  vendor  refused  to 
convey,  but  was  forced  to,  in  equity,  by  a  bill  for  a  specific  per- 
formance, and  conveyance  was  made  as  of  the  date  of  the  contract, 
the  grantee  was  held  to  be  entitled  to  the  assessment  money  for 
a  riglit  of  way  taken  after  the  making  of  the  original  contract." 

Under  the  statute  of  Vermont,  where  there  were  conflicting 
claimants  to  the  assessment  money  awarded  by  the  commission- 
ers as  compensation  for  a  right  of  way,  the  chancellor  having 
ordered  a  deposit  thereof  in  bank,  subject  to  his  future  order, 
and  afterwards,  on  the  petition  of  a  claimant,  on  payment  thereof 
to  such  claimant  by  the  bank,  it  was  holden  by  tiie  Supreme 
Court  of  that  state  that  the  proceeding  before  the  chancellor  was 
of  a  summary  character,  and  that  from  his  order  of  payment  no 

'  Neal  V.  The  Knox  &  Lincoln  R.  R.  then  doubtless  the  vendee,  being  enti- 

Co.,  61  Maine,  298.  tied  to  the  land  as  he  contracts  for  it, 

'  Pinkerton  v.  The  Boston  &  Albany  will  also  be  entitled  to  the  damages 

R.  R.  Co.,  10)  Mass.  527;    St.  Louis,  occasioned  by  taking  part  of  it  after 

L.  &  D.  R.  R.  Co.  V.  Wilder,  17  Kans.  his  right  accrues  to  the  whole.    As 

239.    Should  the  assessment  and  pay-  between  the  contracting  parties,  and 

ment  be  made,  as  also  the  taking  of  also  the  company  with  notice  of  the 

the  land,  after  tJie  making  of  thecon-  vendee's  rights,  the  vendee's  right  ac- 

tract,  and  before  the  making  of  the  ernes  in  equity  to  the  damages  from 

full  conveyance,  when  there  is  no  reo-  the  date  of  the  purchase :  Pinkerton 

ord  of  the  transaction,  and  the  compa-  v.  B.  &  A.  R.  R.  Co.,  supra.    The, 

ny  has  no  knowledge  thereof,   then  vendee  may  also  maintain  an  action 

equity  would  seem  to  protect  the  com-  in  the  name  of  th^  vendor:   Mclntyre 

pany  as  against  any  further  payment;  v.  Easton  &  Amboy  R.  R.  Co.,  11  C. 

but  if  the  whole  proceeding  be  known,  E.  Green,  425. 
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'appeal  would  lie;  and  it  was,  moreover,  holden  that  tbe  ordef 
directing  the  deposit  of  the  assessment  fund  in  bank  relieved  the 
raih-oad  company,  when  complied  with,  from  all  further  responsi- 
bility on  the  subject.'  And  where,  in  a  judicial  proceeding  to 
assess  damages  for  a  right  of  way,  it  becomes  a  matter  of  dis- 
pute or  uncertainty  to  whom  the  property  taken  belongs,  or  to 
•whom  the  assessment  money  shall  be  paid,  the  court  should  re- 
(Uire  the  payment  to  be  made  into  the  court,  to  the  end  that, 
being  in  the  custody  of  the  law,  it  may  be  paid  to  those  who  are 
rightfully  entitled  thereto,  upon  such  proceedings  before  the 
court  as  may  be  necessary  to  satisfactorily  establish  the  right  to 
the  same." 

It  is  for  the  court  to  say  who  is  entitled  to  the  condemnation 
money,  and  not  the  commissioners  appointed  to  determine  the 
value  of  the  land.  Therefore,  where  there  are  conflicting  claims, 
as  by  tax  titles,  attachment  and  judgment  liens,  etc.,  the  commis- 
sioners need  only  report  the  compensation  separately  for  each  lot 
of  land,  leaving  such  questions  of  priority  for  the  court." 

The  presumption  is,  that  in  the  sale  and  conveyance  of  a  tract 
of  land  having  a  railroad  thereon  at  the  time  of  sale,  that  both 
parties  contract  with  reference  to  the  state  of  things  as  they  then 
exist;  that  the  purchaser  takes  subject  to  the  existing  easement 
and  burden,  an,d  that  the  vendor  contracts  for,  and  the  vendee 
pays,  only  what  the  land  is  assumed  to  be  worth  subject  thereto.* 
In  such  cases  the  vendor  is  entitled  to  receive  the  compensa^ 
tion  provided  by  law  for  the  taking,  if  not  previously  paid,  and 
this  too,  whether  the  same  has  been  previously  assessed  or  not; 
and  as  a  sequence  thereto,  he  has  the  right  to  assess  for  the  same.^ 

If  the  person  assessing,  and  who  is  entitled  to  the  assessment 
money,  has  previously  recovered  damages  against  the  company 
as  for  a  trespass,  for  its  entry  into  the  premises  without  perfect- 

'Haswell  «.  The  Vermont  Central  Co.,  25  Wis.  641;    Lewis  ».  Wilming- 

R.  R.  Co.,  23  Vt.  228,  1  Am.  R.  W.  ton  &  M.  R.  R.  Co.,  11  Richardson  Law 

Cases,  248.  (S.  C),  91;  Rand  v.  Townshend,  26  Vt. 

2  San  Francisco  &  San  Jos6  R.  R.  Co.  670. 

v.  Mahoney  and  another,  29  Cal.  112.  *  Pomeroy,  exr.,  v.  Chicago  &  Mil.  R. 

'Chicago,  Burlington  &  Quincy  R.  R.  Co.,  25  Wis.  641;  Rand  v.  Towns- 

R.  Co.  V.  Chamberlain,  84  111.  333,  16  hend,  26  Vt.  670;  Lewis  v.  Wilming- 

Am.  Ry.  Rep.  466.  ton  &  M.  R.  R.  Co.,  11  Richardson 

*Kutz  V.   McCune,    22  Wis.   628:  Law  (S.  C),  91. 
Pomeroy,  exr.,  v.  Chicago  &  Mil.  R.  R. 
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ing  its  right  so  to  do,  and  there  constructing  and  operating  its 
railroad,  then  the  amount  so  recovered  is  to  be  deducted  from 
the  sum  that  would  otherwise  be  the  true  measure  of  damages, 
and  the  remainder  is  the  true  sum  which  is  to  be  allowed  by  tlie 
assessors.' 

If  the  award  has  been  made  to  a  mortgagor,  the  mortgagee  may 
secure  liis  interest  therein  in  an  equitable  proceeding.'  The 
owner  of  a  conditional  or  qualified  fee  may  recover  all  of  the 
damages.' 

Tlie  trustee,  and  not  the  cestui  que  trust,  of  lands  about  to  be 
Condemned  for  railroad  purposes,  is  the  person  to  be  made  party 
to  the  assessment  proceedings."  And  if  some  one  or  more  per- 
sons who  have  an  interest  in  the  lands  assessed  be  omitted  in  the 
proceedings,  yet  the  assessment  is  not  invalid  by  reason  thereof, 
as  to  such  persons  as  are  included  in  the  proceedings!* 

The  condemnation  of  the  right  to  use  the  lands  of  one  com- 
pany by  another,  has  no  effect  upon  the  franchise  of  the  com- 
pany whose  lands  are  thus  assessed." 

16.  The  po-vrer  to  take  lands  includes  the  poTver  to  take 
houses.— The  power  to  take  land  involves,  also,  the  power  to 
take  with  the  land  houses  situated  thereon.  The-  word  land  is 
of  legal  import;  in  the  language  of  Gibsok,  Ch.  J.,  it  is  "the 
most  comprehensive  one  that  could  be  applied  to  the  subject  of 
a  grant."  "It  includes  everything  fixed  to  the  ground,  and 
everything  above  or  below  the  surface  of  it;"  and  it  com- 
prehends houses  and  buildings,  when  its  generality  is  not  re- 
strained by  the  context.  Therefore,  where  land  is  taken  under 
the  statute  for  a  right  of  way,  that  which  is  therein,  or  permanent- 
ly situated  thereon,  passes  with  it,  so  far  as  is  essential  to  the 
proper  eujoyment  of  the  right  of  way.     Hence  the  company  may 

'  Pomeroy,  exr., «.  Chicago  &  Mil.  R.  R.  R.  Co.,  11  Cash.  506. 

R.  Co.,  25  Wis.  641,  646.  Contra,  Lar  ^^isie  f.Easton  &  Amboy    R.  R. 

fayette,  M.  &  B.  R.  R.  Co.  p.  Murdock,  Co.,  supra.   See,  as  to  the  effect  of  the 

68  Ind.  137.  omission  of  names  of  interested  parties 

'Bright ».  Piatt,  5  Stew.(N.  J.),  362;  in  the  award  or  report,  when  required 

Piatt  V.  Bright,  4  Id.  81,  and  2  Id.  128.  by  statute,    North     Reading  ».  Co. 

'Chandler  v.  Jamaica  Pond  Aqua-  Comr's,  7  Gray,  109;  Pettis  v.  City  of 

duct  Co.,  125  Mass.  644.  Providence,  11  R.  I.  372;    Warwick 

*The  State,  The  National  R.  W.  Inst'n  ».  Same,  Vi  Id.  144. 

Co.    prosecutors,   v.  The    Easton    &  *  State  v.  Easton    &  Amboy  R.  R. 

Amboy  R.  R.  Co.,  36  N.  J.  (7  Vroom),  Co.,  supra. 
181;   Davis  V.  Charles  River  Branch 
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enter  on  the  premises  and  remove  houses  and  other  structures 
thereon,  in  the  proper  construction  and  use  of  their  road;  being 
liable,  however,  for  any  oppression  or  abuse  of  such  power.' 

The  same  result,  so  far  as  relates  to  the  power  of  removing 
houses  and  other  obstructions  from  the  right  of  way  grounds, 
will  necessarily  follow  (as  also  the  right  of  excavation,  embank- 
ment, drainage,  and  other  changes  in  the  earth's  surface,  and  re- 
moval or  appropriation  of  timber  and  material  thereon  or  there- 
in), whether  the  company  obtain  the  fee  of  the  land  itself,  or  the 
mere  easement  or  right  of  way  over  the  same,  unless  modified  by 
restraining  provisions  in  the  act  granting  the  right  of  eminent 
domain;"  for  it  is  a  well  settled  principle  that  the  grant  of  a  right 
carries  with  it  a  right  to  use  all  the  means  necessary  to  its  at- 
tainment, especially  where  it  involves  interests  of  a  public  nat- 
ure.' 

17.  Agreement  to  fence  not  provable  by  parol. — Parol  evi- 
dence is  not  admitted  to  prove  an  agreement  or  understanding, 
entered  into  verbally  before  the  jury  who  assessed  damages  for 
the  right  of  way,  that  the  railroad  company  were  to  keep  up 
fences  along  the  line  of  the  ground  taken.  If  such  undertaking 
was  really  assumed  on  good  consideration,  and  thus  became  bind- 
ing at  all,  it  could  only  be  enforced  as  between  the  company  and 
the  party  with  whom  the  agreement  was  made;  but  to  allow  it  to 
be  enforced  at  the  suit  of  the  grantee  of  such  original  party, 
would  be  to  give  it  the  effect  of  a  covenant  running  with  the 
land.  Nor  will  the  fact  of  the  company  having  fenced  along 
the  line  of  the  road,  afford  any  evidence  of  a  duty  on  their  part, 
in  favor  of  the  adjoining  land  holder,  to  make  and  maintain  such 
fences.  The  company,  where  no  such  duty  is  imposed  by  law,' 
may  well  be  supposed  to  have  erected  such  fences  for  the  better 

'Brocket  ».  The  Ohio  &  Pennsylva-  E.  R.  Co.,  25  Vt.  159.' 

nia  R.  R.  Co.,  14  Penn.  St.  R.  241;  S.  'Peavey  v.  The  Calais  R.  R.  Co.,  30 

C.  2  Am.  R.  W.  Cas.  370;    Cleveland  Maine,  498;    S.  C.  1  Am.  R.  W.  Cas. 

&  P.  R.  R.  Co.  V.  Speei-,  56  Penn.  St.  147:   Dodge  and  another  v.  County 

325;  Wells  V.   Somerset  &  K.  R.  R.  Com'rs,  3  Met.  (Mass.),  380;  S.  C.  1 

Co.,  47  Me.  345.  Am.  R.  W.  Cas.  336,.  338;   Babcock  «. 

"Brocket  b.  The  Ohio  &  Penn.  R.  Western  R.  R.  Co.,  9  Met.  553,  1  Am. 
R.  Co.,  14  Penn.  St.  R.  241;  S.  C.  2  R.W.  Cas.  399;  Inhabitants  of  Spring- 
Am.  R.  W.  Cas.  370;  Henry  v.  The  field  v.  The  Conn.  River  R.  R.  Co.,  4 
Dabuque  &  Pacific  R.  R.  Co.,  2  Iowa,  Cash.  63;  Henry  v.  The  Dubuque  & 
288;  Jackson  v.  Rutland  &  Burlington  Pacific  R.  R.  Co.,  2  Iowa,  288. 
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security  of  their  own  trains,  and  for  the  safety  of  passengers  and 
the  persons  operating  the  trains.' 

18.  Appeal  from  assessment. — The  right  of  appeal  from  an 
assessment  of  damages  for  the  riglit  of  way  is  a  statutory  one, 
or  else  there  is  no  right  to  appeal  at  all.  The  whole  proceed- 
ing is  statutory,  and  unknown  to  the  common  law.  If  the 
statute  allows  an  appeal  to  both  parties,  then  either  party  may 
appeal.  If  to  but  one,  then  only  that  one.  If  not  expressly 
to  either,  then  neither  have  a  right  to  appeal.'  In  "Wisconsin  the 
right  of  appeal  exists  in  either  party.' 

The  removal  of  the  proceedings  into  court  for  re-adjudication, 
by  certiora/ri  or  appeal,  after  assessment  for  the  right  of  way,  does 
not  act  as  a  supersedeas  to  the  company's  right,  nor  have  the 
effect  to  prevent  the  entry  upon  tlie  premises  taken,  and  of  pro- 
ceeding with  the  work  of  constructing  the  road,  if  the  statute 
has  been  pursued  on  their  part.*  It  may  well  be  doubted  if  a 
reversal  of  the  proceedings,  or  setting  aside  the  assessment,  would 
have  that  effect.  In  such  contingency  the  remedy  of  the  land 
holder,  if  the  company  do  not  apply  to  re-assess,  is  by  an  appli- 
cation anew  to  assess  his  damages.  On  such  subsequent  assess- 
ment it  is  the  duty  of  the  inquest  to  give  him  his  just  compen- 
sation, valuing  the  land  as  of  the  time  of  the  entry,  with  inter- 
est added  thereto  to  the  time  of  making  the  second  assessment.' 

In  some  of  the  states  the  assessing  commissioners  report  their 
finding  to  the  court  for  confirmation.  In  such  cases  the  order  of 
court  confirming  the  act  of  the  commissioners  is  a  final  judg- 
ment, from  which  an  appeal^  certiorari  or  writ  of  error,  as  the 
local  practice  may  be,  lies  to  the  court  of  last  resort,  as  in  other 
cases  of  appeal  from  final  judgment.'     The  province  of  the  court 

'  Moras  V.  The  Boston  &  Maine  R.  R.  Kans."  331,  15  Am.  Ry.  Rep.  355. 
Co.,  2  Gush.  536;  S.  C.  1  Am.  R.  W.         ''  Schuler  v.  N.  L.  &  P.  T.  R.  R.  Co., 

Cas.  454;  Waldron  v.  Portland,  Saco  supra. 
&  Portsmouth  R.  R.  Co.,  35  Me.  422.         « Philips    v.  Pease,    39   Cal.    582; 

"  Western  Union  R.  R.  Co.  v.  Dick-  Pennsylvania  R.  R.  Co.  v.   Lutheran 

son,  30  Wis.  389.  Congregation,  53  Penn.  St.  445;  Cent. 

^  Lee  V.  Northwestern  Union  R.  W.  R.  R.  Co.  v.  Penn.  R.  R.  Co.,  4  Stew. 

Co.,  33  Wis.  222.  (N.  J.),  475;  Worcester  &  N.  R.  R.  Co. 

*  Schuler   -u.  Northern  Liberties  &  e.  R.  R.  Com'rs,  118  Mass.  561;  Allen 

Penn.  Township  R.  R.  Co.,  3  Whar-  v.   Levee  Com'rs,  57  Miss.  163.    The 

ton,  555;  S.  C.  2  Am.  R.  W.  Cas.  220.  writ  of  certiorari  is  a  discretionary 

But  it  is  otherwise  in  Kansas:  City  of  one:  Regina  v.  Sheward,  Law  Rep.  5 

Kansas  v.  Kansas  Pacific  Ry.  Co.,  18  Q.  B.  Div.  179. 
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below,  to  whom  the  report  of  the  commissioners  is  made  in  the 
fiuot  place,  is  to  confirm  or  set  aside  the  proceedings  of  the  com- 
missioners.' 

In  Pennsylvania  there  is  no  appeal  from  the  decision  of  the 
lower  court  made  upon  the  report  of  the  viewers,  so  as  to  give  a 
trial  de  novo.  Its  judgment  in  that  respect  is  final,  and  the  case 
can  only  go  up  by  error  or  certiorari,  for  review  upon  the  face  of 
the  record;  and  the  practice  there  seems  to  be,  as  to  such  ulti- 
mate proceeding,  by  certiorari!' 

Where  a  bond  has  been  given  by  the  company,  the  landowner 
is  not  required  to  sue  thereon,  but  is  entitled  to  the  amount 
awarded  to  him  as  damages.' 

It  is  holden  in  Vermont,  and  in  some  others  of  the  states,  that 
on  appeals  to  the  countj'  or  other  court  from  assessments  of  lands 
or  of  right  of  way  taken  for  railroad  purposes,  the  assessment 
anew  may  be  made  by  the  court,  without  the  intervention  of  a 
jury.  This  practice  obtained  from  the  earliest  time,  in  Vermont, 
in  reference  to  turnpike  roads  and  to  ordinary  highways,  and  by 
analogy  the  court  held  the  same  doctrine,  imder  similar  statuto- 
ry provisions,  in  the  first  railroad  case  of  the  kind  that  occurred 
in  Vermont.*  The  same  ruling  has  obtained  in  Ifew  Hampshire, 
where  it  is  said  by  Chief  Justice  Parker,  that  "  By  the  long  course 
of  legislation,"  "  the  damages  occasioned  by  the  laying  out  of 
highways  were  to  be  assessed  by  the  court,  or  by  a  committee; 
and  no  provision  is  found  for  the  intervention  of  a  jury  in  cases 
of  that  character." '  And  so  in  New  York,  Indiana  and  Pennsyl- 
vania, the  same  practice  prevails,  and  it  is  holden  that  a  provision 
for  assessing  by  a  committee  is  not  an  infringement  of  the  right 
of  trial  by  jury.' 

In  the  case  above  cited  from  Vermont,  the  Supreme  Court  of 
that  state  ^ay:     "  It  has  not  been  hitherto  supposed  that  it  was  a 

» Pennsylvania  R.  R.  Co.  v.  Luther-  26,  27. 
an  Congregation,  53  Penn.  St.  445.  '  Beekman  v.  Saratoga  &  Sch.  R.  R. 

^Pennsylvania  R.  R.  Co.  v.  Luther-  Co.,  3  Paige,  45;  Penn.  R.  R.  Co.  v. 

an  Congregation,  53  Penn.  St.  445.  Lutheran    Church    Congregation,    53 

'Fisher  v.  Warwick  R.  R.  Co.,  12  Penn.  St.  445;    Evansville  &  Craw- 

R.  L  287.  fordsville  R.  R.  Co.  v.  Miller,  30  Ind. 

*  Gold  V.  The  Vermont  Central  R.  R.  209.     See  also,  Ames  v.  Lake  Superior 

Co.,  19  Vt.  478;  Chicago*  Milwaukee  &  Miss.   R.  R.   Co.,   21   Minn.  241; 

R.  R.  Co.  V.  Bull,  20  III.  218.  Bruggerman  v.  True,  25  Minn.  123. 

'Backus  V.  Lebanon,  11  N.  H.  19, 
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subject  coming  within  the  scope  of  the  appropriate  duties  of  a 
traverse  jury.  The  issue  to  be  tried,  if  it  can,  with  any  propriety, 
be  called  such,  is  altogether  unlike  that  presented  by  the  counter 
allegations  between  party  and  party,  in  which  the  truth  of  the  facts 
in  controversy  is  to  be  ascertained.  The  duty  imposed  is  rather 
one  of  appraisement  merely.  As  such,  it  appropriately  belongs 
to  one  man,  or  a  board  of  competent  men,  qualified  properly  to 
discharge  it."  That  court  proceeds,  then,  to  dispose  of  the  case 
by  saying,  "  This  view  of  the  subject  necessarily  leads  us  to  tlie 
conclusion,  that  the  legislature,  in  transferring  to  the  county  court, 
upon  the  dissatisfaction  of  either  party  at  the  decision  of  the 
commissioners,  the  appraisement  of  damages  in  cases  under  this 
act,  intended  that  the  question  should  be  tried  without  the  inter- 
vention of  a  jury.  If  any  innovation  had  been  intended,  it  would 
doubtless  have  been  indicated  in  express  terms."' 

And  so,  likewise,  in  North  Carolina,  the  ruling  is,  that  the 
assessment  of  damages  for  a  right  of  way  is  not  such  a  trial  as 
the  right  of  trial  by  jury  is  secured  in,  under  the  constitution. 
The  expression  "  trial  by  jury,"  has  a  technical  and  well  under- 
stood meaning.  It  does  not  imply  that  every  controversy  is  to 
be  submitted  to  a  jury  if  required  by  a  party  thereto,  but  that 
the  trial  by  jury  is  to  remain  as  it  had  hitherto  been,  and  an- 
ciently  was.  For,  notwithstanding  the  sacredness  of  this  right, 
and  its  great  prevalence  in  the  English  and  American  courts, 
yet  at  all  times  some  causes  were  and  yet  are  determinable  by 
the  court  alone,  as  for  instance  demurrers,  the  disposing  of  which 
are  trials  at  law,  as  also  the  ordering  judgment  by  default,  or  by 
nil  dioit,  where  the  whole  demand  or  amount  to  be  recovered  is 
fixed  with  certainty  by  the  pleadings." 

On  an  appeal  from  an  assessment  by  commissioners,  and  trial 
in  the  appellate  court,  the  land  holder,  when  appellaAt,  has  the 
affirmative  as  plaintiff  in  the  case,  and  the  burden  of  proof  is  on 
him.' 

'  Gold  V.  The  Vermont  Cent.  R.  R.  Conn.   River  R.   R.  Co.  ».  Clapp,  1 

Co.,  19  Vt.  478,  483;  S,  C.  1  Am.  R.  Cush.'559;  WinnisimmetCo.  o.Grueby, 

W.  Cases,  220.  Ill  Mass.  543;  Charleston  &  S.  R.  R. 

2  Raleigh  &  Gaston  R.  R.  Co.  v.  Da-  Co.  v.  Blake,  12  Rich.  634;  Evansville 

vis,  2  Dev.  and  Battle  (N.  C),  451, 465.  &  C.  R.  R.  Co.  v.  Miller,  30  Ind.  209; 

» Minnesota  V.  R.  R.  Co.  v.  Doran,  Grand  Rapids  &  Ind.  R.   R.  Co.  v. 

17  Minn.  188;  St.  Paul  &  Sioux  City  Horn,  41  Ind.  479.     And  on  appeal, 

R.  R.   Co.  V.  Murphy,  19  Minn.  500;  the  cause  is  properly  entitled  in  the 
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In  Minnesota  the  trial  on  the  appeal  is,  by  statutory  provision, 
required  to  be  by  jury.'  The  jury  trial  is  capable,  we  suppose, 
as  in  other  cases,  of  being  dispensed  with  by  consent  of  the 
parties. 

On  appeal,  the  Supreme  (Jourt  will  not  review  an  order  grant- 
ing a  change  of  venue  made  by  another  court  than  that  appealed 
from.' 

Where  the  report  of  the  viewers,  or  assessing  commissioners, 
is  by  the  statute,  as  in  Pennsylvania  and  others  of  the  states,  re- 
quired to  be  reported  to  the  court  for  confirmation,  the  court  in 
such,  cases  possesses,  a  supervisory  power  over  the  proceedings  of 
the  cotntnissioners  or  viewers,  and~  may  set  the  same  aside  for 


name  of  the  appellant  as  plaintiff: 
Missouri  River,  Fort  Scott  &  Gulf  B. 
R.  Co.  V.  Owen,  8  Kana.  409,  5  Am. 
Ry.  Rep.  119;  St.  Joseph  &  Denver 
City  R.  R.  Co.  v.  Orr,  8  Kans.  419,  5 
Am.  Ry.  Rep.  127.  But  if  incorrect, 
it  would  not  be  ground  for  reversal : 
M.  R.,  F.  S.  ■&  G.  R.  R.  Co.».  Owen, 
supra. 

•  Minnesota  V.  R.  R.  Co.  v.  Doran, 
17  Minn.  188.  The  oath  to  be  admin- 
istered to  the  jury  is  that  prescribed 
by  Genl.  Stat.,  Ch.  72,  Sec.  5,  "to  be 
administered  to  petit  jurors,  impan- 
eled for  the  trial  of  any  civil  action  or 
proceeding."  Knauft  v.  St.  Paul, 
Stillwater  &  Taylor's  Falls  B.  R.  Co., 
22  Minn.  173,  19  Am.  By.  Rep.  307. 
An  appeal  taken  by  the  owners  of  prop- 
erty will  not  be  dismissed  because  a 
mortgagee  thereof  has  not  joined  in 
appealing:  Ibid;  nor  because  the  jury 
have  not  viewed  the  premises:  Ibid. 
Snow  V.  Boston  &  Me.  R.  R.  Co.,  65 
Me.  230,  10  Am.  By-  Rep.  27;  King 
V.  la.  Midland  B.  B.  Co.,  34  la.  458,  4 
Am.  Ry.  Rep.  199;  Galena  &  So.  Wis. 
E.  R.  Co.  ».  Haslam,  73  111.  494;  Kan- 
sas Cent.  Ry.  Co.  v.  Allen,  22  Kans. 
285;  nor  because  of  the  joinder  of 
the  husband  in  an  appeal  by  the  wife: 
Wilkin  V.  St.  Paul,  S.  &  T.  F.  R.R.  Co., 
22  Minn.  173,  19  Am.  Ry.  Rep. 
311.    And  where  there  have  been  sep- 


arate awards  as  to  the  interests  of 
owners  and  a  mortgagee,  and  an  ap- 
peal by  the  owners  only,  and,  pending 
appeal,  the  mortgagee  becomes  the 
owner  by  foreclosure  and  sale,  it  wa^ 
held  the  sole  question  for  the  determi- 
nation of  the  jury  was  as  to  the  pro- 
priety of  the  amount  awarded  to 
appellants  for  their  interest  in  the 
property,  and  that  the  compensation 
must  be  ascertained  with  reference  to 
the  character  of  the  ownership  at  the 
time  of  the  making  of  the  award: 
Trogden  v.  Winona  &  St.  Peter  R.  R. 
Co.,  22  Minn.  198, 19  Am.  Ry.  Rep. 
387.  The  change  of  ownership  pend- 
ing appeal  did  not  affect  the  ques- 
tion.- The  award  as  to  the  mort- 
gagee's interest  not  having  been  ap- 
pealed from,  was  conclusive  between 
him  and  the  company,  though  not  on 
the  question  of  appellant's  damages, 
as  to  which,  however,  it  might  be  con- 
sidered: Ibid. 

^Lehmicke  *.  St.  Paul,  Stillwater  & 
Taylor's  Falls  R.  R.  Co.,  19  Minn. 
464,  10  Am.  Ry.  Rep.  296.  On  ap- 
peal, it  is  competent  for  the  Supreme 
Court  to  refer  to  a  return  on  file  in 
that  court,  made  in  a  former  appeal 
of  the  same  cause,  to  ascertain  the 
character  of  the  proceeding:  Rippe 
V.  Chicago,  Dubuque  &  Minn.  R.  R. 
Co.,  23  Minn.  18,  17  Am.  Ry.  Rep.  19. 
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gross  errors  or  misconduct;  or  for  very  gross  inadequacy  or  ex- 
cessiveness  in  the  damages; '  or  for  the  omission  of  findings  re- 
quired by  the  statute." 

Unless  given  by  the  statute  in  reference  to  the  taking  of  prop- 
erty under  the  right  of  eminent  domain,  it  is  not  the  right  of 
either  party  to  have  a  trial  by  jury.  The  constitutional  provis- 
ions as  to  trial  by  jury  in  suits  at  law.  does  not  apply  to  such 
cases.' 

In  Iowa,  however,  a  trial  de  novo  by  a  jury,  on  the  merits,  is 
the  practice  on  appeals  from  assessments  of  damages  for  right  of 
way;  and  no  error  or  irregularity  in  the  proceedings  below  will 
be  regarded.  If  errors  are  sought  to  be  corrected,  it  is  to  be  done 
by  writ  o'i  certiorari,  but  it  can  not  be  done  on  an  appeal.*  Indeed, 
the  Iowa  constitution  requires,  expressly,  that  the  assessment  of 
damages,  when  private  property  is  taken  for  public  use,  shall  be 
by  jury.  "  Private  property  shall  not  be  taken  for  public  use 
without  just  compensation  first  being  made,  or  secured  to  be 
made,  to  the  owner  thereof,  as  soon  as  the  damages  shall  be  as- 
sessed by  a  jury,  who  shall  not  take  into  consideration  any  ad- 
vantage that  may  result  to  said  owner,  on  account  of  the  im- 
provement for  which  it  is  taken."  " 

The  provisions  of  the  code  relative  to  changes  of  venue  are 
applicable -to  condemnation  proceedings  on  appeal,  and  where  a 
proper  showing  is  made,  the  change  will  be  allowed.' 

'  Pennsylvania  K.  R.  Co.  v.  Lutheran  Penn.  St.  445,  449;  Beekman  ».  Sara- 
Congregation,  53  Penn.  St.  445;  Mat-  toga  &  Schenectady  R.R.  Co.,  3  Paige, 
ter  of  N.  T.  Cent.  &  Hudson  River  R.  75;  Ames  v.  Lake  Superior  &  Miss.  R. 
R.  Co.,  64  N.  Y.  60;  S.  C.  5  Hun,  105,  R.  Co.,  21  Minn.  241;  Bruggerman  v. 
and  15  Id.  63;  Kansas  City,  St.  Jo-  True,  25  Minn.  123;  Bonaparte  v. 
seph  &  Council  Bluffs  R.  R.  Co.  v.  Camden  &  Amboy  R.  R.  Co.,  Bald- 
Campbell,  62  Mo.  585;  Cape  Girardeau  win,  205;  Buffalo  Bayou,  B.  &  C.  R. 
&  S.  C.  M.  R.  Co.  V.  Dennis,  67  R.  Co.  «.  Ferris,  26  Tex. -588;  Houston 
Mo.  438;  Mich.  Air  Line  Ry.  Co.  d.  Tap  &  B.  Ry.  Co.  v.  Milburn,  34 
Barnes,  40  Mich.  383.  But  see  Pros-  Tex.  224;  In  re  Mount  Washington 
pect  Park  &  Coney  Island  B.  R.  Co.  ».  Road  Co.,  35  N.  H.  134;  Dronberger 
Washington  Cemetery,  20  Hun,  184;  v.  Reed,  11  Ind.  420. 
Chicago  &  la.  R.  R.  Co.  t). Hopkins,  'Mississippi  &  Missouri  R.  R.  Co. 
90  111.  316.  V.  Rosseau,  8  Iowa,  373. 

iiPhil.  &  Erie  R.  R.  Co.  v.  Cake,  95  » Const.   State  of  Iowa,  Article  1, 

Penn.  St.  139;  S.  C.  37  Leg.  Int.  425.  Sec.  18. 

'McKinney  v.   Monongahela  Nav.  '  Whitney  «.  Atlantic  Southern  Ry. 

Co.,  14  Penn.  St.  65;  Pennsylvania  R.  Co.,  53  la.  6-53;  S.  C.  6  N.  W.  Repr. 

R.  Co.  V.  Lutheran  Congregation,  53  32,  21  Am.  Ry.  Rep.  178. 
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Althoufifh  juries  are  permitted  to  view  the  property,  it  is  held 
in  Iowa  that  their  finding  of  the  value  must  be  based  upon  evi- 
dence produced  in  court.'  A  contrary  ruling,  however,  obtaina 
in  Illinois.' 

Where  the  statute  allows  an  appeal  from  an  assessment  of  the 
damages  for  a  right  of  way,  and  yet  fails  to  define  the  method 
to  be  pursued,  or  the  particular  manner  of  perfecting  the  same,  it 
has  been  holden  that  it  is  sutiScient  if  the  appellant  conform  the 
proceedings  in  that  respect,  as  nearly  as  may  be,  to  the  method 
of  appealing  in  other  cases  provided  by  law — as,  for  instance,  ap- 
peals from  the  justice's  or  county  courts,  in  cases  adjudicated  in 
these  tribunals.  And  although  such  appeal  be  only  allowable 
within  thirty  days,  yet  it  does  not  follow  that  the  notice  thereof 
to  the  adverse  party  must  be  given  within  the  thirty  days,  or 
else  that  the  appeal  be  dismissed;  notice  may  be  subsequently 
given  to  bring  the  appellee  into  court.' 

Upon  payment  to  the  sheriff  of  the  amount  of  damages  assessed, 
and  the  costs  of  assessment,  the  railroad  company  is  authorized 
to  construct  and  maintain  its  road  over  and  across  the  prem- 
ises assessed;  and  in  case  of  appeal  by  either  party,  the  work  of 
construction  'and  maintenance  of  the  road  upon  the  assessed 
premises  may  still  progress.' 

But  an  appeal  after  such  payment,  if  taken  by  the  railroad 
company,  suspends,  during  its  pendency,  the  right  of  the  land 
holder  to  draw  the  money  out  of  the  hands  of  the  sheriff;  other- 
wise, if  the  amount  found  against  the  company  on  the  appeal  is 
less  than  the  original  assessment,  the  companj-  would  be  put  to 
their  action  to  recover  it  back.'  If  the  assessment  on  the  appeal 
shall  be  less  than  the  assessment  below,  then  the  amount  so 
assessed  above  is  secured  to  the  land  holder,  for  it  is  already  in 
the  hands  of  the  sheriff  for  his  benefit.  If,  however,  the  assess- 
ment on  appeal  be  for  a  larger  amount  than  the  assessment 

' Harrison ».  la.  Midland  R.  R.  Co.,  'The  Dubuque  &  P.  R.  R.  Co.  v. 

36  la.  323.  Shinn,  5  Iowa,  516;  The  Dubuque  & 

'  Mitchell  ».  111.  &  St.  Louis  R.  R.  &  P.  R.  R.  Co.  v.  Crittenden,  5  Iowa, 

C.  Co.,  85  111.  566.  See  Pittsburgh,  Ft.  514.    And  see  Hahn  ».  Chicago,  Oma- 

Wayne  &  Chicago  Ry.  Co.  v.  Swin-  ha  &  St.  Joseph  R.  R.  Co.,  43  la.  333, 

ney.  59  Ind.  100;  Bangor  &  P.  R.  R.  14  Am.  Ry.  Rep.  461. 

Co.  V.  McComb,  60  Me.  290;  Wake-  *  Peterson  v.  Ferreby,  30  Iowa,  327. 

iield  V.  Boston  &  Me.  R.  R.  Co.,  68  'Peterson  v.  Ferreby,  80  Iowa,  327. 
Me.  385. 
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below,  then  the  land  holder  may,  by  injunction,  restrain  the 
company  from  further  use  of  the  premises,  until  such  increased 
sum  is  paid.'  The  money  paid  to  the  sherifi'  is,  in  case  of  appeal 
by  the  company,  to  remain  in  liis  hands  until  the  damages  are 
finally  assessed  in  the  appellate  court.'  In  either  event,  the 
principles  here  laid  down  are  held  not  to  violate,  or  conflict  with, 
the  provision  of  the  constitution  which  declares  that  private 
property  shall  not  be  taken  for  public  use  without  just  compen- 
sation first  made,  or  secured  to  be  made,  to  the  owner  thereof,  as 
soon  as  the  damages  are  assessed  by  a  jury.  For  the  property, 
say  the  coirt,  is  not  taken,  in  an  absolute  sense,  until  the  amount 
assessed  upon  the  appeal  is  fully  paid.  In  either  event,  whether 
the  sum  found  be  more  or  less  than  the  first  assessment,  the  land 
holder  is  fully  protected.  If  less,  his  money  is  in  the  sheriffs 
hands;  if  more,  his  rights  are  in  the  keeping  and  protection  of 
the  court.' 

When,  in  Indiana,  a'railroad  company  vrould  appeal  from  the 
assessment  made  by  the  assessors  appointed  by  tlie  justice  of  the 
peace,  and  from  the  judgment  of  such  justice  thereon,  it  should, 
in  order  to  save  the  right  of  immediate  entry  on  the  premises 
for  prosecution  of  the  work,  tender  the  amount  so  assessed,  and 
if  accepted,  pay  the  same.'  The  payment  thereof  will  not  pre- 
clude the  company  from  the  benefit  of  a  trial  in  the  appellate 
court,  or  in  any  manner  compromise  the  rights  of  the  parties.' 

In  Maine  the  ruling  is,  that  the  railroad  company,  as  well  as 
the  land  owner,  has  the  right,  by  way  of  petition,  to  appeal  from 
the  decision  of  the  county  commissioners  (who  are  in  that  state 
the  assessors),  and  to  have  a  jury  determine  the  amount  of  dam- 
ages to  be  paid  for  lands  taken  for  a  railroad.     The  statute  re- 

iPetersom;.  Ferreby,  SOIowa,  327;  Pearson    v.    Johnson,  54  Miss.    259; 

Richards  v.  Des  Moines  Valley  B.  R.  Daniels  v.  Chi.  &  N.W.  R.  R.  Co.,  35 

Co.,  18  Iowa,  260.  la.  129;    Daniels  v.  C,  I.  &  N.  R.  R. 

2  Peterson  ».  Ferreby,  30  Iowa,  327.  Co.,  41  la.  52;   Sherman   v.  Milwau- 

'  Peterson  ».  Ferreby,  30  Iowa,  327;  kee,  Lake  Shore  &  Western   R.  R. 

Richards  v.  Des  Moines  Valley  R.  R.  Co.,    40    Wis.    645;     Northern   Pac. 

Co.,  18  Iowa,  260.  R.  R.  Co.  v.    St.   Paul,   Minneapolis 

*  Indianapolis  &  Cin.  R.  R.  Co.  v.  &  Manitoba  Ry.  Co.,  3    Fed.  Repr. 

Brewer,  12  Ind.  374;    Sidener  v.  Noiv  702. 

ristown,H.&St.L.Tump.  Co.,  23Ind.  ^  Indianapolis  &  Cin.  R.  R.  Co.  «. 

623;    Graham  v.  Columbus   &  I.  C.  Brower,  12  Ind.  374,  376;  Louderback 

By,  Co.,  27  Ind.  260;   Aurora  &  Cin.  v.  Rosengrant,  4  ind.  563. 
R.  R.  Co.  ».  Miller,  56  Ind.  88.    See 
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quires  the  damages  to  be  assessed  by  the  county  commissioners 
"  under  the  same  conditions  and  limitations  as  are  by  law  pro- 
vided in  case  of  damages  by  laying  out  highways;"  and  by  the 
laws  of  that  state,  damages  caused  by  the  laying  out  of  highways 
are  assessable  by  said  commissioners,  from  whose  decision  "  all 
■persons  aggrieved"  maj'  "  present  a  petition"  to  the  county  com- 
missioner's court,  and  have  a  jury  to  re-assess  the  damages. 
This  provision,  giving  the  right  to  a  jury  estimate  of  damages, 
is  held  in  Maine  to  apply  to  both  parties  to  the  proceeding.' 

The  proper  judgment  on  an  appeal  from  an  assessment,  or 
proceeding  to  condemn  lands  or  easements  therein  for  a  right 
of  way,  is  that  the  company  have  leave  to  enter  on  and  use 
the  lands  upon  payment  of  the  amount  of  compensation  or  dam- 
ages found  by  the  jury  on  the  appeal,  if  tried  by  jury,  or  amount 
found  by  the  court,  when  tried  by  the  court  alone;"  but  no  per- 
sonal judgment  or  award  of  execution  is  proper.'  It  is  then 
optional  with  the  company  to  take  the  land  or  not'  Such  judg- 
ment, though  not  one  on  which  execution  may  issue,  will  never- 
theless bear  interest,  if  the  railroad  company  enter  on  the  pos- 
session of  the  premises,  and  yet  omit  to  pay  the  same."  And  in 
such  case  equity  will  enjoin  the  company,  at  the  suit  of  the  land 
holder,  from  u^ing  the  premises  until  payment  be  made;'  but 
not  at  the  suit  of  his  assignee  of  the  damages.'  This  remedy  is 
given  by  statute  in  Maine  and  "Wisconsin,  and  some  other  states;" 
but  doubtless  it  is  merely  in  affirmance  of  the  otherwise  equita- 
ble right  of  the  land  holder. 

'Kimball  ®.  Kennebec  &  Portland  111.  187. 

R.  R.  Co.,  85  Maine,  265.     A  writ  of  *  Peoria,  Pekin  &  Jacksonville  R.  R. 

certiorari  will  be  allowed  in  a  proper  Co.  v.  Peoria  &  Springfield  Ry.  Co., 

case:  Spoiford  u.  Bucksport  and  Ban-  supra,  p.  177. 

gor  R.  R.  Co.,  66  Me.  26,  20  Am.  Ry.  'III.   &   St.  Louis  R.  R.  Co.  v.  Me- 

Rep.  20.                          .  Clintock,  68  111.  296. 

2  Peoria,  Pekin  &  Jacksonville  R.  •lllsley».  Portland  &  Rochester  R. 

R.  Co.  V.  Peoria  &   Springfield  R.  R.  R.  Co.,  56  Maine,  531,  537. 

Co.,  66  111.  174;  St.  Louis  &  Southeast-  '  lUsley  v.  Portland  &  Rochester  R. 

em  Ry.   Co.    v.   Teters,  68  111.   144;  R.  Co.,  supra. 

Springfield  &  111.  S.  Eastern  Ry.  Co.  «Illsley  ».  Portland  &  Rochester  R. 

V.  Turner,  68  111.  187.  R-  Co.,  supra;  Shepardson  v.  Milw. 

'Peoria,  Pekin  &  Jacksonville  R.  U.  &  Beloit  R.  R.  Co.,  6  Wis.  61',!;  Powers 

Co.  V.  Peoria  &  Springfield  R.  R.  Co.,  v.  Bears,  12  Wis.  222;    Bohlman  ». 

supra;  St.  Louis  &  S.  K  Ry.  Co.  v.  Green  Bay  &  Lake  Pepin  Ry.  Co.,  30 

Teters,    68  111.   144;     Springfield .  &  Wis.  105  ;  Diedrichs  v.  Northwestern 

111.  S.  Eastern  Ry.  Co.  ».  Turner,  68  Union  Ry.  Co.,  33  Wis.  219. 
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By  the  Illinois  statute  (Sess.  Laws  1852,  p.  146),  the  right  of 
trial  by  jury  is  secured  on  appeal  in  the  circuit  court.' 

In  1870  the  new  constitution  of  Illinois  was  adopted,  and  by 
Section  13  of  the  Bill  of  Eights  thereof,  the  right  of  eminent 
domain  was  somewhat  restricted  as  formerly  used.  In  the  im- 
portant case  of  the  People  ex  rel.  v.  McRoberts,"  it  received  a  con- 
struction. In  that  case  it  was  held  that  the  requirement  there- 
in that  the  compensation  should  be  ascertained  by  a  jury,  was 
affirmative  in  its  character,  and  excluded  any  other  mode  of  fix- 
ing the  compensation;  that  it  was  not  merely  prospective  in  its 
effect,  but  operated  in  presenti,  without  legislative  action,  for 
even  in  the  absence  of  any  law  under  which  such  a  jury  could 
be  impaneled,  the  constitution  would  not  be  in  abeyance,  but 
until  such  law  was  provided,  the  right  of  eminent  domain  could 
not  be  exercised.  And  the  provision  applied  as  well  to  compen- 
sation for  land  damaged  as  for  land  actually  taken;  and  there 
conld  be  no  entry  for  public  use  until  such  compensation  was 
paid.  The  first  six  sections  of  the  act  of  June  22,  1852,  it  was 
said,  contained  nothing  conflicting  with  the  new  constitution, 
but  the  seventh  section,  providing  that  the  decision  of  the  com- 
missioners should  be  conclusive  upon  parties  before  they  could 
have  a  trial  by  jury,  was  inconsistent.  Unless  the  land  owner,  by 
accepting  compensation,  or  in  some  other  manner,  assented  to 
the  assessment,  it  would  not  conclude  him.  Section  9,  requiring 
a  bond  upon  appeal  from  the  commissioners,  and  section  12, 
permitting  the  land  to  be  entered  upon  pending  such  appeal, 
were  also  held  annulled.  But  commissioners  might  still  be  ap- 
pointed, and  parties  might  bring  the  proceedings  before  the  cir- 
cuit court  in  accordance  with  the  old  law.  If  satisfied  with 
the  assessment,  the  amount  fixed  might  be  accepted.  If  not,  no- 
tice would  have  to  be  given  and  a  trial  had.  And  a  peremptory 
mandamus  was  awarded  to  appoint  the  commissioners  under  the 
old  law  (Beeese,  J.,  dissentiente,  on  the  ground  that  the  act  of 
1852  was  so  far  inconsistent  with  the  constitution,  that  the  right 
of  eminent  domain  could  not  be  exercised  thereunder).  In  this 
case  it  was  also  held  that  a  defendant  could  not  be  compelled  to 
pay  costs  on  appeal  unless  the  assessment  was  lowered. 

'Toledo,  Peoria  &  Warsaw  R.  R.         "62111.38;  S.  C.  7  Am.  Ry.  Rep. 
Co.  ».  Darst,  61  111.  231,  12  Am.  Ry.      445. 
Rep.  448. 
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On  appeal  by  one  of  several  defendants,  there  navinsf  been  no 
notice  of  appeal  to  other  parties  in  interest,  there  was  a  judg- 
ment that  the  condemnation  money  awarded  in  respect  to  cer- 
tain interests  in  the  land  should  be  paid  to  such  appellant. 
Held,  that  such  adjudication  was  conclusive  in  favor  of  the 
railroad  company,  in  whose  interest  the  money  was  paid,  as 
against  any  defendants  in  the  original  proceeding  claiming  ad- 
versely to  such  appellant." 

In  JTew  York,  under  the  code,  the  proceeding  to  ascertain  the 
value  or  compensation  of  lands  taken  for  a  right  of  way  is  held  to 
be  a  special  one,  in  which  no  appeal  lies  to  the  court  of  last  re- 
sort. In  such  cases  an  appeal  only  lies  to  the  Supreme  Court; 
and  from  the  decision  of  tliat  court,  allowing  or  refusing  a 
new  trial  before  the  commissioners,  bo  appeal  will  lie.  The 
discretion  of  the  Supreme  Court  in  such  cases  is  a  broad  one, 
that  can  not  be  interfered  with;  and,  moreover,  it  is  held,  the 
whole  proceeding  being  a  special  one,  entire  and  complete  in  it- 
self, it  rests  entirely  independent  of  the  general  provisions  of 
the  statute  authorizing  appeals,  so  that  none  being  expressly 
given  from  the  Supreme  Court  to  the  court  of  appeals,  none 
will  lie." 

In  appeals  from  two  separate  assessments  of  right  of  way 
damages  in  Wisconsin,  against  the  same  party,  it  is  not  required 
that  there  shall  be  two  separate  notices  of  the  appeal.  The  two 
notices  may  be  given  in  one.'  But  if  the  notice  required  by 
the  statute  to  be  served  on  the  cleik  of  the  court,  giving  liim 
notice  of  such  appeal,  be  not  given  within  the  thirty  days 
from  the  return  of  the  award  or  assessment,  as  by  the  Wisconsin 

'  Chicago,  Burlington  &  Quincy  R.  quired,  or  can  acquire,  the  right  to 

R.  Co.  0.  Chamberlain,  84  111.  333,  16  build  the  road  through  other  parts  of 

Am.  Ry.  Rep.  466.  the  route:  Gilbert  Elevated  Ry.Co.i). 

■  New  York  Cent.  R.  R.  Co.  v.  Mar-  Kobbe,  70  N.  T.  361,  19  Am.  Ry.  Rep. 

vin,  11  N.  Y.  (1  Keman),  276.    And  186. 

see,  as  to  notice  of  appeal.  New  York         '  Neff  v.  Chicago  &  N.  Western  R. 

Central  &  Hudson  River  R.  R.  Co.  ».  R.  Co.,  14  Wis.  370.    On  such  an  ap- 

Armstrong,  60  N.  Y.  112,  10  Am.  Ry.  peal,  the  judgment  may  be  reversed  as 

Rep.  147.    An  appeal  from  an  order  to  some    tracts,  and    affirmed  as  to 

made  in  an  application  to  condemn  a  others:  Stockton  &  Copperopolis  R.  R. 

partonly  of  the  route  of  a  street  rail-  Co.  «.  Galgiani,  49  Cal.  139,7  Am. 

road  company,  will  not  bring  up  the  Ry.  Rep.  263. 
question  whether  the  company  has  ac- 
28 
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Statute  is  required,  the  appeal  will  be  dismissed  by  the  circuit 
court.' 

An  appeal  from  an  assessment  of  damages  for  a  right  of  way 
brings  in  question  only  the  amount  to  be  paid  as  damages  or 
compensation  to  the  land  holder,  and  does  not  bring  in  question 
the  right  of  the  company  to  tlje  land  which  it  seeks  to  appropri- 
ate to  its  use.'  The  right  to  take  the  land  can  only  be  tested  by 
some  direct  proceeding.' 

Where  the  law  requires  a  resolution  of  the  directors  declaring 
certain  lands,  over  a  quantity  designated  by  the  statute  to 
lie  passed,  to  be  necessary  for  the  purposes  of  the  road,  an  in- 
junction will  lie  to  restrain  the  taking  of  such  enlarged  quantity, 
if  no  such  resolution  has  been  passed,  or,  being  passed,  was 
passed  by  a  body  who  were  incompetent,  for  want  of  a  quo- 
rum, to  do  business.* 

One  of  these  proceedings  not  being  incompatible  with  the 
other,  the  land  holder  may  resort  to  both  at  one  and  the  same 
time,  in  two  distinct  proceedings.* 

In  Ohio  it  is  held  that  an  act  authorizing  the  building  and 
repairing  of  levees  to  protect  lands  from  overflow,  was  unconsti- 
tutional, in  that  it  failed  to  make  provision  for  the  assessment 
of  compensation  by  a  jury."    The  body  of  men  provided  for  by 

1  Neff ».  Chicago  &  N.  Western  R.  tition  and  notice.  All  contestible  ques- 
R.  Co.,  14  Wis.  370.  Such  objections  tions  should  be  cerfcifled  to  the  Su- 
must  be  made  as  soon  as  the  party  has  preme  Court,  on  certiorari,  and  this 
an  opportunity:  Selina,  Rome  &  Dal-  brings  up  all  questions  affecting  the 
ton  R.  R.  Co.  B.  Gammage,  63  6a.  rightof  the  company  to  take  the  land: 
604;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  State,  D.,  L.  &  W.  R.  R.  Co.  prosrs., 
41.  And  if  the  appeal  papers  be  filed  v.  Hudson  Tunnel  R.  R.  Co.,  38  N.  J. 
within  the  time,  the  appellant  should  17,  13  Am.  Ry.  Rep.  27;  State,  M.  & 
not  be  prejudiced  by  the  failure  of  the  E.  R.  R.  Co.  prosrs.,  v.  Same,  Id. 
clerlj  to  mark  them  filed:  Ibid.  548,  13  Am.  Ry.  Rep.  82. 

2  Burns  v.  Mil.  &  Miss.  R.  R.  Co. ,  9  "  Burns  v.  Mil.  &  Miss.  R.  R.  Co.,  9 
Wis.  450;  Stringham  v.  Oshkosh  &  Wis.  450;  Stringham  v.  Oshkosh  & 
Miss.  R.  R.  Co.,  33  Wis.  471;  Rippe  v.  Miss.  R.  R.  Co.,  33  Wis.  471;  Towns- 
Chicago,  Dubuque  &  Minn.  R.  R.  Co.,  end  v.  Chi.  &  Alton  R.  R.  Co.,  91  111. 
23  Minn.  18, 17  Am.  Ry.  Rep.  19.  But  54-5. 

see  Brisbine  y.  St.  Paul  &  Sioux  City  "Stringham*.  The  Oshkosh  &  Miss. 

R.  R.  Co.,  Id.  114,  17  Am.  Ry.  Rep.  R.  R.  Co.,  33  Wis.  471. 

65.  It  is  other  wis  3  in  New  Jersey.   In  ^  Stringham  v.  The  Oshkosh  &  Miss, 

that  state,  on  application  for  the  ap-  R.  R.  Co.,  33  Wis.  471,  476. 

pointment  of  commissioners  to  assess  '  Smith  v.  Atlantic  &  Great  Western 

damages,  the  railroad  company  need  R.  R.  Co.,  25  Ohio  St.  91,  13  Am.  Ry. 

only  ahow  a,  prima  facie  right  by  pe-  Rep.  478. 
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the  act  not  being  authorized  to  hear  testimony,  nor  being  subject 
to  judicial  direction  in  the  hearing  of  the  case,  and  in  the  making 
of  their  report,  could  not  be  considered  a  jury  within  the  mean- 
ing of  the  constitntipn.' 

In  Indiana,  under  the  statute  of  1836,  prescribing  the  manner 
of  assessing  damages  for  lands  taken  in  certain  cases,  the  award 
of  damages  is  final,  unless  appealed  from  within  thirty  days.' 
And  the  statute  provides,  as  to  the  method  of  appealing,  that  it 
shall  be  governed  by  the  same  rules  and  regulations  as  appeals 
from  judgments  of  justices  of  the  peace,  except  that  the  state, 
when  a  party,  shall  not  be  required  to  give  an  appeal  bond.' 

In  Kansas  it  is  held,  that  upon  trial  of  the  appeal  the  report 
of  the  commissioners  of  proceedings  by  them  is  admissible  in 
evidence,  to  show  what  land  was  condemned.' 

Though  the  mode  of  taking  an  appeal  from  the  assessment  of 
damages  be  provided  for  by  the  charter  of  the  railroad  company, 
yet  the  general  law  in  respect  to  the  amendment  of  appeal  bonds 
will  be  applied  to  such  appeals.' 

19.  Setting  aside  assessment;  costs  of  assessment. — Where, 
by  law,  the  assessment  of  the  jury  is  required  to  be  reported  by 
them  to  the  court  for  confirmation',  and  judgment  thereon  is  to 
be  rendered  by  the  court  in  case  the  assessment  be  confirmed, 
the  court  have  a  wise  discretion  as  to  confirming  or  setting  aside 
the  assessment.  The  award  of  the  jury  is  only  available  in  such 
cases,  when  it  meets  the  approbation,  and  obtains  the  confirma- 
tion, of  the  court.  It  may  be  set  aside  by  the  court,  not  only  for 
illegality,  but  also  for  deficiency  or  excess  of  damages,  in  the 
opinion  of  the  court.  The  object  of  the  law  in  requiring  such 
report  by  the  jury  for  confirmation  thereof,  is  to  enable  the  court 
to  interfere  and  set  aside  the  finding  of  the  jury,  in  behalf  of  even 
handed  justice,  whenever,  in  their  opinion,  under  all  the  circum- 
stances, too  much  or  too  little  is  awarded  by  the  jury.' 

'  Smith  V.  A:  &  G.  W.  R.  R.  Co.  Am.  Ry.  Rep.  127.    But  not  as  an 

"Pruitt  and   others  v.  Shelbyville  evidence  of  value:    Eames  v.  Wood 

Lateral    Branch    R.    R.   Co.,  2  Ind.  River  Branch  R.  R.  Co.,  12  R.  I.  73. 

Rep.  (Carter),  530.  *Selma,  Rome  &  Dalton  R.  R,   Co. 

'Ibid.  V.  Gammage,  63  Ga.  604,  S.  C.  1  Am. 

'Missouri  River,  Fort  Scott  &  Gulf  and  Eng.  R.  R.  Cas.  41. 

R.  R.  Co.  ».  Owen,  8Kans.409,5Am.  « Willing   v.    Bait.    R.    R.   Co.,   5 

Ry.  Rep.  119;    St.  Joseph  &  Denver  Whart.  460;   Pennsylvania  R.  R.  Co. 

City  R.  R.  Co.  v.  Orr,  8  Eans.  419,  5  v.  Heister,  8  Penn.  St.  R.  (8  Barr), 
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But  subsequently,  under  the  act  of  the  Pennsylvania  legis- 
lature incorporating  the  Philadelphia,  Wilmington  &  Baltimore 
Eailroad  Company,  the  Supreme  Court  of  that  state  held  that 
for  excessive  damages  alone,  the  finding  of  the  commissioners 
would  not  be  set  aside.'  The  statute,  however,  incorporating 
said  last  named  company,  and  under  which  this  ruling  was  made, 
expressly  clothes  the  court  of  common  pleas,  on  exceptions  by 
either  party  to  the  finding  of  the  commissioners  or  viewers,  with 
power  to  affirm  or  set  aside  the  verdict,  as  shall  be  lawful  and 
right.'  Of  what  is  lawful  and  right,  the  court  and  none  others  are 
of  course  the  final  judges.  We  apprehend,  however,  that  for  gross 
and  evident  excessiveness  of  damages,  a  finding  in  such  cases 
should  be  set  aside,  by  the  court,  as  such  a  finding  would  be  pre-  ■ 
sumptive  indication  of  unfairness  or  mistake.^ 

A  statiite  requiring  the  assessors  for  a  right  of  way  to  take  into 
consideration  the  benefits,  as  well  as  the  damages,  occasioned  by 
the  improvement,  and  report  thereof  in  their  finding  to  the  court, 
stating  specifically  the  value  of  the  property  taken,  or  amount 
of  damages,  and  also  the  amount  of  benefits  conferred,  is  not 
merely  directory,  but  is  eminently  mandatory,  and  as  such  must 
be  conformed  to,  where  such  benefits  are  allowed  by  the  courts, 
or  else  the  finding  and  report  will  be  irregular,  and  will  be  set 
aside  on  certiorari  (or  other  proper  form  of  application),  by  the 
court  having  jurisdiction  thereof.  The  object  of  such  a  law  is  to 
prevent  lumping,  and  arbitrary  estimates  of  compensation,  by 
compelling  the  appraisers  to  set  forth  on  the  face  of  their  report 
the  means  by  which  they  arrive  at  the  result  of  their  finding, 
and  to  afford  the  court  the  means  of  exercising  a  supervisory 

445;   S.  C.  2  Am.    R.  W.  Caa.   337;  Rock  Island  &  St.  Louis  R.  R.  Co.  ». 

Phil.,    Wilm.   &  Bait.    R.     R.    Co.  McKinley,  64  111.  338;  Cape  Girardeau 

V.  Gesner,  20  Penn.  St.  240;  Penn.  R.  &  S.  C.  M.  R.  Co.  v.  Dennis,  67  Mo. 

R.  Co.  V.  German  Lutheran  Congr.,  53  43S. 

Penn.  St.  445;  Ills.  &  Wis.  R.  R.  Co.  'Phila.,  Wilmington  &  Baltimore 

V.  Von  Horn,  18  111.  257;    Chicago  &  R.  R.  Co.  v.  Gesner,  20  Penn.  St.  (S 

Milwaukee  R.  R.  Co.  v.  Bull,  20  111.  Harris),  240. 

218;  Jacksonville,  Alton  &  St.  Louis  'Phila.,  Wilmington   &  Baltimore 

R.  R.  Co.  V.  Caldwell,  21  111.    75;  R.  R.  Co.  v.  Gesner,  20  Penn.  St.  (8 

Tonica,&  Petersburg  R.  R.  Co.  v.  Un-  Harris),  240. 

sicker,  22111.221;   Same  ».   Roberts,  '  Penn.  R.  R.  Co.  ».  Heister,  8  Penn. 

Id.  224;  Ills.  &  St.  Louis  R.  R.  &  C.  Co.  St.  (8  Ban-),  445. 

V.  McClintock,  63  lU.  514;  Rockford, 
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power  over  the  appraisement,  that  they  may  readily  determine 
whether  justice  is  done  by  the  award.' 

By  the  statute  in  Maine,  it  is  the  duty  of  the  person  presiding 
npon  an  assessment  of  damages  for  a  right  of  way  taken  for  a  rail- 
road, to  instruct  the  jury  upon  any  questions  of  law,  at  the  re- 
quest of  either  party,  and  to  certify  to  the  court  the  substance  of 
such  instruction  or  decision  given  by  him,  with  the  verdict,  when 
iilther  party  requests  it.  But  without  a  request  such  pre- 
siding officer  is  not  required  to  certify  such  decision  or  instruc- 
tion to  the  court  above;  and  a  party  omitting  to  request  such 
certification  at  the  trial,  can  not,  by  parol  evidence,  prove  in 
court  what  such  decision  or  instructions  were.  Exceptions  there- 
to are  waived  by  such  omission." 

Usually  the  costs  of  assessing  are  regulated  by  the  statute,  and 
are  required  to  be  paid  by  the  company  for  whose  use  the  land 
is  taken.'  But  where,  as  in  Maine,  the  county  commissioners 
are  charged  with  the  duty  of  assessing  the  damages,  and  no  pro- 
vision is  made  in  law  as  to  payment  for  their  services,  it  is 
liolden  that  they,  in  their  capacity  of  county  commissioners,  have 
no  power  to  coerce  payment  out  of  the  company  for  such  ser- 
vices; that  the  commissioners'  court  can  only  exercise  such 
authority  as  is  conferred  upon  that  body  by  law,  and  there  being 
no  law  authorizing  them  to  compel  payment  by  the  company, 
therefore  no  valid  order  to  that  effect  could  by  them  be  made.* 

On  an  appeal  from  the  taxation  of  costs,  the  Supreme  Court  will 
not,  in  order  to  determine  whether  witnesses  testified  to  the  same 
fact,  examine  and  compare  their  evidence  as  it  appears  in  the  bill  of 
exceptions.'     And  where  tlie  statute  provides  that  one  summons 

'The  Ohio  &  Pennsylvania  E.  R.  Co.  such  is  the  law,  it  is  no  gfround  for  re- 

V.  Wallace,  14  Penn.  Sfc.  R.  245;  S.  C.  versal  that  the  jury,  finding  the  de- 

2  Am.  R.  W.  Cas.  375-  fendant  to  sustain  no  actual  damage, 

'Allen  V.  Androscoggin  R.  R.  Co.,  fail  to  return  a  verdict  for  nominal 

60  Maine,  494.  .  damages:    New    Orleans,  Mobile    & 

'  Revision  of  Iowa,  218,   See.  1317;  Texas  R.  R.  Co.  «.  Southern  &  Atlantic 

Chicago  &  Milwaukee  R.   R.   Co.  v.  Tel.  Co.,  53  Ala.  211, 13  Am.  Ry.  Rep. 

Bull,  20  111.   18;  Metier  v.  Easton  &  135. 

Amboy  R.  R.  Co.,  8  Vroom,  222.    No  *  Atlantic  &  St.  Lawrence  R.  R.  Co. 

judgment  is  rendered  therefor,   nor  v.  Cumberland  County  Commissioners, 

for  the  damages;  the  court  will  enjoin  28  Maine,  112. 

the  company  from  proceeding  to  enter,  '  Louisville,  New  Albany  &  St.  Louis 

if  they  attempt  to  do  so  before  the  Air  Line  Ry.  Co.  v.  Dryden,  39  Ind. 

same  are  paid:  Chicago  &  Milwaukee  393,  10  Am.  Ry.  Rep.  350. 
R.  R.  Co.  V.  Bull,  20  lU.  218.  And  where 
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shall  include  all  the  witnesses  reqaired  at  the  same  time,  resid- 
ing in  the  same  county,  it  does  not  follow  that  but  one  summons 
can  be  issued  at  any  one  term  of  court.' 

Where  the  defendant  settles  with  the  plaintiff  by  payment, 
without  any  agreement  as  to  costs,  the  defendant  is  liable  for  the 
costs,  at  least  up  to  the  time  of  settlement.' 

On  appeal,  in  Minnesota,  the  question  of  costs  is  determined 
upon  comparison  of  the  gross  amounts  awarded  by  the  commis- 
sioners and  by  the  court  or  jury.'  The  company  is  the  "  losing 
party,"  within  the  meaning  of  a  statute,  if  damages  be  awarded 
against  it,  notwithstanding  the  amount  may  have  been  decreased 
jon  appeal.' 

20.  Effect  of  non-user,  or  diversion  to  a  different  object. — 
A  public  franchise  can  be  forfeited  only  to  the  public.  Posses- 
sion of  lands  holden  for  the  legitimate  purposes  of  a  corporate 
railroad  company,  under  the  right  of  eminent  domain,  can  not  be 
recovered  back  for  misuser,  or  diversion  to  other  than  railroad 
purposes,  at  the  suit  of  a  private  individnal.  Such  pi-oceeding 
by  a  private  party  can  only  be  maintained  for  possession  iu  case 
the  company  have  unlawfully,  and  without  color  of  authority, 
assumed  to  exercise  the  franchises  and  privileges  of  a  corporate 
body.' 

Therefore  it  follows  from  these  principles,  that  although  the 
owner  of  the  fee,  in  case  of  misuser  of  property  taken  for  cor- 
poi-ate  purposes,  may  maintain  an  action  for,  and  may  recover, 
the  fee  of  the  estate,  against  those  occupying  the  premises  and 

'm^-  1;    S.    C.   6    Am.    R.    181;     Harri- 

=  Jeffersonville  R.  R.  Co.   v.  Wein-  eon    and    wife  v.  The  Lexington  & 

man,  39  Ind.  201,   10  Am.  Ry.  Rep.  Frankfort  R.  R.  Co.,  9  B.  Mon.  470; 

408;  Same  v.  Kalen,  39  Ind.  233,  10  Sweet  v.   Buffalo,  N.  Y.  &  Phil.  Ry. 

Am.  Ry.  Rep.  410.  Co.,  13  Hun,  643;  Wyoming  Coal  & 

'  Sherwood  v.  St.  Paul  &  Chicago  T.  Co.  v.  Price,  81  Penn.  St.  156;  Penn. 

Ry.  Co.,  21  Minn.  122,  11   Am.  Ry.  &  N.  Y.  Canal  &  R.   R.  Co.  v.  Bil- 

KeP-  364.  lings,  94  Penn.  St.  40;  S.  C.  37  Leg. 

^Bangor  &  Piscataquis  R.  R.  Co.  Int.    332;  Mason  v.   Lake  Erie,    E. 

V.  Chamberlain,  60  Me.  285;  Goodwin  &  S.  W.  Ry.  Co.,  9  Biss.  239;  S.  C. 

V.  Boston  &  Me.  R.  R.  Co.,  63  Me.  1  Fed.  Repr.  712.    But  ofcherwiae,  it 

°""-  seems,   where   the    railroad  has  ac- 

"Hearde.  Talbot,  7  Gray,  113;  Fall  quired  only   an    easement;  then  the 

River  Iron  Works  Co.  v.  Old  Colony  &  possession  may  be  recovered:  Taylor 

Fall  River  R.  R.  Co.,  5  Allen,  221;  v.  N.  Y.  &  L.  B.  R.  R.  Co.,  9  Vroom, 

Proprietors  of  Locks  &  Canals  v.  The  28. 
Nashua  &  Lowell  R.  R.  Co.,  104  Mass. 
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against  the  company,  and  although  the  fact  of  the  company  hav- 
ing a  valid  easement  in  the  premises,  which  entitles  it  to  a  great- 
er or  less  use  of  the  land  for  its  corporate  purposes,  is  no  imped- 
iment to  a  recovery  of  the  fee  by  the  owner  thereof,  to  the  extent 
of  the  lands  thus  misused,  yet  such  recovery  will  not  restore  pos- 
session to  the  plaintiff;  for  the  judgment  in  such  case,  until  for- 
feiture enforced  by  proceedings  of  the  public,  must  be  rendered 
"  subject  to  such  valid  easement  as "  the  company  has  in  the 
premises.'  Such  recovery  may  not  disturb  the  possession  of  the 
company  for  the  purposes  legitimate  to  the  proper  user  of  its 
easement.  But  it  will  establish  the  right  of  the  owner  to  the 
fee,  and  should  be  accompanied  with  judgment,  and  enforcement 
thereof,  for  suitable  damages  for  tlie  wrongful  use  of  the  land,  as 
also  judgment  for  the  costs  of  suit.'  Such  damages  are  to  be  as- 
sessed as  for  mesne  profits,  as  in  ordinary  oases,  as  the  charter 
affords  no  protection  against  such  claim  of  the  owner  in  fee  as 
against  such  disseizor;  but  in  estimating  the  same,  the  rental 
value  of  the  improvements  are  not  to  be  included.' 

Lands,  or  the  right  of  way  over  lands,  taken  for  a  particular 
user  by  the  right  of  eminent  domain,  may  not  be  diverted  there- 
from and  applied  to  a  different  use,  by  the  mere  right  of  such 
original  taking.* 

When  diverted  from  such  original  purpose,  the  former  owner, 
his  heirs  or  assigns,  or  whomsoever  is  vested  with  the  right  of 
reversion,  may  maintain  an  action  for  damages  for  the  use  and 
occupation  thereof,  and  to  establish  the  right  to  the  fee,  but  will 
not  have  judgment  for  possession  as  against  the  right  of  easement 
in  the  company.' 

Eut when,  bylaw,  permission  is  given  for  the  sale  of  such  right 
of  way,  and  for  its  diversion  to  a  different  purpose  than  the  orig- 
inal one  for  which  it  was  taken — as,  for  instance,  the  supersed- 

■  Proprietors  of  Locks  &  Canals  ».  The  Nashua  &  Lowell  E.  R.  Co.,  104 

The  Nashua  &  Lowell  R.  R.  Co.,  104  Mass.  1. 

Mass.  1;  S.  C.  6  Am.  R.  181,  187;  Al-  'Mifflin  ».  Harrisburg,  P.,  M.  &  L. 

den  V.  Murdock,  13  Mass.  256;  Morgan  R.  R.  Co.,  16  Penn.  St.  R.  182;  S.  C. 

V.  Moore,  3  Gtay,  319.  2  Am.  R.W.  Cas.  383. 

"  Proprietors  of  Locks  &  Cawala  v.  '  Proprietors  of  Lo(&s  &  Canals  v. 

The  Nashua  &  Lowell  R.  R.  Co.,  104  The  Nashua  &  Lowell  R.  R.  Co.,  104 

Mass.  1.  Mass.  1 ;  S.  C.  6  Am.  R.  181 ;  Malone  v. 

•Hatch  V.  Dwight,  17  Mass.  289,  City  of  Toledo,  28  Ohio  St.  643;  S.  C. 

298;  Proprietors  of  Locks  &  Canals  v.  34  Id.  541. 
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iiig  of  a  turnpike  road  by  a  railroad — such  subjecting  of  the  ease- 
ment to  a  new  and  totally  different  user  will  he  lawful,  but  sub- 
ject, however,  to  the  payment  by  the  railroad  company  of  dam- 
ages or  compensation  therefor  to  the  original  owner,  in  like  man- 
ner as  if  taken  originally  for  railroad  purposes;  and  the  amount 
is  to  be  ascertained  by  assessment,  as  in  other  cases." 

The  grant  of  a  right  of  way  may  be  lost  by  non-user,  the  same 
having  never  been  used,  and  the  use  thereof  having  been  ren- 
dered impracticable  by  the  company's  own  act.  In  such  case  it 
is  extinguished." 

Even  the  taking  up  of  a  portion  of  the  track  of  a  railroad, 
with  intent  not  to  use  the  same  again,  will  not  amount  to  an 
abandonment  of  the  riglit  of  way  to  the  residue  of  the  road.' 
The  railroad  company,  upon  abandoning  the  road,  may  remove 
all  its  property,  including  structures  firmly  imbedded  in  the 
earth — as  stone  piers — and  which  would  ordinarily  be  regarded 
as  fixtures.* 

So  long  as  grounds  conveyed  for  railroad  purposes  only,  and 
to  be  forfeited  in  case  of  non-user,  continue  to  be  used  for  rail- 
road purposes,  no  forfeiture  will  accrue,  whether  the  user  be  by 
a  purchaser  or  lessee  of  the  grantee,  or  by  the  original  grantee 
itself.'  But  in  case  of  actual  abandonment— as,  for  instance, 
taking  up  the  rails  and  vacating  the  road,  or  assuming  to  sell 
and  transfer  the  premises,  as  private  property,  to  persons  for 
private  uses — then  such  non-user  and  other  act  work  a  forfeiture, 
and  the  grantor  or  his  heirs  or  assigns  may  maintain  a  suit  to 
declare  the  same  forfeited,  and  may  recover  the  same." 

^Mifflin  V.  Harrisburg,  P.,  M.  &  L.  *  Justice  v.  Nesquehoning  Valley  R. 

E.  R.  Co.,  16  Penn.  St.  R.  182.  R.  Co.,  87  Penn.  St.  28;  Wagner  v. 

'^Marjgny  v.  The  Pontchartrain  R.  Cleveland  &  T.  R.  R.  Co.,  22  Ohio  St. 

R.  Co.,  15  La.  An.  427.  563. 

"  City  of  Columbus  v.  Columbus  &  *  Louisville  &  Nashville  R.  R.  Co.  v. 

Shelby  Railroad  Co.,  37  Ind.  294;  S.  Covington  and  others,  2  Bush  (Ky.), 

C.  3  Am.  Ry.  Reps.  70.  Where  a  rail-  526. 

road  company,  after  locating  its  road,  '  Louisville  &  Nashville  R.  R.  Co.  v. 

is  prevented  by  injunction  from  con-  Covington  and  others,  2  Bush  (Ky.), 

structing,  and  thereupon  abandons  the  526.     Upon  a  bill  filed  for  partition 

construction,  it  is  entitled  to  the  return  against  a  railroad  company  and  oth- 

of  condemnation  money  deposited  with  ers,  based  upon  the  position  that  the 

a  third  party:    First  Nat'l  Bank  of  company  did  not  acquire  title  by  its 

Brattleboro ».  West  River  R.  R.  Co.,  condemnation  proceedings,  abandon- 

49  Vt.  167,  17  Am.  Ry.  Rep.  .150.  ment  by  non-user  can  not  be  shown: 
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21.  Right  of  way  by  statute  over  the  public  lands. — Bv  the 

act  of  Congress  of  August  4th,  1852,  the  right  of  way  is  granted 
to  railroads  over  the  public  lands  of  the  United  States.'  The  act 
ceases  to  confer  such  right  over  the  private  lands  of  purchasers, 
after  they  have  purchased  the  same  from  the  government, 
whare  such  purchases  are  made  before  the  location  of  the  road 
and  filing  a  map  thereof,  as  is  required  by  the  act  of  Congress." 
But  when  the  act  has  been  complied  with  on  the  part  of  the 
railroad  company,  by  survey,  location,  and  the  filing  of  the  re- 
quired map,  qumre  if  purchasers  from  the  government  do  not 
take  subject  to  the  right  of  way  which  is  thereby  vested  in  the 
company.' 

22.  The  right  of  way  is  assignable. — A  railroad  company,  after 
obtaining  the  right  of  way  and  constructing  or  partly  construct- 
ing its  road,  may  not  only  sell  and  transfer  the  same,  but  with  it 
may  pass  to  the  purchaser  the  right  of  way."  And  if  the  con- 
tract or  conveyance  by  which  the  riglit  was  originally  obtained, 
be  so  indefinite  in  the  description  of  the  locality  of  the  right  to 
be  passed  thereby  as  to  be  inoperative  as  a  deed,  yet  the  con- 
tract will  amount  to  a  covenant  to  stand  seized  to  the  use  of  the 
company  for  such  part  of  the  land  as  shall  be  subsequently 
identified  by  the  location  and  construction  of  the  road,  and  will 
then  take  efi^ect  by  relation  back  to  its  date,  so  as  to  cover  the 
entry  on  the  land  to  select  the  route  and  perfect  the  right,  and 
prevent  the  same  from  being  treated  as  a  trespass.' 

23.  Limitation  of  action  for  right  of  way  damages. — An 
action  against  a  railroad  company  upon  a  judgment  of  a  countj"- 
commissioner's  court,  for  damages  for  a  right  of  way,  is  barred 
by  the  statute  of  limitations  in  six  years,  in  the  state  of  Maine. 
As  no  right  of  action,  or  to  the  money,  remains  after  the  expirar 
tion  of  that  time,  it  is  therefore  held  that  an  injunction  will  not 
lie  against  a  railroad  company  to  restrain  it  in  the  use  of  its  right 

Chicago,  Burlingtou  &  Quincy  R.  R.  Ala.  321 ;    Harrison  and  wife  v.  The 

Co.  V.  Chamberlain,   84  111.   333,  16  Lexington  &  Frankfort  R.  R.  Co.,  9 

Am.  Ry.  Rep.  466.  B.  Mon.  470,  472;  Barlow  v.  Chicago, 

'  10  U.  S.  Stats,  at  Large,  28,  29.  Rock  Island  &  Pacific  R.  R.  Co.,  29 

'  Alabama  &  Flor.  R.  R.  Co.  ».  Bur-  la.  276;    New  Jersey   Midland    Ry. 

Icett,  46  Ala.  569.  Co.  v.  Van  Syckle,  8  Vroom,  496. 

'  Alabama  &  Flor.  R.  R.  Co.  «.  Bur-  ^  Pollard  and  another  v.  Maddox,  28 

kett,  46  Ala.  569.          .  Ala.  321. 

^Pollard  and  others  v.  Maddox,  28 


442  THE    LAW   OF   RAILWAYS. 

of  way,  by  reason  of  non-payment  of  a  judgment  of  the  county 
commissioner's  court  for  damages  for  such  right  of  way,  when 
six  years  have  intervened  between  the  date  of  the  judgment  and 
the  time  of  applying  for  the  writ  of  injunction.' 

.  But  where  the  railroad  company  has  taken  possession  of  the 
land  and  built  their  road  without  acquiring*  the  right  of  -way, 
and  after  occupying  it  for  twelve  years  have  instituted  proceed- 
ings for  condemnation,,  they  can  not  insist  the  owner  is  estopped 
to  claim  damages."  Such  occupancy  will  not  create  a  presump- 
tion that  the  company  has  purchased  the  right  of  way,  nor  that 
the  owner  has  given  a  license  to  enter  and  construct  tlie  road; 
and  in  the  absence  of  such  license  the  company  will  be  liable  for 
damages  resulting  to  the  other  lands  of  the  owner." 

In  "Wisconsin  it  is  held,  that  the  right  existing  in  that  state  to 
restrain  by  injunction  the  operation  of  a  railroad  across  plaint- 
iflF's  land  until  the  payment  of  the  right  of  way  damages,  being 
"founded  upon  the  title  to  real  property,"  within  their  limita- 
tion statute,*  is  not  barred  until  twenty  years."  And  they  held 
that  fifteen  years  delay,  with  occupation  and  user  by  the  com- 
pany, did  not  constitute  a  waiver  of  plaintiff's  right  to  compen- 
sation." 

24.  Waiver  of  irregularity  in  the  assessment. — Where  the  owner 
of  lands  taken  and  condemned  for  a  right  of  way  by  a  railroad 
company,  accepts  the  assessment  money  awarded  him  for  dam- 
ages, with  knowledge  of  the  particulars  and  irregularities,  if  any, 
of  the  assessment,  and  suffers  the  company  to  go  on  and  expend 
money  in  erections  thereon,  making  no  objections  for  two  years, 
the  reception  of  the  money,  and  silence  of  such  owner  as  to  any 
objections  to  such  appropriation  of  the  land,  until  such  ex- 
penditures were  made  thereon,  amount  in  law  to  a  waiver  of 
all  right  to  question  the  right  of  the  company  thereto,  or  the 
regularity  of  the  proceeditjgs.'     And  it   is   equally   clear  that 

'  Mooers  v.  The  Kennebec  &  Port-  '  Oilman  v.  S.  &  F.  L.  R.  R.  Co. 

land  R.  R.  Co.,  58  Maine,  279.  'Hitchcock  ».  Danbury  &  Norwalk 

'Toledo,  Peoria  &  Warsaw  R.  R.  Railroad    Company,    25    Conn.   516; 

Co.  V.  Darst,  61  111.  231,    12  Am.  Ry.  Burns  o.  Mil.  &  Miss.  R.  R.  Co.  and 

Rep.  448.  others,  9  Wis.  450;    Rutland  &  Bur- 

'  ^'d-  lington  R.  R.  Co.  v.  Proctor  &  Odell, 

*  Sec.  :?,  Ch.  1^8,  Rev.  Stat.  29  Vt.  9:?;  Hatch  v.  Hawkes,  126  Mass. 

'Oilman  v.  Sheboygan  &  Fond  du  177;  Quincy,  Mo.  &  Pac.  R.  R.  Co.  t'. 

Lie  R.  R.  Co.,  40  Wis.  658,  13  Am.  Kellogg,  54  Mo.  334;  Kile  v.  Tellow- 

Ry.  Rep.  468.  head,  80  111.  203.    And   see  aUo,  as 
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apart  from  the  delay,  the  mere  reception  of  the  assessment  money 
by  the  land  owner,  with  knowledge  of  tlie  defects  and  irregular- 
ities, if  any,  in  the  proceedings,  or  with  such  notice  of  the  pro- 
ceedings as  implies  knowledge  on  his  part,  will  amount  to  a 
waiver  of  all  objecJ;ions  thereto,  and  will  operate  as  an  estoppel, 
against  such  owner,  from  denj'ing  the  right  of  the  railroad  com- 
pany to  the  possession  and  use  of  the  premises  thus  taken  for 
its  right  of  way.' 

But  where,  before  tlie  assessment  proceedings  are  completed  by 
the  payment  of  the  assessment  money,  a  trespass  is  committed  on 
the  land  of  another  by  a  railroad  company,  or  under  its  authority, 
the  subsequent  payment  of  the  assessment  money,  and  accept- 
ance thereof  by  the  land  holder,  will  not  amount  to  a  waiver  of 
his  right  of  action  for  the  trespass."  The  procedure  is  a  forced 
one.  In  accepting  the  price  allowed,  the  owner  waives  noth- 
ing. He  is  paid  merely  for  what  is  taken,  and  for  the  dam- 
ages occasioned  by  the  taking,  not  for  previous  trespasses  or 
injuries;  nor  will  such  assessment  or  condemnation  and, payment 
bear  relation  back,  so  as  to  destroy  the  right  of  action  for  the  tresf- 
pass.' 

2S.  A  valid  assessment  is  a  bar  to  a  subsequent  one. — When, 
upon  application  of  the  company,  damages  for  lands  taken  for 
its  right  of  way  are  assessed,  and  the  proceedings  remain  unre- 
versed and  in  full  force,  then  in  defense  of  a  subsequent  pro- 
ceeding set  on  foot^by  the  land  holder  for  the  same  purpose,  and  in 
reference  to  the  same  lands  and  same  act  of  taking,  for  a  right  of 
way,  the  company  may  put  the  record  of  the  prior  proceedings  in 
evidence  in  the  subsequent  case,  and  the  same  will  be  a  bar  to, 
and  will  defeat,  the  proceeding  in  the  latter  case,  so  set  on  foot 
at  the  instance  of  the  land  holder.*     The  result  must  necessarily 

nearly  in  point,  Dietrich  v.  Murdock,  ing  accepted  compensation  for  lands 

42   Mo.    279,  yrhere  seven  or  eight  thus    taken,    the    owner    is   thereby 

years'  unobjected  occupancy  by  a  rail-  estopped  to  deny  their  liability  to  be 

road  company  for  its  rightof  way,  is  taken:  Burns  v.   Mil.  &  Miss.  B.  R. 

held  to  be  evidence  of  the  owner's  as-  Co.  and  others,  9  Wis.  450;    Rutland 

sent,  in  case  of  an  irregular  assess-  &  Burlington  R.  R.  Co.  v.  Proctor  & 

ment.  Odell,  29  Vt.  93. 

'Hawley  v.  Harrall,   19  Conn.  142;  "po^grs  v.  Hurmert,  51  Mo.  136. 

Whittlesey    v.     Hartford,    Prov.    &  ^Powers*.  Hurmert,  51  Mo.  136. 

FishkUl   R.    R.    Co.,  23    Conn.  421;  ■'Virginia    &  Tenn.   R.   R.  Co.  v. 

Hitchcock  V.  Danbury  &  Norwalk  R.  Campbell's  Exrs.,  22  Gratt.  487. 
B.  Co.,  25  Conn.  516,  519.    And  hav- 
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be  the  same  in  case  the  party  causing  the  original  or  first  as- 
sessment was  the  land  holder,  in  those  states  where  by  law  he 
may  apply  to  assess,  and  the  subsequent  proceedings  are  insti- 
tuted by  the  company.'  But  in  Virginia  the  land  holder  can  not, 
under  the  statute,  on  his  part,  set  such  proceedings  on  foot.' 

26.  The  company  is  entitled  to  damages  for  a  right  of  way  for 
a  country  road. — The  word  "  property,"  as  used  in  reference  to 
taking  private  property  for  public  use,  includes  every  valuable 
interest,  personal  and  real,  and  of  every  character  which  can  be 
enjoyed  as  property,  and  is  recognized  as  such.' 

To  constitute  a  taking,  it  is  not  necessary  that  the  property 
be  removed  from  the  exclusive  possession  of  the  owner,  or 
should  chanse  hands.  If  of  such  a  character  and  so  situated 
that  the  exercise  of  the  public  use  of  it  affects ,  the  property  by 
taking  from  the  owner  some  beneficial  enjoyment  of  it,  then  it 
is  appropriated  to  public  use,  if  done  by  competent  authority, 
and  the  owner  is  entitled  to  compensation.*  Therefore,  the  tak- 
ing for  a  public  highway  crossing,  of  a  portion  of  the  right  of  way 
grounds  owned  and  occnpied  by  a  railroad  corporation,  whether 
the  ownership  be  of  the  fee,  or  of  merely  an  easement  or  right 
of  way  therein,  is  an  act  of  taking  private  property  for  public 
use,  for  which  the  railroad  company  is  entitled  to  compensation 
and  damages,  to  be  obtained  in  the  usual  mode  of  obtaining  the 
same  in  other  cases.' 

The  taking  in  such  cases  is  subject  to  the  use  thereof  by  the 
railroad  company  in  common  with  the  public  use  of  the  high- 
way." The  company,  in  such  cases,  is  entitled  to  compensation 
for  the  premises  taken,  and  also  for  the  expense  of  erecting  and 
maintaining  signs  required  by  law  at  such  crossing;  and  for  the 
expense  of  making  cattle-guards  required  thereat;  and  for  fioor- 

'Bensley  ».  Mountain  Lake  Water  Corars.,   Id.   553:  Comrs.    of   Inland 

Co.,  13  Cal.  306;  Rogers  v.  City  of  St.  Fisheries  v.  Holyoke  W.  P.  Co.,  104 

Charles,  3  Mo.  App.  41.  Mass.  457;    Northern   Cent.  By.   Co. 

'Virginia   &   Tenn.   R.  R.  Co.  v.  v.  Mayor  etc.,  of  Baltimore,  46  Md. 

Campbell's  Exra.,  22  Gratt.  437,  442.  425;  Chicago  &  N.  W.  R.  R.  Co.  v. 

'Old  Colony  &  Fall  River  R.  R.  Co.  Chi.  &  Pac.  R.  R.  Co.,   6  Biss.  219; 

V.  Comity  of  Plymouth,  14  Gray,  155.  Grand    Rapids,    Newaygo    &    Lake 

*  Old  Colony  &  Fall  River  R.  R.  Co.  Shore  R.  R.  Co.  v.  Grand  Rapids  &  Ind. 
V.  County  of  Plymouth,  14  Gray,  155.  R.  R.  Co.,  35  Mich.  265. 

*  Old  Colony  &  FaU  River  R.  R.  Co.  » Old  Colony  &  Fall  River  R.  R.  Co. 
V.  County  of  Plymouth,  14  Gray,  155,  v.  County  of  Plymouth,  14  Gray,  165, 
162;  Grand  Junction  R.  R.  Co.  v.  Co.  162. 
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ing  stich  crossing,  if  flooring  be  necessary,  and  for  keeping  the 
same  in  repair;  but  not  for  the  expense  of  complying  with  the 
police  regulations  of  the  state  intended  for  the  safety  and  con- 
venience of  the  public,  nor  for  the  inconvenience  and  interrup- 
tions to  its  business.' 

And  so,  in  like  manner,  a  railroad  company  is   entitled   to 
compensation  from  another  railroad   corporation,  for  construct- ' 
ing  and  operating  the  road  of  the  latter  across  tlje  track  of  the 
former." 

But  under  the  statutes  in  Massachusetts,  it  is  held  that  an  or- 
dinary public  highway  may  not  be  laid  out  and  established  across 
a  railroad,  upon  the  same  level  with  the  railroad,  without  the  con- 
sent of  the  railroad  company.'  In  New  York,  however,  it  is 
held  that  such  a  highway  may  be  laid  out  across  the  company's 
track  simply,  without  making  compensation,  as  that  is  not  con- 
sidered a  taking  of  the  property." 

•Old  Colony  &  Fall  River  R.  R.  Co.  ton  &  Amboy  R.  R.  Co.,  7  Id.  181; 

V.  County  of  Plymouth,  14  Gray,  155,  L.  S.  &  M.  S.  Ry.  Co.  v.  C,  S.  &   C. 

162;  Boston  &  Worcester  R.  R.  Co.  Ry.  Co.,  supra;  Bait.  &  Havre  de 

V.  Old  Colony  R.  R.  Co.,   12  Cush.  Grace  Tump.  Co.  v.  Union  R.  R.  Co., 

605;  Mass.  Cent.  R.  R.  Co.  ».  Boston,  35  Md.  224. 

C.  &  F.  R.  B.  Co.,  121  Mass.   124;  '  Boston  &  .^^aine  R.  R.  Co.  ».  The 

Lake  Shore  &  Mich.   Southern    Ry.  Mayor  etc.,  of  Lawrence,  2  Allen,  107; 

Co.  V.  Cincinnati,  Sandusky  &  Cleve-  0.  C.  &  F.  R.  R.  R.  Co.  v.  P.  Co., 

land  Ry.  Co.,   30  Ohio  St.  604;    S.  supra;  Grand  Junction  R.  R.  Co.  v. 

C.  16  Am.  Ry.  Rep.  291.  Co.  Comrs.,  supra;  Comrs.  of  Inland 

'Grand  Junction  R.  R.  Co.  v.  The  Fisheries  ».  Holyoke  W.  P.  Co.,  104 

County  Comrs.,  14  Gray,  553;   Mass.  Mass.  457. 

Cent.  R.  R.  Co.  ».  B.,  C.  &  P.  R.  R.  'Albany    Northern    R.  R.  Co.  v. 

Co.,8itpm;Chicago&N.W.R.  R.  Co.  Brownell,  24  N.  Y.  345;  Boston  & 

V.  Chi.  &  Pac.  R.  R.  Co.,  6  Biss.  219;  Albany  B.  R.  Co.  v.  Greenbush,  52 

Morris  &  Essex  R.  R.  Co.  v.  Cent.  R.  N.  Y.  510;  S.  C.  5  Laos.  461;  Sixth 

R.  Co.,  2  Vroom,  205;  State  ».  Eas-  Ave.  R.  R.  Co.  v.  Kerr,  45  Barb.  138. 
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1.  Taxation  to  build  railroads  as  public  works  of  the 
state. — If  the  'State  itself  undertakes  the  erection  of  public 
works,  as  the  improvement  of  rivers,  or  the  making  of  ordinary 
public  highways  for  the  free  use  of  all  the  people,  or  any  other 
works  of  the  state,  then  the  raising  of  money  to  pay  for  the 
same  may  be  rightfully  done  by  taxation,  equally  imposed  upon 
all.'  And  so,  if  it  erect  public  works,  as  railroads  or  canals,  to  be 
owned  and  operated  by  itself  as  a  common  carrier,  for  the  com- 
mon good  and  convenience  of  all  the  people  who  may  resort  to 
the  same  and  pay  the  uniform  toll  thereon  imposed;  such  tolls 
going  into  the  common  treasury,  we  are  unable  to  see  any  rea- 
son, involving  the  mere  question  of  right  so  to  do,  or  power  to 
do  it,  why  such  works  may  not  be  constructed,  owned  and  car- 
ried on  by  the  state,  and  the  people  taxed  to  raise  the  means  of 
paying  for  the  work,  if  the  law-making  power,  in  the  exercise 
of  their  judgment,  deem  such  works,  in  point  of  policy,  best 
for  the  comfort,  convenience  and  happiness  of  the  people; '  not 
merely  for  the  aggrandizement  of  the  state,  but  for  the  welfare  of 
the  people.  It  is  the  welfare  of  the  people,  and  that  only,  which 
governments  are  established  to  promote. 

In  1869,  the  legislature  of  Oliio  passed  an  act  authorizing 

'OlcottB.  The  Supervisors,  16  Wall.  691,   696;    Hasbrouck  ».   Milwaukee, 

691,  696;  Hasbrouck  v.  Milwaukee,  13  13  Wis.  37;    Cincinnati,  Wilmington 

Wis.  37;    The  Cincinnati,  Wilming-  &  Zanesville  R.  R.  Co.  i).  The  Comrs. 

ton  &  Zanesville  R.  R.  Co.  v.  Comrs.  of  Clinton    County,    1    Ohio  St.   77; 

of  Clinton  County,  1   Ohio  State  R.  Walker  v.  City  of  Cincinnati,  21  Ohio 

77.  St.  14. 

^Oloottt!.  The  Supervisors,  16  Wall. 
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cities  of  a  certain  class  to  construct  lines  of  railroad  leading  from 
such  cities,  to  any  other  terminus,  in  or  out  of  Ohio,  to  be  built 
through  the  agency  of  certain  trustees,  whenever  a  majority  of 
the  city  council  should  declare  such  railway  essential  to  the  in- 
terests of  the  city,  and  the  enterprise  should  have  received  the 
sanction  of  a  majority  vote  of  the  electors  of  the  city.  To  ac- 
complish this  improvement,  the  trustees  were  authorised  to  bor- 
row money  and  issue  mortgage  bonds,  to  secure  the  same  on  the 
line  of  road  and  on  the  income  thereof,  and  to  pledge .  the 
faith  of  the  city  for  their  redemption.  The  means  of  redemp- 
tion, in  addition  to  the  expected  income  of  the  road,  were  to  be 
raised  by  taxation  of  the  taxable  property  of  the  citizens,  to  be 
enforced  and  applied  through  the  city  council.  The  prerequi- 
sites of  the  law  having  been  complied  with  by  the  city  council 
and  citizens  of  Cincinnati,  proceedings  were  instituted  in 
equity,  to  arrest  by  injunction  the  carrying  out  of  the  scheme, 
upon  constitutional  and  other  grounds.  The  material  points, 
and  the  only  ones  pertinent  to  our  subject,  are  the  objections  to 
the  constitutionality  of  the  act  of  assembly,  and  the  question 
whether  the  same  is  within  the  legitimate  scope  of  the  legislative 
powers  of  a  state.  The  Supreme  Court  of  Ohio  held  the  law  to 
be  both  constitutional,  and  within  the  scope  of  legitimate  legis- 
lation. In  that  respect,  the  court  use  the  following  language: 
"  We  do  not  mean  to  say  that  every  legislative  enactment  is  neces- 
sarily valid  unless  it  conflict  with  some  express  provision  of  the 
constitution.  Undoubtedly,  the  general  assembly  can  not  divest 
A.  of  his  title  to  property  and  give  it  to  B.  They  can  not  ex- 
ercise judicial  functions.  They  can  impose  taxes  only  for  a  pub- 
lic purpose.  For  it  is  of  the  essence  of  a  tax  that  it  be  for  a  pub- 
lic use.  Nor  can  they,  by  way  of  taxation,  impose  a  burden 
upon  a  portion  of  the  state  only,  for  a  purpose  in  which  that 
portion  of  the  state  has  no  possible  peculiar  local  interest.  But 
to  justify  the  interference  of  a  court  upon  any  of  these  grounds, 
the  case  must  be  brought  clearly,  and  beyond  doubt,  within  the 
category  claimed;  and  such,  we  are  persuadedj  is  not  the  case  in 
respect  to  the  act  in  question." ' 

2.     Taxation  to  aid  private  corporations  in  building  railroads. 
■ — But  the  modern  idea  of  taxation  to  raise  gratuities  to  be  given 

>  Walker  v.  City  of  Cincinnati,  21  Ohio  St.  14,  47. 
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as  a  mere  tonus,  and  without  anything  in  return  therefor,  to 
private  corporations  engaged  in  building  and  operating  works  of 
improvement,  not  public, as  belonging  to  the  state,  but  only  quasi 
so,  in  this:  that  the  owners  are  common  carriers,  and  must  carry 
alike  for  all  the  people,  the  aggregate  of  whom  compose  the  pub- 
lic— which  works,  in  fact  and  in  law,, belong  exclusively  to  the 
private  corporations  that  build  them,  and  who  alone  receive  the 
tolls  and  profits  arising  therefrom,  to  be  distributed  among,  and 
put  into  the  private  pockets  of,  tlie  stockholders,  and  not  to  go 
into  the  common  treasury  of  the  public, — is  a  measure  which  has 
elicited  much  opposition  in  the  public  mind  and  courts,  and 
about  which  diversities  of  decisions  have  been  made,  in  both 
state  and  federal  judiciaries. 

Of  this  character  are  the  recent  enactments  of  several  of  the 
states,  authorizing,  upon  a  majority  vote  of  townships  or  other 
municipal  subdivisions  of  government,  the  levying  and  collec- 
tion of  taxes  in  such  municipal  subdivisions,  to  be  applied  in  aid 
of  the  erection  of  railroads,  as  a  gratuity  to  private  corporations 
engaged,  or  about  to  engage,  in  the  construction  of  such  road  or 
roads  within  the  territorial  limits  of  such  municipality.'  A  law 
of  this  kind  was  passed  by  the  legislature  of  Wisconsin,  in  May, 
1867,  authorizing  gratuitous  aid  from  the  county  of  Fond  du 
Lac  to  the  Sheboygan  and  Fond  du  Lac  railroad  company,  in  the 
construction  of  the  Fond  du  Lac  railroad,  upon  the  vote  of  a  ma- 
jority of  the  voters  of  said  county — such  aid  to  be  given  by  issu- 
ing county  orders  in  favor  of  said  company,  and  then  levying  and 
collecting  a  tax  upon  the  taxables  of  the  people  in  said  county, 
to  pay  oif  said  orders  when  due.  Upon  an  injunction  proceeding 
to  restrain  the  issuing  of  such  orders,  and  the  levy  and  collection 
of  such  tax,  it  was  held  by  the  Supreme  Court  of  Wisconsin,  that 
the  act  of  assembly  authorizing  such  aid  was  void  for  unconsti- 
tutionality, and  the  injunction  wasnnade  perpetual.' 

So  the  ruling  in  Michigan  is,  that  taxation  in  aid  of  railroads, 
as  a  gratuity  to  a  private  corporation,  is  not  permissible,  and  that 
legislative  enactments  looking  to  such  aid  are  without  the  pale 

'  Whiting  ».  The  Sheboygan  &  Fond  du  Lac  R.  R.  Co.,  25  Wis.  167;  S.  C. 

du  Lac  R.  R.  Co.,  25  Wis.  167;  S.  C.  3  Am.  R.  30.  And  see  Sweet  i-.  Hulbert, 

3  Am.  R.  30;    Curtis  v.  Whipple,  24  51  Barb.  312;  Poster  v.  City  of  Keno- 

Wis.  350;  S.  C.  1  Am.  R.  187.  sha,  12  Wis.  616. 

» Whiting  0.  The  Sheboygan  &  Fond 
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of  constitutional  and  of  legislative  authority ;  that  the  property 
of  individuals  is  sacred  as  against  invasion,  except  by  due  process 
of  \&w,  or  by  taxation  for  the  ordinary  and  well  recognized  pur- 
poses of  government.'  In  accordance  with  such  ruling,  where 
a  municipality  had  executed  bonds  in  aid  of  a  railroad,  and 
deposited  the  same  with  the  state  treasurer  for  such  purpose,  a 
mandamus  was  awarded  against  the  treasurer,  compelling  the  re- 
lelivery  of  the  bonds  to  the  makers,  on  proper  application  there- 
for." 

In  the  case  cited  from  25  Wisconsin,  this  idea  of  payment  with- 
out benefits  is  characterized  in  such  forcible  language,  that  we 
are  induced  to  give  here  tlie  following  from  the  opinion  of  the 
court,  Dixon,  0.  J. :  "  We  have  seen  that  whether  tlie  public 
own  the  property  enters  very  materially  into  the  consideration 
of  the  question,  whether  the  purpose  is  public  or  not.  We  all 
know,  too,  that  the  position  of  one  who  gives  as  a  gratuity  to  a 
corporation  is  very  diiierent  from  that  of  a  stockholder  in  it.  The 
stockholder  has  certain  legal  and  equitable  rights,  which  he  may 
enforce,  while  the  giver  of  the  gratuity  has  none.  The  stock- 
holder may  insist  upon  the  strict  application  of  his  money  to  the 
legitimate  purposes  of  the  corporation.  He  may  restrain  the . 
directors  and  officers  from  squandering  and  misapplying  it,  and 
compel  the  company  to  use  its  funds  in  building  and  operating 
the  road,  according  to  the  true  intent  of  his  subscription.  He 
who  gives  money  to  the  company  can  exercise  no  such  rights." ' 

But  notwithstanding  the  rulings  in  this  respect  of  the  Supreme 
Court  of  Wisconsin,  the  Supreme  Court  of  the  United  States  de- 
clared a  contrary  doctrine,  upon  general  principles,  in  a  case  sub- 
sequently carried  up  from  Wisconsin,  and  which  originated  under, 
and  rested  upon  the  validity  of,  the  same  act  of  the  Wisconsin 
legislature.  The  Supreme  Court  of  the  United  States,  the  Chief 
Justice  and  Justice  Miller  dissenting,  distinctly  assert  the  con- 
stitutional power  of  a  state  government  to  levy,  collect  and  apply 
taxes  in  aid  of  railroads  to  be  consti-ucted  by  private  corpora- 

'The  People  v.  Salem,  20  Mich.  (2  23  Mich.  (1  Post),  499. 
Clarke),  452;  The  People  ex  rel.  Bay  '25  Wis.  167,  209,  210;  S.  C.  3  Am. 

CSty  V.  The  State  Treasurer,  23  Mich.  R.  30,  49.     See  Indiana  N.  &  S.  Ry. 

(1  Post),  499;  Thomas  v.  Port  Huron,  Co.  ».  Attica,  56  Ind.  476;  Wilkinson 

27  Mich.  (5  Post),  320.  v.  Peru,  61  Ind.  1. 

'Bay  City  t>.  The  State  Treasurer, 
29 
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tions.'     The  same  principle  is  declared  by  the  United  States 
Supreme  Court,  in  a  case  from  JSTebraska.' 

And  so  in  the  state  of  'New  Hampshire.  A  statute  of  that 
state  enacts  that  "Any  town  may,  by  a  two- thirds  vote,  raise  by 
tax  or  loan  such  sum  of  money  as  they  shall  deem  expedient,  not 
exceeding  iive  per  cent,  of  tlie  valuation  thereof,  *  *  *  and 
appropriate  the  same  to  aid  in  the  construction  of  any  railroad  in 
this  state,  in  such  manner  as  they  shall  deem  proper."  Under 
this  statute  the  city  of  Keene  voted  a  subsidy  equal  to  three 
per  cent,  of  their  property  valuation,  as  a  "gratuity"  in  aid  of 
the  construction  of  the  Manchester  &  Keene  Railroad.  No  re- 
turn or  equivalent,  save  the  expected  benefit  resulting  from  the 
railroad,  was  expected.  An  injunction  was  applied  for,  by  citizens 
and  tax  payers,  against  carrying  out  the  projected  aid,  on  the  prin- 
ciple of  unconstitutionality  of  the  law.  The  Superior  Court  of 
Judicature  of  New  Hampshire   held  the  act  constitutional.' 

Upon  the  subject  of  gratuitous  aid  to  railroads,  the  Supreme 
Court  of  Iowa  is  about  equally  balanced  in  its  decisions.  The 
first  decision  denounced  the  act  of  assembly  providing  for  taxa- 
tion in  aid  of  railroad  construction,  as  unconstitutional  and  void.* 
Tiiereupon  the  legislature,  in  defiance  of  the  judgment  of  the 
Supreme  Court,  re-enacted  substantially  the  same  law;  as  if  re- 
enactment  could  give  vitality  to  that  which  was  adjudged  inert 
under  the  constitution.  This  re-enactment  the  Supreme  Court 
held  constitutional  and  valid.'     We  are  aware'that  the  Circuit 

'  Olcott  V.  The  Supervisors,  16  Wall.  "  for  corporate  purposes." 

678.      See  also  City  of  Kenosha  ».  'Hanson  v.  Vernon,  27  Iowa,  '28. 

Lamson.  9  Wall.  477.  And  see  Stokes  ».  Scott  Co.,  10  Ta.  166; 

■'  Chicago,  B.  &  Q.  R.  R.  Co.  v.  The  State  ». Wapello  Co.,  13  la.  3S8;  Myers 
County  of  Otoe,  16  Wall.  667.  And  r.  Johnson  Co.,  14  la.  47;  McMillan  v. 
see  Hamlin  v.  Meadville,  6  Neb.  227;  Boyles,  14  la.  107;  Rock  r.  Wallace, 
New  Orleans,  St.  Louis  &  Chicago  R.  14  la.  593;  Smith  v.  Henry  Co.,  15  la. 
R.  Co.  V.  McDonald,  53  Miss.  340.  385;  Ten  Eyck  v.  City  of  Keokuk,  15 
'  =  Perry  v.  Keene,  56  N.  H.  514.  In  la.  486;  Chamberlain  ».  City  of  Bur- 
Illinois,  in  the  case  of  Chicago,  Dan-  lington,  19  la.  395;  McClure  v.  Owen, 
ville  &  Vincennes  R.  R.  Co.  v.  Smith,  26  la.  243. 

62  111.  268,  6  Am.  Ry.  Rep.  221,  in  'Stewart  v.  Polk  County  Super- 
holding  such  a  statute  constitutional,  visors,  30  Iowa,  1.  And  see  Dubuque 
the  Supreme  Court  of  that  state  say  Co.  v.  Dubuque  &  Pac.  R.  R.  Co.,  4 
that  railroads  being  public  in  their  Greene,  1;  State  v.  Bissell,  Id.  328; 
nature,  such  taxes  are  laid  for  a  public  Clapp  v.  Cedar  Co.,  5  la.  15;  Ring  v.  . 
purpose,  and  that  they  may  be  levied  Johnson  Co.,  6  la.  265;  McMillen  v. 
by  a  township  under  the  power  to  tax  Boyles,  6  la.  304;  Same  v.  Lee  Co.,  Id. 
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Court  of  the  United  States,  following  this  last  decision,  also 
sustained  the  validity  of  this  re-enactmeut.'  Thus,  in  Iowa, 
the  preponderance  of  authority  is  in  favor  of  the  validity  of  the 
law. 

In  California  it  is  held,  -that  aid  extended  by  taxation  to  a 
railroad  corporation  in  time  of  war,  to  enable  it  to  construct  a 
railroad  weeded  for  public  purposes,  when  such  aid  is  given  for 
and  in  consideration  of  valuable  services  therea£f.er  to  be  ren- 
dered, is  neither  a  gift  nor  a  loan  of  credit  of  the  state  to  a  cor- 
poration, within  the  meaning  of  the  constitutional  inhibition 
against  the  loan  of  its  credit;  and  the  legality  thereof  is  sus- 
tained." 

The  general  laws  relating  to  t3,xation  have  no  reference  to 
taxes  assessed  under  this  special  authority." 

The  petition  for  the  tax  levy,  and  the  notice  of  election,  must 
specify  the  amount  of  money  to  be  appropriated.  A  per  centum, 
on  the  taxable  property  is  not  a  certain  agnount.*  Tlie  Indiana 
statute  on  this  subject  (3  Ind.  Stat.  389),  providing  that  the  tax 
shall  be  levied  at  a  certain  time,  is  mandatory,  and  a  levy  at  any 
other  time  is  void.'  This  statute  also  contains  the  proviso  that 
a  failure  by  the  railroad  company  to  commence  work  upon  the 
road,  in  the  county,  within  one  year  from  the  levy  of  the  tax, 
shall  forfeit  their  right  to  the  donation.  The  Supreme  Court  of 
Indiana  hold  that  under  this  provision  work  must  be  commenced 
in  good  faith  within  the  year,  and  that  a  commencement  of  work 
merely  to  save  forfeiture  will  not  be  effectual.' 

A  provision  of  the  statute  that  the  last  preceding  registry  of 
voters  should  govern  in  the  election  was  repealed  before  the  day 
of  election.  Held,  that  the  election  being  conducted  without  re- 
gard to  the  registry,  it  was  nevertheless  valid.'     And  the  count- 

391;    Bonnifield   ».   Bidwell,  32    la.  Sj^ugtin  „  Cr„if^  Colorado  &  Santa 

149;  Jordon  ».  Hayne,  36  la.  9;  Mas-  Fe  R.  R.  Co.,  45  Tex.  234, 13  Am.  Ry. 

catine  Western  R.  R.  Co.  ».  Horton,  Rep.  172. 

38  la.  33;  Wapello  Co.  v.  B.  &  M.  R.  *  Detroit,  Eel  River  &  lUinois  R.  R. 

R.  Co.,  44  la.  S85.  Co.  v.  Bearss,  39  Ind.  698,  10  Am.  Ry. 

'  King  and  others  ».  Wilson    and  Rep.  382. 

others,  1  Dillon  C.  C.  R.  555.     See  ^  Detroit,  E.  R.  &  I.  R,  R.  Co.  c. 

also  Gelpcke  v.  City  of  Dubuque,  1  Bearss. 

Wall.  175.  'Ibid. 

'The  People  e.  Pacheco  and  others,  'iSii. 
27  Cal.  175. 
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ing  of  ballots  reading  "  for  the  railroad,"  instead  of  "  for  the 
railroad  appropriation,"  as  required  by  the  statute,  will  not  affect 
the  validity  of  the  election.'  The  certificate  of  the  officer  as  to 
the  posting  of  notices  is  sufficient,  if  it  state  that  the  notices  were 
posted  in  the  requisite  number  of  public  places,  without  specify- 
ing them,  and  it  ia  prima  facie  evidence  of  that  fact.  Still,  if 
tlie  notices  are  not  posted  in  accordance  with  the  statute,  it  will 
invalidate  the  election.' 
^Ibid.  '  'Ibid. 
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1.  When  the  company  may  enter  for  construction. — Where  the 
right  to  enter  and  proceed  with  the  work  is  by  statute  made  de- 
pendent on  the  payment  of,  or  offer  to  pay,  the  assessment  money, 
and  the  amount  thereof  is  found  by  the  assessors,  the  company 
may  then  tender  the  amount  thereof  to  the  land  holder;  and 
whether  accepted  or  not,  they  then  have  the  right  to  enter  on  the 
land  taken  and  proceed  with  the  work.'  Au  entry  for  such  pur- 
pose, after  assessment  and  before  payment  or  tender  of  the  assess- 
ment money,  may  become  a  trespass." 

In  case  of  an  appeal  trom  such  assessment,  this  right  of  enter- 
ing and  proceeding  with  the  work  is  a  qualified  one,  which  ceases 
on  final  judgment  on  the  appeal,  in  case  the  amount  be  increased 


■  Levering  v.  Phila.,  Germantown  & 
Norristown  R.  R.  Co.,  8  Watts  and 
Sergt.  459;  S.  C.  2  Am.  R.  W.  Cas. 
239;  Pearson  v.  Johnson,  54  Miss.  259; 
Daniels  v.  Chi.  &  N.  W.  R.  R.  Co.,  35 


la.  129;  Daniels  v.  C,  I.  &  N.  R.  R. 
Co.,  41  la.  62. 

^  Henry  v.  Dubuque  &  Pacific  R.  R. 
Co.,  10  Iowa,  540  ;  Ante,  Chap.  12, 
Subdn.  2. 
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by  such  judgment.  On  payment  of  the  amount  6o  fixed  by  tlie 
proceedings  on  the  appeal,  the  right  of  the  company  then  be- 
comes perfect  to  either  the  fee  or  the  mere  right  of  way,  as  may 
be  provided  by  statute.' 

f-  But  unless  the  payment  of  damages  for  the  right  of  way  is  ex- 
pressly made  a  condition  precedent  to  the  right  of  entering  on 
the  premises  for  the  construction  of  the  road,  such  entry  will  not 
amount  to  a  trespass,  and  prepayment,  though  necessary  to  con- 
fer the  title,"  is  not  essential  as  to  the  right  of  taking  possession 
and  proceeding  with  the  work." 

The  process  of  assessing  and  paying  damages  necessarily  occu- 
pies some  time.  By  the  taking  of  the  right  of  way  the  owner 
acquires  an  absolute  right  to  his  damages,  but  the  actual  pay- 
ment may  be  made  thereafter;*  yet  to  avoid  becoming  trespassers, 
it  must  be  within  a  reasonable  time;'  and  that,  if  not  so  paid,  the 
law  will  afford  a  proper  remedy  in  some  shape  or  other  without 
ousting  the  company,  is  a  well  settled  principle.' 

In  the  case  cited  from  14  Wendell,  Bloodgood  v.  The  Mohawk 
&  Hudson  E.  E.  Co.,  the  court  say,  Sutherland,  Justice:  "It 
has  never  been  deemed  necessary  that  the  compensation  which 
the  constitution  requires  should  be  made  for  private  property, 
when  taken  for  public  use,  should  be  actually  paid  before  enter- 
ingupon  or  taking  possession  of  the  property.  If  legal  provis- 
ion for  compensation  is  made,  the  spirit  of  the  constitution  is 
complied  with,  and  the  property  which  is  required  for  public  use 

'Levering  v.  Philadelphia,  German-  Bloodgood  v.  The  Mohawk  &  Hudson 

townifeNorristownR.R.Co.,  SWatts  R.  R.  Co.,  14  Wend.  51;   Bradahaw 

and  Sergt.  459.  ».  Rodgers,  20  John.  R.  103;  Rogers 

=  Bloodgood  V.  The  Mohawk  &  Hud-  v.  Bradshaw,  Id.  744;  Jerome  v.  Ross, 
son  R.  R.  Co.,  14  Wend.  51;   S.  C.  2  7  .John.  Ch.  R.  343,  344;  Lehigh  Val- 
Am.  R.  W.  Gas.  415;  Ballon  r.  Ballon,  ley  Ry.  Co.  v.  McFarlan,  3  Stew.  (N. 
78  N.  Y.  325;    Stacey  v.  Vt.  Cent.  R.  J.),  180;    S.  C.  4  Id.  706;   Prather  v. 
R.  Co.,  27  Vt.  39;  Blackshire  v.  Atch-  JeffersonTille,  Madison  &  Ind.  R.  R. 
ison,  Topeka  &  Santa  Pe  R.  R.  Co.,  Co.,  52  Ind.  16;    Townsend  v.  Chi.  & 
13  Kans.  514.   In  Wisconsm  a  distino-  Alton  R.  R.  Co.,  91  111.  545. 
tion  is  made  between  an  entry  for  lo-  *  Bloodgood  v.  The  Mohawk  &  Hud- 
cation  simply,  and  an  entry  for  con-  son  R.  R.  Co.,  14  Wend.  51. 
stniction.     The  latter,  it  is  said,  will  ^  Henry  v.  The  Dubuque  &  Pacific 
be  a  trespass,  if  the  land  is  not  con-  R.  R.  Co.,  10  Iowa,  540;   Compton  v. 
demned  or  a  license  procured:    Lyon  Susquehanna  R.  R.  Co.,  3  Bland's  Ch. 
V.   Green  Bay  &  Minn.   Ry.  Co.,  42  R.391. 
Wis.  538,  15  Am.  Ry.  Rep.  91.  « Bloodgood  v.  The  Mohawk  &  Hud- 

"  Wheelock  V.  Young,  4  Wend.  650;  son  R.  R.  Co.,  14  Wend.  51. 
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may  lawfully  be  entered  upon  and  taken." '  And  in  Jerome  v. 
Eoss,"  Chancellor  Kent:  "  The  commissioners  are  not  trespassers, 
when  the  act  authorizes  them  to  enter,  if  they  enter  before  the 
damages  are  paid  for.  This  was  so  understood  and  declared  in 
Kogers  v.  Bradshaw,  already  referred  to.  The  claim  for  compen- 
sation arises  after  the  use  has  been  had;  and  the  damages  can 
not  well  be  assessed  before  they  have  arisen.  Whatever,  there- 
fore, may  be  the  better  construction  as  to  the  mode  of  ascertain- 
ing and  enforcing  the  compensation,  it  does  not  affect  the  right 
of  the  commissioners  to  enter,  nor  justify  the  interference  of  a 
court  of  equity  to  interdict  their  entry." 

2,  Taking  sand,  gravel,  and  other  materials. — In  estimating 
the  value  of  materials  taken  from  adjacent  lands,  in  the  construc- 
tion of  a  railroad,  as  sand,  gravel  and  earth,  the  injured  party  is 
entitled  to  an  adequate  and  just  compensation  for  what  is  taken, 
and  for  tlie  injury  done  to  his  land  by  the  taking,  considering 
the  condition  in  which  it  is  left.°  And  it  is  holden  that  in  esti- 
mating the  value  of  the  materials,  proof  of  the  price  paid  the 
same  party,  about  the  same  time,  for  like  materials  taken  from 
the  same  land  for  a  railroad  embankment,  though  not  conclusive, 
is  nevertheless  some  evidence  of  the  value,  and  although  it  may 
not  amount  to  much,  if  anything,  with  a  jury,  it  is  not  improper 
for  their  consideration.* 

But  in  the  same  case  it  is  holden,  that  where  by  statute  ben- 
efits resulting  to  the  owner  are  to  be  deducted  in  assessing,  such 
deduction  is  in  like  manner  to  be  made  in  assessing  damages  for 
materials  taken,  as  if  the  assessment  was  for  the  taking  of  the 
land  itself." 

3.  Raising  and  lowering  other  roads. — Under  the  revised 
statutes  of  Massachusetts,  which  provide  that  railroad  corpora- 
tions may  raise  or  lower  any  turnpike  or  ^way  for  the  purpose 
of  having  their  roads  pass  over  or  under  the  same,  it  is  holden, 
in  that  state,  that  a  turnpike  road  may  be  raised  to  the  level  of 
the  grade  of  a  railroad,  for  the  purpose  of  enabling  the  latter  to 
pass  over  it;  that  where  interference  with  other  roads  is  una- 
voidable, and  legislative  provisions  have  been  made  in  reference 

'  14  Wend.  51,  56;    S.  C.  2  Am.  R.  son,  8  Watts,  243. 

W.  Gas.  419.  *Phil.  &  R.  R.  R.  Co.  v.  Gilson. 

27  John.  Ch.  R.  344.  =  Phil.  &"R.  R.  R.  Co.  v.  GUson, 
»Phila.  &  Reading  R.  R.  Co.  v.  Gil- 
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thereto,  such  legislation  ought  to  be  so  construed,  if  possible,  as 
that  the  powers  and  privileges  of  each  should  be  infringed  as 
little  as  may  be,  in  enabling  the  other  to  accomplish  its  intended 
purpose.'  In  Iowa,  under  a  similar  statute,  it  is  holden  that  the 
railroad  company  may  run  its  road  longitudinally,  or  length- 
wise, along  the  surface  of  an  ordinary  highway,  and  for  that 
purpose  may  raise  or  lower  its  surface." 

Bat  such  crossings  and  places  so  occupied  are  to  be  restored 
by  the  railroad  company  to  as  passable  a  condition,  and  so  kept,  ^ 
as  is  consistent  with  the  use  thereof  by  the  railroad  company.' 
And  where  crossings  occur,  it  is  the  duty  of  the  company  also 
to  prevent  the  growth  or  accumulation,  in  any  manner, 'of  ob- 
structions to  the  view  each  way  along  the  railroad,  of  persons 
approaching  on  the  highway  to  cross  over  the  railroad,  as  such 
obstructions  tend  to  endanger  the  safety  of  persons  approaching 
to  cross." 

4.  Change  of  route. — The  same  authority  which  imposes  a 
duty  has  a  right  to  release  its  performance,  giving  to  the  party 
injured  thereby  an  adequate  compensation  for  the  injury  caused 
by  such  release.' 

WTiere  an  act  of  assembly  incorporating  a  railroad  company, 
and  fixing  the  route  of  the  road,  imposed  certain  duties  on  the 
company  for  the  benefit  of  owners  of  lands  along  the  route  of 
the  road,  and  by  a  subsequent  act  a  part  of  the  route  was  changed, 
and  provision  was  made,  in  case  the  company  and  the  land  holders 
could  not  agree  as  to  the  damages  occasioned  by  the  change  of 
route,  which  were  to  be  paid  by  the  company,  that  the  court  should 
appoint  persons  to  assess  the  damages,  it  was  holden  that  a 
change  of  route  released  the  duties  to  be  performed  in  respect  to 
the  land  holders  on  the  part  so  changed;  that  the  lands  taken  for 
the  right  of  way  reverted  to  the  landholders;  that  compensation  for 
damages  caused  by  such  change,  as  also  by  such  release,  less  the 
amount  received  for  the  right  of  way,  were  to  be  made  to  the  land 
owners;  and  that  the  remedy  to  obtain  the  same  was  by  assess- 

'Newburyport  Turnpike  Co.  v.  The  R.  Co.,  67  111.  118. 

Eastern  R.  R.  Co.,  23  Pick.  326.  *  Toledo,  Wabash  &  Westem   Ey. 

"  Milbum  and  others  v.  City  of  Cedar  Co.  v.  Green,  67  III.  199. 

Rapids,  and  The  Chicago,  Iowa  &  TSTe-  '  Knorr  v.   Philadelphia,    German- 

braska  R.  R.  Co.,  12  Iowa,  246,  258.  town    &    Norristown    R.  R.    Co.,   5 

=  The   People,  ex  rel.  The  City  of  Wharton,  256;  S.  C.  2  Am.  R.W.  Cas. 

Bloomington,  v.  The  Chi.  &  Alton  R.  259. 
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ment,  which  was  exclusive,  and  that  an  action  at  law  would  not 
lie  therefor.' 

5.  Consequential  damages  caused  by  constiuction. — It  is 
believed  to  be  a  well  settled  principle  of  the  law,  that  railroad 
companies  are  not  liable,  upon  general  principles,  to  an  action  for 
necessary  consequential  damages  caused  by  the  proper  and  nec- 
essary construction  of  their  roads,  where  no  portion  of  the  land 
itself  is  taken  or  interfered  with,  and  provided  the  work  be  pru- 
dently done.' 

The  case  of  Hatch  v.  Vermont  Central  Eailroad  Company,  just 
cited,  was  for  consequential  damages'  to  the  premises  of  the 
plaintiff  lying  near  to,  but  not  touched  or  taken  by,  the  railroad, 
nor  in  any  manner  used  for  the  purposes  of  the  road  or  company. 
The  court  held  that,  aside  from  statutory  provisions  creating  lia- 
bility in  such  cases,  none  existed,  and  that  plaintiff  could  not 
recover.  But  in  the  case  of  Whitcomb  against  the  same  company, 
considered  and  decided  at  the  same  time,.the  court  held  the  com- 
pany liable  for  consequential  damages  caused  by  flowage  of  the 
water  of  a  running  stream,  where  such  flowage  was  the  result  of 
the  improper  construction  of  a  culvert." 

In  the  absence  of  proof  to  the  contrary,  the  consideration  for 
a  conveyance  to  a  married  woman  is  presumed  to  have  been  paid 
by  her.'  And  a  married  woman,  owner  of  a  separate  estate,  al- 
though out  of  possession,  may  maintain  an  action  for  injuries  to 
the  reversion;  but  for  injuries  to  the  grass  or  crops  she  can  not 
recover  without  establishing  ownership."  And  where  the  hus- 
band has  received  the  crops  to  his  own  use,  the  test  of  ownership 
as  between  them  is  whether  the  wife  might  compel  an  account- 
ing. If,  without  objection,  she  has  permitted  her  husband  for 
many  years  to  control  her  separate  estate  and  appropriate  the 
income  thereof,  such  accounting  could  not  be  compelled,  and 

1 J6.  *  Lyon  v.  Green  Bay  &  Minn.  Ry. 

''Hatoh  V.  The  Vermont  Cent.  R.  R.  Co., 42  "Wis.  548,  15  Am.  Ry.Rep.  85; 
Co.,  25  Vt.  49;  Commonwealth  v.  McVey  v.  S3,me,  Id.  532,  15  Am.  Ry. 
Fisher,  1  Penr.  &  Watts,  467 ;  The  New  Rep.  143.  And  where  the  statute  pro- 
York  &  Erie  R.  R.  Co.  v.  Young,  83  vides  that  a  married  woman  may  re- 
Penn.  St.  R.  180;  Rundle  v.  The  Del-  ceive  property  by  gift,  grant,  devise 
aware  &  Raritan  Canal  Co.,  14  How.  or  bequest,  the -word  grant  includes 
80.  deeds  of  bargain  and  sale:  McVey  v 

3  Whitcomb  v.  Vermont  Cent.  R.  R.  G.  B.  &  M.  R.  R.  Co. 

Co.,  25  Vt.  49.  'Lyon  v.  G.  B.  &  M.  R.  R.  Co. 
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consequently  such  action  for  injuries  to  the  crops  could  not  be 
maintained.'  And  where  there  is  evidence  tending  to  prove  this 
latter  position,  the  court  should  not  refuse  to  charge  the  jury 
that  possession  of  the  premises  was  not  to  be  inferred  from  the 
issuance  of  the  patent  to  the  wife." 

Where  the  railroad  was  built  through  a  cranberry  marsh,  the 
neglect  to  place  culverts  under  the  road  bed,  so  as  to  let  water 
through,  is  not  actionable.  The  court  say  it  would  be  otherwise, 
however,  if  the  road  crossed  a  water  course.' 

6.  Breach  of  special  contract  for  construction. — Under  a 
special  contract  for  the  construction  of  the  road-bed,  if  the  work  be 
not  completed  within  the  time  limited  by  the  contract,  owing  to 
misfortune,  oversight,  miscalculation,  or  want  of  foresight  or 
skill,  or  owing  to  any  other  cause,  arising  with  either  party,  but 
not  intentionally  designed  to  delay  or  hinder  the  progress  of  the 
work  or  completion  thereof,  and  yet  the  work  proceeds  after  the 
time  limited  for  completion,  withoiit  objection  from  either  party, 
and  estimates  and  payments  therefor  continue  to  be  made,  as 
previously,  under  the  contract  and  according  to  the  terms  there- 
of, then,  in  an  action  to  recover  for  such  subsequent  work,  or  for 
part  thereof,  the  rule  of  the  special  contract  is  to  be  applied,  as 
far  as  possible,  to  measures,  proportions,  prices,  bases  of  esti- 
mates and  quality  of  work,  although  a  recovery  be  allowed  upon 
the  common  counts.  If  either  party  would  claim  a  different 
rule,  they  should  give  notice  at  the  time  the  work  was  being 
done.  "  Silence,"  says  Justice  Cowen,  "  was  equivalent  to  saying, 
'  I  go  on  (upon  the  old  terms.'  "  *  If,  however,  the  company  de- 
signedly delay  the  work  by  throwing  embarrassments  in  the  way, 
with  a  view  to  abuse  the  power  conferred  on  themselves  or 
their  engineers,  and  thus  cause  an  injurious  delay  in  its  prog- 
ress, and  the  failure  of  its  completion  within  the  time,  and  an 
increase  of  cost,  then,  in  an  action  for  work  and  labor  done,  the 
contractor  may  not  only  recover  on  the  common  counts,  but  is 
entitled,  as  to  rates  of  pay,  to  recover  as  for  a  quantum  meruit. 
There  is,  in  such  case,  nothing  of  the  contract  left,  and  the 
contractor  might  have  abandoned  the  work  and  brought  his 

•  Lyon  V.  G.  B.  &  M.  R.  R.  Co.  ♦  Merrill  &  Alderman  ».   Ithaca  & 

2  Lyon  ».  G.  B.  &  M.  R.  R.  Co.  Owego  R.  R.  Co.,  16  Wend.  586;  S. 

'Lyon  et  ux.   v.  Same,  Id.  538,  15  C.  2  Am.  R.  W.  Cas.  421, 
Am.  Ry.  Rep.  91. 
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action  for  breach  of  contract'  And  upon  thus  abandoning  the 
work,  he  would  be  entitled  to  recover  the  value  of  the  uncom- 
pleted work  by  way  of  damages,  less  the  cost  it  would  have  re- 
quired to  do  thesame." 

A  party  contracting  to  take  as  pay  for  the  construction  of  work 
upon  a  railroad  the  stock  subscription,  or  a  tax  voted  in  aid  of 
such  railroad,  and  agreeing  to  collect  and  apply  the  same  himself, 
must,  before  recourse  can  be  had  by  action  against  the  company, 
as  assignors  of  the  subscription  or  tax,  show  that  proper  efforts 
have  been  made  to  collect  the  same,  and  a  failure  in  law  to  col- 
lect, or  that  the  adverse  party  prevented  such  collection  by  some 
act  or  omission  of  its  own.  It  will  not  be  sufficient  to  show  that 
by  due  diligence  there  would  have  been  a  failure  to  collect,  or 
that  snch  collection  might  have  been  defeated  in  law  by  a  proper 
defense  thereto.' 

7.  Directors  may  not  be  interested  in  contract  of  construc- 
tion.— The  relations  and  duties  of  the  directors  to  a  railroad  cor- 
poration, as  also  to  those  contracting  to  construct  the  works 
thereof,  are  such  as  to  forbid  directors  not  only  from  contracting 
with  themselves,  or  with  a  portion  of  themselves,  but  also  from 
in  any  manner,  directly  or  indirectly,  participating  in  such  con- 
tract or  in  the  profits  thereof.*     JSTor  can  they  be  permitted  to 

'  Merrill  &  Alderman  v.  The  Ithaca  train  work  required  by  the  company 

&  Owego  R.  R.  Co.,  16  Wend.  586;  for    the  grading,"  etc.,   it  was  held 

S.  C.  2  Am.  B.  W.  Gas.  421;  Grand  that  this  intended  such  ballasting  and 

Rapids  &"  Bay  City  R.  R.  Co.  v.  Van  grading  as  the    company  wished    to 

Dusen,  29  Mich.  (7  Post),  481,  444.  have  done,  and  not  such  as  in  piaint- 

^Grand  Rapids  &  Bay  City  R.  R.  ff's  judgment  was  required  to  corn- 
Co.  !>.  Van  Dusen,  29^  Mich.  (7  Post),  plete  the  work:  Wells  v.  Milwaukee 
431,  444.  And  where,  between  the  &  St.  Paul  Ry.  Co.,  30  Wis.  605,  7 
time  of  survey  and  making  of  the  pro-  Am.  Ry.  Rep.  279.  A  contract  to  fur- 
flle  of  cuts  and  fills,  and  the  time  of  nish  material  and  construct  a  definite 
making  the  contract,  the  quantity  of  line  of  road,  for  a  given  compensation, 
embankments  is  increased  by  the  payable  in  installments  upon  stated 
burningawayof  the  soil,  the  contractor  estimates,  is  a  contract  for  work  and 
is  to  be  allowed  therefor:  Grand  Rap-  material,  and  not  of  sale;  and  the 
ids  &  Bay  City  R.  R.  Co.  v.  Van  property  in  ties  furnished  under  such 
Dusen,  supra.  a  contract  remains  in  the  contractor 

'Arnold  v.  The  River  R.  R.  Con-  until  placed  in  the  track,  even  though 

struction  Co.,  35  Iowa,  99.   Where  the  they  have  been  included  in  an  estimate: 

understanding  was  that  the  company  Chandler  v.  De  Graff,  22  Minn.  471, 

"  wanted  ballasting  done  from  B.  to  18  Am.  Ry.  Rep.  425. 

M."  at  a  certain  rate,  "and  all  the  *  Paine    and   others  v.  The   Lake 
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take  the  same  of  honafide  contractors  by  subsequent  assignment. 
Either  the  one  or  the  other  is  a  fraud  upon  the  company,  whicli 
the  law  will  not  enforce  unless  ratified  by  the  stockholders  them . 
selves,'  and  only  then  as  against  such  as  are  party  to  the  rati- 
fication; and  under  no  circumstances,  whether  ratified  or  not  by 
the  company  or  stockholders,  will  such  contract  or  interest  have 
any  rights  as  against  creditors  of  the  corporation,  but  will,  on 
proper  application,  be  set  aside  by  a  decree  in  chancery.' 

8.  Annulling  contract  of  construction. — The  power  to  annul 
a  contract  for  the  construction  of  the  road-bed,  when  in  the  opinion 
of  the  company  it  is  not  being  duly  complied  with,  or  that  it  is 
not  in  due  progress  of  execution,  or  that  the  contractor  is  neg- 
ligent or  irregular,  must  be  honestly  exercised.  Though  the 
company  may  not  be  required  to  show  the  truth  of  the  opinion 
on  which  they  have  acted,  they  will,  nevertheless,  be  liab'e 
for  a  breach  of  contract  if  it  be  shown  against  them  that  thej'- 
acted  in  annulling  the  contract  from  other  motives,  and  not  from 
the  honest  belief  that  the  work  was  not  progressing  in  a  proper 
manner.'  Such  a  privilege  is  very  different  from  an  arbitrary 
power  to  terminate  without  any  cause.  It  must  be  honestly 
exercised.  But  the  burden  of  pi-oof  to  show  a  fraudulent  exercise 
of  it  is  on  the  contractor;  and  the  enforcement  of  the  right,  and 
termination  of  the  contract  thereby,  however  binding  on  the 
contractor,  will  not  have  the  eifect  of  forfeiting  any  sum  or  sums 
of  money  already  earned  by  such  contractor.* 

In  case  of  such  forfeiture  or  termination  of  a  contract,  the  re- 
served fund  of  fifteen  per  cent,  retained  by  the  company  out  of 
the  previous  earnings,  to  secure  a  faithful  performance,  does  not 

Erie  &  Louisville  B.  R.  Co.,  31-  Tnd.  Thomas  v.  Brownville,  Ft.  K.    &  P 

283;  S.  C  1  Withrow's  Corp.  Cas.  386;  By.   Co.,    2   Fed.    Repr.    877  (U.  S- 

Gilbert   on  Bailways,   Sees.   86,  251;  Cir.  Ct.  Dist.  Neb.,  May,  1880);  ante, 

Flint  &  Pere  Marquette  B.  W.  Co.  v.  Chap.  6,  Subdn.  6. 

Dewey,    14   Mich.  (1  Jennison),  478;  '  Paine  and  others  v.  The  Lake  Erie 

Blake  ».  Buffalo  Creek  B.  B.  Co.,  56  &  Louisville  R.  B.  Co.,  31  Ind.  283. 

N.    Y.    485,  6  Am.    By.    Rep.    213;  ^  Paine  and  others  v.  The  Lake  Erie 

European   &   N.    Am.    R^.    Co.  v.  &  Louisville  B.  R.  Co.,  31  Ind.  283. 

Poor,  59  Me.  277;  Oilman,  Clinton  &  » Philadelphia,  Wilmington  &  Bal- 

Springfield  R.  R.  Co.  ».  Kelly,  77  111.  timore  R.  R.  Co.  v.  Howard,  13  How. 

426;   Ryan  v.  Leavenworth,  A.  &  N.  807,  1  Am.  R.  Way  Cases,  70. 

W.  Ry.  Co.,  21  Kans.  865;  Wardell  *?hila.,  Wilmington  &  Baltimore 

p.  Union  Pac.  R.  R.  Co.,  4  Dill.  330;  B.  B.  Co.  v.  Howard,  13  How.  307. 
United  States  v.  Same,  98  U.  S.  610; 
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innre  to  the  company,  but  is  at  once  payable  to  the  contractor, 
less  the  amount  of  damages  incurred,  if  any,  by  failure  to  per- 
form on  the  part  of  the  contractor.' 

Where  a  bond  with  security  is  exacted  of  a  contractor,  it 
can  not  be  annulled  or  rescinded  for  misrepresentations  made  by 
him  as  to  his  solvency;"  and  in  a  suit  for  that  purpose  evidence 
of  his  insolvency  is  irrelevant.'  But  in  a  suit  by  the  contractor 
against  the  company  for  damages  for  breach  of  contract,  it  is 
admissible  for  the  company  to  show  the  inability  of  the  con- 
tractor to  perform  his  obligations,  and  that  he  is  unable  to 
respond  in  damages,  in  mitigation  of  damages  sued  for.*  It  is 
not  essential  that  the  company  wait  until  it  is  too  late  to  complete 
the  contract,  in  order  to  demonstrate  the  contractor's  inability  to 
perform.  Any  other  evidence  that  such  failure  is  imminent,  is 
proper.'  But  if  the  sureties  on  such  a  contract  become  insolvent 
this  will  not  authorize  the  annulling  of  the  contract  without  al- 
lowing an  opportunity  to  furnish  new  sureties.' 

9.  Agreement  to  abide  by  engineer's  estimates. — A  provision 
in  a  contract  for  the  construction  of  a  railroad,  or  part  thereof, 
that  the  "  engineer  shall  be  the  sole  judge  of  the  quality  and 
quantity  of  the  work,  and  from  his  decision  there  shall  be  no 
appeal,"  is  binding  in  law  upon  the  parties,  and  will  be  enforced, 
if  estimates  be  accordingly  made,  with  fairness,  in  proper  time, 
and  without  mistake.  It  is  not  only  binding,  as  are  ordinary 
agreements  to  refer  to  arbitrators,  but  in  one  sense  is  more  so, 
forasmuch  as,  being  made  upon  a  consideration,  it  is  irrevo- 
cable.' 

'  Phila.,   Wilmington  &   Baltimore  supra.    But  work  done  after  the  con- 

E.  R.  Co.  V.  Howard,  13  How.  307.  tract  work  is  received  by  the  employer 

^  Waco  Tap  R.  R.  Co.  v.  Shirley,  45  and  taken  off  the  contractor's  hands, 

Tex.  355,  13  Am.  Ry.  Rep.  233.  not   being  done  under  the  contract, 

^  Ibid.  will   not   come  within  the  principles 

*Ibid.  here   laid  down,   and  therefore    suit 

^Ibid.  may  be  maintained  for  compensation 

^Ibid.  as    to    such    last    described   work: 

'Herrickt).  Belknap's  estate  and  the  O'Reilly  ».  Kerns,  SM^ra;    Reynolds 

Vermont  Cent.  R.  R.  Co.,  27  Vt.  673;  and   others,  Execrs.,  ».  Caldwell,    51 

O'Reilly  v.  Kerns,  62  Penn.  St.  214;  Penn.  St.  298;  Starkeyj;.  De  Graff,  22 

Howard   V.  Allegheny  Valley  R.  R.  Minn.  431,  18  Am.  Ry.  Rep.  444.    A 

Co.,  69  Penn.  St.  489.     And  a  simi-  court  of  equity,  however,  has  power  to 

lar  contract  between  the    contractor  correct  the  same  for  fraud  or  mistake: 

and  subcontractor  is  in  like  manner  The   Mansfield  &  Sandusky  City   R. 

binding  and  final:  O'Reilly  v.  Kerns,  R.  Co.  v.  Veeder&  Co.,  17  Ohio,  385 
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But  the  engineer  being  the  paid  servant  of  the  company,  it 
devolves  on  them  to  employ  not  only  competent,  but  upright 
and  trustworthy,  persons  as  such,"  and  to  look  to  it  that  tliey 
discharge  their  duties  in  this  respect  in  a  proper  time  and  in  a 
proper  manner.'  These  duties  should  be  performed  without  tlie 
interference  or  influence  of  the  company,  in  any  manner  what- 
ever, except  to  see  that  perfect  fairness  is  observed  in  the  esti- 
mates, and  in  the  construction  of  the  contract.' 

Tlie  full  and  fair  decision  of  the  engineer,  timely  made^  as  to 
the  quantity  and  quality  of  the  work,  and  the  amount  payable 
for  the  same  under  such  contract,  is  not  only  binding,  except  it 
involve  a  mistake  of  calculation,  as  is  the  award  of  an  ordinary 
arbitration,  but  is  exempt  from  re-examination  on  slight  or  fac- 
titious grounds.  In  short,  except  for  fraud  or  mistake  in  mat- 
ter of  computation,  it  is  final.  This  principle  is  based,  not  only 
upon  the  fact  that  such  engineer  is  the  chosen  arbiter  of  the 
parties,  and  whose  decision  is  to  be  final,  but  also  upon  the 
ground  of  his  superior  capacity  of  judgment  between  them,  and 
the  necessity,  in  such  extensive  works,  of  closing  up  the  ac- 
counts at  short  intervals,  beyond  the  necessity  of  subsequent  in- 
quiry, so  that  the  respective  parties  may  know  the  true  state  of 
their  pecuniary  matters.*  But  notwithstanding  the  finality  of 
such  a  contract,  and  the  policy  of  the  law  to  favor  short  ac- 
countings, final  in  their  nature,  between  the  company  and  con- 
tractors, based  upon  the  estimates  and  decisions  of  the  engineer, 
yet  as  a  mere  matter  of  proof,  the  decision  of  the  engineer, 
employed  and  paid  as  he  is  by  one  only  of  such  parties,  will  be 
subjected  to  great  scrutiny,  on  account  of  his  liability  under 
the  circumstances  to  be  influenced  by  the  peculiarity  of  his  po- 
sition. This,  however,  will  not  justify  the  setting  aside  of  his 
decision,  except  upon  the  most  unanswerable  grounds,  and  then 
only  in  a  court  of  equity." 

'  Herrick  B.Belknap's  Estate  and  The  the  Vermont  Cent.  R.  R.  Co.,  27  Vt. 
Vermont  Cent.  R.  R.  Co.,  27  Vt.  673;  673;  Vanderwerker  v.  Vermont  Can- 
Smith  V.  Boston,  Concord  &  Montreal  tral  R.  R.  Co.,  27  Vt.  130;  Reynolds 
R.  R.  Co.,  36  N.  H.  458.  and  others  v.  CaldweU,  51   Penn.  St. 

''Hemck  P.Belknap's  Estate  and  The  298. 

Vermont  Cent.  R.  R.  Co.,  27  Vt.  673.  *  Herrick  v.  Belknap's  Estate    and 

5  Herrick  v.   Belknap's   Estate  and  the  Vermont  Cent.  R.  R.  Co.,  27  Vt. 

The  Vermont  Cent.  E.  R.  Co.,  27  Vt.  673;  The  Mansfield  &  Sandusky  City 

673.  R.  R.  Co.  V.  Veeder  &  Co.,  17  Ohio 

*  Herrick  V.  Belknap's  Estate  and  385. 
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It  does  not  follow  from  such  a  contract  that  the  estimates  and 
decisions  are  ordinarily  to  be  made  by  the  engineer  in  chief,  but 
the  several  engineers  in  charge  of  the  several  divisions  or  sec- 
tions of  the  work  are  competent  to  estimate  and  decide  upon 
the  same  respectively.' 

The  obligation  to  pay,  on  the  part  of  the  company,  from  time 
to  time,  for  the  work  performed,  does  not  arise  until  the  esti- 
mates and  report  of  the  resident  engineer,  or  engineer  in  chief, 
is  made;"  but  on  failure  for  an  unreasonable  time  to  make  such 
estimate  and  report,  if  caused  by  the  company,  or  through  the 
fault  of  the  engineer,  a  recovery  at  law  may  be  had  for  the  work 
done  as  in  ordinary  cases.' 

And  so  in  Georgia  the  same  general  rule  prevails,  that  when 
by  the  contract  the  engineer  is  made  the  arbiter,  and  may  un- 
derlet work  not  progressing  sufficiently  fast  in  his  opinion, 
his  action  and  his  decisions  on  the  subject,  if  clear  of  fratid, 
are  final,  as  if  done  by  arbitrators  selected  by  the  parties.* 
If,  however,  the  wcft-k  is  allowed  to  progress  by  the  contractor, 
and  no  advantage  of  this  privilege  of  the  engineer  to  facilitate 
the  work  by  sub-letting  is  taken,  and  by  progression  of  estimates 
the  work  is  completed,  though  not  within  the  time  stipulated, 
and  a  final  estimate  be  made  by  the  engineer,  then  the  contractor 
is  entitled  to  his  pay,  witla  no  diminution  thereof  on  account  of 
damages  for  delay  in  performance.  That  right  is  waived  by  the 
company  by  suffering  the  work  to  continue  to  completion  in  the 
hands  of  the  contractor,  without  any  effort  to  facilitate  the 
same.  The  company  are  then  estopped  to  claim  damages  for 
delay.' 

So  where  the  contract  of  construction  embodies  a  provision 

'  Herrick  v.  Belknap's  Estate  and  refuses  to  estimate,  the  party  entitled 

The  Vermont  Cent.  R.  R.  Co.,  27  Vt.  to  com]»ensation  may  prove  the  quan- 

673;  Vanderwerker   j>.  Vermont  Cen-  tity    by  other    competent    evidence: 

tral  R.  R.  Co.,  27  Vt.  130;  Palmer  v.  Ihid. 
Clark,  106  Mass.  373.  'Milnor  &  Co.,«.  Geo.  R.  R.  Co.,  4 

2  Herrick  v.  Belknap,  supra.  Geo.  385;  Atlanta  &  R.  Air  Line  R.  R. 

^  Herrick  v.  Belknap,'  supra.  Where  Co.  v.  Mangham  &  Prickett,  49  Geo. 

a  certain  price  is  fixed  by  the  contract  266;  Grant,  Alexander  &  Co.  v.  Savan- 

for  a  certain  kind  of  work,  the  en-  nah,  G.  &  N.  Ala.  R.  R.  Co.,  51  Geo. 

gineer  has  no  authority  to  fix  a  dif-  348,  7  Am.  R.  W.  R.  81. 
ferent  measure  of  compensation:  Star-  ^  Grant,  Alexander  &  Co.  v.  Savan- 

key  V.  DeGraff,  22  Minn.  431,  18  Am.  nah,  G.  &  N.  Ala.  R.  R.  Co.,  51  Geo. 

Ry.  Rep.  444.    In  case  the  engineer  348,  7  Am.  R.  W.  Reps.  81. 


464  THE   LAW   OF   BAILWATS, 

that  if,  in  his  opinion,  the  work  progresses  too  slow,  or  if  the 
contractor  abandon  the  -wotk,  then,  in  either  case,  lie,  the  en- 
f^ineer,  may  take  possession  and  prosecute  the  work,  and  pay  the 
hands,  and  render  monthly  estimates  of  the  work  and  earnings 
until  the  completion  of  the  job,  then,  if  the  abandonment  or  dis- 
placing of  the  contractor  occur  before  the  end  of  the  current 
month,  the  contractor  is  entitled  to  no  estimate  for  any  part  of 
such  month,  and  therefore  has  no  right  of  action  against  the 
company  for  such  part  month  earnings;  and  as  a  consequence 
thereof  neither  are  his  creditors,  and  the  process  of  garnishment 
will  not  take  anything  therefor.' 

In  Georgia  a  contract  to  abide  by  the  award  of  the  engineer 
is  construed  to  "  mean  that  they  would  abide  a  legal  award,  and 
not  an  illegal  award;"  and  that  his  award,  when  the  result  of 
mistake  or  fraud,  or  of  interest,  may  be  attacked  and  set  aside  as 
well  as  any  other  award."  In  the  case  here  cited  there  was  clear 
evidence  of  a  mistake,  and  of  interest  of  the  engineer  as  a  stock- 
holder in  the  railroad  company,  and  therefore,  although  the 
language  of  the  court  strongly  implies  an  opinion  against  the 
right  to  limrtt  litigation  by  such  a  contract,  yet  we  can  not  infer 
an  intent  to  go  further  than  to  allow  the  same  in  cases  of  fraud, 
mistake,  or  other  ordinarily  recognized  causes. 

But  the  contractor  is  entitled  to  notice,  and  an  opportunity  to 
be  present,  when  the  engineers  make  the  estimate,  or  else  he  will 
not  be  bound  thereby.' 

And  although  such  estimate  be  essential,  under  the  contract, 
to  the  right  of  the  contractor  to  his  pay,  yet  he  may  recover 
upon  ordinary  evidence  of  the  amount  and  value  of  the  work,  if 
the  company  refuse  to  have  the  proper  estimates  made  by  its 
engineer;  and  after  such  refusal,  interest  will  be  allowable  to  the 
contractor  on  the  amount  due.* 

If,  however,  no  such  estimates  have  been  made,  or  no  submis- 
sion to,  and  award  of,  the  engineer  is  had,  yet  no  action  can  be 
maintained  by  the  contractor  for  his  compensation,  in  the  face 
of  such  an  agreement,  it  not  in  any  manner  appearing  that  the 

'  Strauss  ».  E.  U.  Co.,  7  West  Va.  '  McMahon  v.  New  Yoi^  &  Erie  R 

^68.  R.  Co.,  20  N.  Y.  (6  Smith),  463,  466. 

2  Atlanta  &  Richmond  Air  Line  R.  *  McMahon  v.  New  York  &  Erie  R. 

R.  Co.  V.  Mangham  &  Prickett,  49  R.  Co.,  20  N.  Y.  (6  Smith),  463.  469! 

Geo.  266.  470. 
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making  of  the  required  egitimate,  or  submission  to  arid  award  of 
the  engineer,  were  hindered  or  prevented  by  the  company,  or  any 
obstacle  or  influence  thereto  placed  in  the  way  thereof  on  its 
part.  In  the  absence  of  ^ny  euch  showing,  the  plaintiff  in  an  ac- 
tion for  compensation  will  be  non-suited.' 

The  same  rule  as  to  the  finaljty  of  tiie  engineers'  estimates  under 
similar  agreements,  not  only  when  between  the  company  and  the 
contractor,  but  between  contractor  and  subcontractor,'  exists  in 
Pennsylvania,  except  that  it  is  there  held,  that  if,  of  the  engineer's 
own  mere  will,  without  influence  of  the  party  letting  the  work, 
he  refuse  to  make  or  correct  the  estimates,  the  remedy  of  the 
injured  contractor  is  by  an  action  for  damages  against  the  en- 
gineer. The  Pennsylvania  courts  go  no  further  in  departure 
from  the  chosen  tribunal  than  to  allow  an  action  to  the  injured 
party  as  a  remedy  in  court,  when  the  action  and  a  decision  of 
the  engineer  has  been  prevented  by  the  interference  of  the 
opposite  party.'  It  is  moreover  there  holden,  that  for  a  fraudulent 
act  of  the  engineer,  the  remedy  is  by  action  against  him,  and  not 
against  the  other  party  on  the  contract.*  And  the  burden  of 
proof  of  showing  the  estimates  to  be  inaccurate,  is  not  only  on  the 
party  objecting  to  their  accnraoy,  but  this  showing  is  to  be  made 
by  the  revising  action  of  the  engineer;  and  in  case  such  revision 
can  not  be  obtained,  then  no  action  oh  the  contract  will  lie  at 
law.'  In  the  language  of  Steo^g,  J.:  "If  he  meets  with  diffi- 
culties in  obtaining  that,  or  if  he  can  not  obtain  it  at  all,  it  is  his 
misfortune,  not  the  fsj-ult  of  the  defendants;  nothing  for  which 
they  are  responsible  upon  their  covenants." 

The  ruling  in  Kentucky,  in  questions  of  forfeitures  in  such 
contracts  stipulated  for,  is  that  the  forfeiture  is  of  the  per  cent- 
age  reserved,  but  not  of  the  entire  value  of  the  unestimated  and 
unpaid-for  work."  Thus,,  under  a  contract  to  forfeit,  in  case  of 
failure,  the  unpaid  part  of  the  work,  wherein  monthly  estimates 
and  payments  were  provided  for,  except  a  reservation  of  fifteen 
per  cent.,  which  was  to  be  withheld  to  secure  performance,  and  to 

"Howard  v.  Allegheny  Valley  R.  R.         ■'Reynolds  and  others  v.  Caldwell, 

Co.,  69  Penn.  St.  489.  51  Penn.  St.  298, 

'Reynolds  and  others,   exee'rs,  v.         'Reynolds  and  others  v.  Caldwell, 

Caldwell,  51  Penn.  St.  298.  51  Penn.  St.  298. 

'Reynolds  and   others,  exec'i'g,  v.         « Elizabethtown  &  Paducah  R.  R. 

Caldwell,  51  Penn.  St.  298.  Co.  v.  Geoghegan,  9  Bush  (Ky.),  56. 
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he  forfeited  as  liquidated  damagiss,  the  court  held  that  the  for- 
feiture applied  to  the  reserved  percentage  only,  and  not  to  the 
amount  due  or  unpaid  over  and  above  th^t  sum  upon  the  work, 
although  the  time  for  monthly  estimates  of  the  latter  had  not 
transpired  at  the  time  the  contractor  abandoned  the  contract;  and 
that  an  attaching  creditor  would  hold  such  extra  balance  as  against 
the  company.' 

10.  Bonus  for  construction  within  a  given  time. — Obligations 
procured  by  a  committee  of  citizens,  to  be  paid  to  a  railroad 
company  as  an  inducement  for  the  construction  of  its  road  to  a 
given  point  by  a  specified  time,  and  to  be  void  in  default  of  com- 
pliance by  the  time  specified,  may  not  be  withheld  from  the 
company's  possession  by  such  committee  after  the  erection  of  the 
road,  although  not  completed  within  the  time  specified,  upon  the 
mere  objection  that  the  contract  on  the  part  of  the  company  has 
not  been  complied  with.  It  may  be  that  the  makers  are  willing  to 
pay,  notwithstanding  default  as  to  the  time  of  performance.  It 
may  be  that  there  are  grounds  of  estoppel,  which  may  deprive  the 
makers  of  such  obligations  from  the  right  to  defend  for  mere  mat- 
ter of  time  as  to  such  performance.  Moreover,  whatever  the  legal 
eflfect  of  such  default  may  be  between  the  real  parties — that  is,  be- 
tween the  railroad  company  and  the  makers  of  such  obligations, 
and  whatever  the  legal  force  of  the  conditions  embodied  in  the 
obligations,  the  company  have  a  right  to  such  possession  of  the 
papers  as  may  enable  them  to  test  their  right  to  enforce  them  in 
the  courts  of  justice:  The  mere  stake-holder  can  not  be  allowed 
to  decide  the  question.' 

11.  Specific  performance  of  contract  of  construction  will  not 
be  decreed. — A  contract  for  the  construction  of  a  railroad  will 
not  be  specifically  enforced  in  a  court  of  equity.' 

■  Elizabethtown  &   Paducah  R.  R.  16  Am.  Ry.  Rep.  237;  Davis  &  Co.  v. 

Co.   V.   Geoghegan,   supra.    In    this  Cobban,  39  la.  392,  20  Am.  Ry.  Rflp. 

case  the  Court  of  Appeals  of  Ken-  83. 

tucky  refer  to,  and  disapprove  of,  the  ^  Ross  v.  The  Union  Pacific  R.  W. 

ruling  in  Williams  v.  Androscoggin  &  Co.  (Eastern  Division),  Woolworth's 

Kennebec  R.  R.  Co.,  36  Maine,  201.  C.  C.  R.  26;  Fallon  v.  Railroad  Co.,  1 

"Des  Moines  Valley  R.  R.  Co.  v.  Dill.  C.  C.  R.  121;  Heathcote  v.  The 

Graff,  27  Iowa,  99.    And  the  same  rule  North  Staffordshire  Railway  Co.,  6 

is  applied  to  the  parties  themselves,  in  Eng.   R.    W.  &  Canal   Cases,  358; 

Front  Street,  Missiojf  &  Ocean  R.  R.  Danforth  v.  Phil.  &  Cape  May  Short 

Co.  V.  Butler,  50  Cal.  574, 12  Am.  Ry.  Line  Ry.  Co.,  30  N.  J.  Eq.  12,  18  Am. 

Rep.  183;  Traer  v.  Stuart,  46  la.  15,  Ry.  Rep.  66. 
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Justice  MiLLEE,  in  the  case  just  cited  from  Wool  worth's  Re- 
ports, says:  "  I  am  inclined  to  concur  fully  with  Jud^^e  Stoey, 
that '  in  cases  of  contract  to  build  a  house  or  a  bridge,'  or,  I  will 
venture  to  add,  a  railroad,  '  a  specific  performance  would  not  now 
be  decreed.' "  The  learned  justice  then  adds,  substantially,  that 
to  establish  such  a  principle  would  invite  litigation,  and  require 
the  constant  supervision  of  the  court,  through  its  officers,  in  the 
conduct  of  affairs  which  it  is  poorly  adapted  to  administer. 
And  as  to  the  particular  contract  to  build  a  railroad,  if  specific- 
ally enforced,  "  Years  must  elapse  before  this  work  can  be  done 
and  paid  for.  At  every  step  in  its  progress,  the  interposition  of 
the  court,  either  by  orders  in  this  case,  or  by  decrees  in  successive 
cases,  may  be  invoked,  if  we  are  at  this  time  to  lend  the  aid  of 
chancery  to  either  of  the  parties.  It  is  not  difficult  to  foresee  the 
mischiefs  of  such  a  course.  The  rule  is  settled,  even  in  the  Eng- 
lish chancery,  where  the  jurisdiction  is  greatly  extended  in  all 
such  cases,  that  it  will  decree  specific  performance  only  when  it 
can  dispose  of  the  matter  by  an  order  capable  of  being  enforced 
at  once;  that  it  will  not  decree  a  party  to  perform  a  continuous 
duty,  extending  over  a  number  of  years,  but  will  leave  the  oppo- 
site party  to  his  remedy  at  law." '  The  case  cited  from  6  Eng. 
E.  W.  &  Canal  Cases,  Heath  cote  v.  The  North  Statfordsliire 
Eailway  Company,  was  for  an  injunction,  and  for  the  specific  per- 
formance of  a  contract  to  build  branch  lines.  The  Lord  Chancel- 
lor says:  "The  contract  which  the  plaintiff  seeks  to  preserve  is 
one  which  this  court  can  not  specifically  perform;  it  can  not  de- 
cree the  company  to  make  the  two  branch  lines  in  question;" 
and  adds  that  the  remedy  is  at  law." 

12.  Appointment  of  receiver  to  complete  construction  of 
road. — But  although  equity  will  not  decree  a  specific  perform- 
ance of  a  contract  to  build  a  railroad,  yet  when  the  principles 
of  equity  require  it,  a  court  of  chancery  will  appoint  a  receiver 
to  take  possession  of  an  unfinished  railroad,  with  all  its  material 
interests,  for  the  purpose  'of  finishing  its  construction,  and  for 
that  purpose  will  invest  such  receiver  with  the  title  and  right 
to  all  lands  and  property  of  the  company  of  every  nature  and 
description,  and  with  full  power  to  raise  means,  and  to  complete 
the  construction  of  the  work.     Such  a  proceeding  will  be  sus- 

^Ross  V.  TJ.  P.  Ry.  Co.,  supra,  pp.  '6  Eng.  R.  W.  &  Canal  Cases,  p. 
42, '43,  44.  369. 


468  THE  LAW   OF   EAILWATS. 

tained  to  protect  the  interests  of  ionafide  bond  holders,  whose 
means  are  invested  in  the  unfinished  road,  and  which,  by  reason 
of  the  ina.bilit_y  of  the  company  to  proceed,  would  become  a 
total  loss,  and  thereby  valuable  property  would  ibe  lost,  if  such 
receiver  were  not  appointed.' 

13.  When  tbe  company  is  liable  for  a  contraetor's  acts. — Con- 
tractors for  tlie  eonstructloo  of  a  railroad  are  servants  of  the 
company,  and  being  such,  are  authorized  by  law  to  enter  upon 
lands  and  take  down  fences,  when  necessary  in  the  proper  prog- 
ress of  the  work;  and  for  the  consequences  of  their  authorized 
acts  the  company  is  responsible.  In  the  language  of  Beeese, 
Justice,  they  "  have  no  right  there  except  through  the  grant 
to  the  conipany,  and  of  course  are  tbe  servants  and  agents  of  the 
company  in  doing  that  particular  work.  Their  tortious  acts  are 
properly  chargeable  to  the  company." '  But  this  principle,  of 
course,  does  not  extend  to  acts  willfully  wrong,  outside  of  the 
business  of  their  employment,  and  not  directed  or  required  to 
be  committed  by  the  company.' 

In  Railroad  Company  v.  Hanning,  atove  cited,  the  Supreme 
Court  of  the  United  States  lay  down  the  rule,  that  so  far  as  re- 
lates to  the  manner  of  construction,  if  the  contractor  executes 
the  work  under  tlie  supervision  and  control  of  the  engineer  of 
the  company,  not  only  as  to  whg,t  shall  be  done,  but  also  as  to 
how  it  shall  be  done,  and  it  be  so  done  under  the  company's  su- 

■  Kennedy  ».  St.  Paul  &  Pacific  R.  villa  &  Ind.  R.  R.   Co.,  4  Ohio  St. 

R.  Co.,  2  Dillon  C.  C.  R.  448.  899;  West.t).  St.  Louis,  Vandalia  & 

2  Chicago,  St.  Paul  &  Pond  du  Lao  Terre  Haute  R.  R.  Co.,  63  111.  545,  7 

R.  R.  Co.   V.  McCarthy,   20  111.  38S,  A.m.   Ry.  Rep.  SO,     But  the  company 

888;  Cairo  &  St.  Louis  R.  R.  Co.  v.  will  be  liable  in  trover  for  posts  con- 

Wbosley,  85  111.  370;  TSfew  Orleans,  M.  verted  by  the  contractors  (in  the  ex- 

&  C.  R.  R.  Co.  «.  Hanning,  15  Wall.  elusive  posseaaion  of  the  road)  to  the 

649;  Carman  and  another  «.  The  Steu-  use  of  the  company:  St.  Louis,  Van- 

benville  <fe  Ind.  R.  R.  Co.,  4  Ohio  St.  dalia  &  Terre  Haute  R.  R.  Co.  v. 

399;  Stone  ».  Cheshire  R.  R.Co.,  19  N.  Kaulbrumer,  59  lU.  152,  11  Am.  Ry. 

H.  427;  Houston  &  Great  Northern  Rep.  Ig6.    But  trover  will  not  lie  for 

R.R.  Co.».  Meador,  50Tex.  77;Cun-  ties   taken   and   used  by   a  subcon- . 

nmgham  «.  International  R.  R.  Co.,  tractor  in  constructiiig  the  road,  where 

51  Tex.  508;  Semple  v.  The  London  &  the  owner  has  delayed  bringing  his 

Birmingham  R.W.  Co.,  1  Eng.  R.W.  action  until  they    were    annexed  to 

Cases,  480.  the  realty:  Detroit  &  Pay  City  R.  R. 

iiaton  and  others  «.  European  &  Co.  ».  Busch,  43  Mich    571-  S  C  6 

&  N.  Am.  R.  W.  Co.,  59  Maine,  520;  N.W.  Repr.  90,  21  Am.  Ry.  Rep.  171. 
Carman  and  another  v.  The  Steuben- 
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pervisi'on,  that  in  such  case,  if  injury  accrne  to  another  by  rea- 
son of  the  negligent  or  improper  constntotion  of  the  work,  then 
the  company  is  liable  fqr  the  injnry;'  but  that  when  such  con- 
tractor himself  undertakes  to  do  a  work,  furnishing  all  things 
necessary  thereto,  and  is  in  that  respect  hJs  oWn  master,  subject  to 
no  supervision  of  others,  that  in  such  case  he  alone  is  respon- 
sible." 

Nor  will  the  company  ordinarily  be  held  I'esponsible  for  the 
negligent  act  of  the  snbcontraetor,  although  silch  negligence 
occur  in  the  performance  of  a  work  required  by  the  contract,  and 
directed  to  be  done  by  the  engineer  of  the  company;  for  it  does 
not  follow  that  it  should  be  done  in  a  negligent  manner,  and  the 
subcontractor  is  not  employed,  controlled  or  paid  by  the  company.' 
The  Supreme  Court  of  Iowa,  Beck,  Justice,  lay  down  the  rale  in 
that  respect  in  these  words:  "  If  the  person  sought  to  be  charged 
under  the  rule  as  employer,  did  not  contract  with  the  party  com- 
mitting the  wrongful  act  for  his  labor  or  services,  and  is  not 
directly  liable  to  him  for  compensation  for  such  labor  or  services, 
and  has  no  such  jcontrol  over  him  as  will  enable  the  employer 
to  direct  the  manner  of  performing  the  labof  or  services,  he  is 
not  liable  for  the  wrongful  act  of  the  agent  or  servant." 

But  if  the  company's  engineer  in  charge  of  the  work,  direct 
and  cause  work  to  be  done  outside  of  the  ground  taken  for  the 
right  of  way  or  location  of  the  road,  to  the  injury  of  a  third 
party,  the  company  will  be  liable  therefor.  And  this,  too, 
whether  the  work  in  that  respect  be  done  by  the  original  con- 
tractor of  the  company  or  by  a  subcontractor.*     But  if  the  di- 

'  New  Orleans,  M.  &  C.  R.  R.Co.  v.  lahan  v.  B.  &  M.  B.  E.  R.  Co.,  23 

Banning,  1-5  Wall.  649;  Kelly  v.  Mayor  Iowa,  663;  West  v.  St.  L.,  V.  &  T.  H. 

of  New  York,  11  N.Y.  432;  Painter  ».  R.  R.  Co.,  supra;   Kansas  Cent.  Ry. 

TheMayor,etc.  ofPittsburgh,46Penn.  Co.  i>.  Fitzairamons,  18  Kans.  34,  15 

St.  213;   Carman  v.  S.  &  I.  R.  R.  Co.,  Am.  Ry.  Rep.  220;    S.  C.  22  Kans. 

swpra;  Camp  ». The  Churchwardens,  686;  Cunningham  v.  Int.  R.  R.  Co., 

V  La.  Ann.  321;  Lake  Superior  Iron  mpra. 

Co.  ».  Erickson,  39  Mich.  492.  ^Caiiahan  «.  B.  &    M.  River  R, 

"New Orleans,  M.  &  C.  R.  R.  Co.  v.  R.  Co.,  23  Iowa,  562;  Clarke  v.  Vt.  & 

Hanning,15  Wall.  649;  Kelly  v.  Mayor  Canada  R.  R.  Co.,  28  Vt.  103;  Pawlet 

of  New  York,  11  N.Y.  432;  Painter  v.  ».  The  Rutland  &  Washington  R.  R. 

The  Mayor  of  Pittsburgh,  46  Penn  St.  Co.,  28  Vt.  297. 

213;  Wrayr.  Evatis,  80.Penn.  St.  102;  *  Eaton  ».  European  &  N.  Am.  R. 

Hass  V.  Phil.  &  S.  M.  S.  Co.,  88  Id.  W.  Co.,  59  Maine,  520;  Hazen  v.  Bos- 

269;    Eaton  v.  The  European  &  N.  ton  &  Me.  R.  R.  Co.,  2  Gray,  574. 
Am.  R.  W.  Co.,  59  Maine,  520;  Cal- 
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rection  is  to  do  a  lawful  act,  such  direction  implies  tliat  it  shall 
be  done  in  a  lawful  manner.'  If  done  otherwise  the  company  is. 
not  responsible,  if  by  a, subcontractor  over  whose  actions  it  has 
no  control." 

If,  however,  the  engineer  in  charge  direct  the  contractor  to  do 
an  unauthorized  and  illegal  act,  the  corporation  will  be  liable; 
but  if  the  engineer  give  no  such  directions,  and  the  tortious  acts 
of  the  contractor,  or  of  his  servants,  are  of  his  or  their  mere 
motion,  and  without  such  direction  and  authority,  then  the 
company  are  not  to  be  held  liable  therefor:  for  the  wrong  acts 
of  the  contractor  are  his  own,  if  the  act  contracted  to  be  done  is 
legal,  and  such  wrong  act  is  therefore  not  the  act  of  the  com- 
pany. It  is  diiferent  from  a  case  of  master  and  servant.  The 
contractor  is  his  own  master,  and  though  he  is  bound  to  do  the 
job,  he  has  his  own  manner  of  doing  it,  and  is  not  under  the 
control  of  the  company  in  the  latter  respect,  as  is  the  conduct 
of  a  mere  servant." 

14.  Contract  for  construction — Sovr  construed. — A  contract 
for  the  construction  of  a  railroad  to  a  particular  town  or  place,  will 
be  construed  to  mean  info  such  place,  to  the  terminus  of  the  con- 
templated road  therein,  unless  a  diiferent  intendment  be  fixed; 
as  by  the  words  "  to  the  limits  "  or  "  boundary"  of  the  place  re- 
ferred to.' 

And  so  a  charter  to  build  a  railroad  between  two  places 
therein  designated,  will  be  construed  to  mean  into  such  places, 

'  Eaton  V.  European  &  N.  Am.  R.  that  the  other  ground  of  that  decis- 

W.  Co.,  59  Maine,  520.  ion,  viz. :  "  That  the  company  must  be 

'  Eaton  ii.  European  &  N.  Am.  R.  responsible,  whatever  contracts  they 

W.  Co.,  59  Maine,  520.  may  make,  for  the  torts  of  those  with 

'Eaton  V.  The  European  &  N.  Am.  whom    they  contract,    can  hardly  be 

By.   Co.,  59   Maine,  520,532;  Barry  sustained    to    such   an    extent":  59 

■u.  City  of  St.  Louis,  17  Mo.  121 ;  King  Maine,  532.     Where,  during  the  con- 

V.  New  York  Cent.  &  H.  R.  R,  R.  Co.,  struotion  of  the  road,  injuries  are  in- 

66N.  T.  181;   S.  0.4  Hun,  769;  Hous-  flicted  upon  passengers  or  others  by 

ton  &  G.  N.  R.  R.  Co.  v.   Meador,  construction  trains,  or  trains  controlled 

supra.    In  the  Maine  case  the  court  and  managed  by  the  contractors,  the 

review  and  qualify   the   case    in   49  company  will   not  be   liable :  Union 

Maine,  119,  of  Veazie  v.   Penobscot  Pac.  R.  R.  Co.  v.  Hause,  1  Wyoming. 

R.  R.  Co.,  by  saying   the    case    last  27;  Cunningham  v.  International  B. 

named  "  is  in  accordance  with  all  the  R.  Co.,  51  Tex.  503. 

authorities  if  these  wrongful  or  neg-  *  Hazlehurst  v.  Freeman,  52  Geo. 

ligent    acts   were  done   by    the  spe-  244. 
cific  direction  of  their  engineer; ' '  and 
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to  some  suitable  place  for  a  terrmrmis  or  depot  therein.'  Of  the 
suitableness  of  such  place  the  company  are  the  judges,  in  the 
exercise  of  the  same  discretion  as  ordinarily  in  locating  its  depots. 

And  so  a  contract  for  the  construction  of  a  railroad  be- 
tween two  points  or  towns,  meajis  construction  into  such  places, 
to  the  actual  termm/us  of  the  road  at  and  in  each  place,  and  will 
be,  in  the  absence  of  a  diiferent  understanding  and  stipulation; 
so  construed.'  And  when  a  question  arises  in  law  as  to  the  true 
construction  of  such  contract,  involving  the  claim  of  the  con- 
tractor for  extra  work  for  such  part  of  the  road  as  lies  within 
the  limits  of  the  towns  at  the  respective  termini  of  the  work,  the 
fact  that  the  contractor  silently  proceeded  to  erect  the  parts  of 
the  work  in  dispute,  without  other  agreement  or  contract,  is  legit- 
imate evidence  to  show  that  he  understood  his  contract  as  ex- 
tending to  the  actual  terminus  of  the  road  at  each  end,  and  is 
proper  evidence  for  a  jury.' 

A  contractor  undertaking,  as  an  entire  contract,  to  build  a 
railroad  with  and  for  an  aggregate  amount  of  means,  to  be  ex- 
clusively raised  and  furnished  to  him  from  time  to  time  by  the 
company,  as  the  work  progresses,  is  not  entitled  to  retain  as 
profit  any  excess  received  by  him  over  and  above  the  actual 
amount  applied  to  the  work,  in  case  the  enterprise  fall  through 
and  be  by  mutual  consent  abandoned;  in  such  case  the  contractor 
is,  as  in  ordinary  cases  of  the  rescission  of  contracts  of  an  executory 
nature,  liable  to  refund  to  the  company  any  balance  remaining 
in  his  hands  unapplied  to  the  work.* 

IS.  Repair  of  the  road. — As  carriers  for  hire,  it  is  the  duty 
of  railroad  companies  to  keep  their  roads  in  sufficient  order  and 
repair,  so  that  persons  and  property  may  at  all  proper  times  pass 
safely  thereon.  This  duty  arises  from  the.  nature  of  their  em- 
ployment; and  the  rule  is  the  same  whether  the  property  carried, 
in  case  of  freights  transported  on  their  lines,  be  carried  in  the 
company's  own  cars,  or  in  the  cars  of  the  owners  of  such  prop- 
erty, received  upon  the  road  to  be  transported  for  hire.  In 
either  case  the  company  is  alike  liable  for.  loss  occasioned  by 

■  Savaimah,  Albany  &  Gulf  R.  R.Co.  E.  B.  Co.  ».  Hall,  91  U.  S.  343, 

V.  Shiels  et  al.,  33  6a.  601 ;   Common-  *  Western  Union  R.  R.  Co.  v.  Smith, 

wealth  ».  Erie  &  N.  E.  R.  R.  Co.,  27  76  111.  496. 

Penn.    St.     339;     Mohawk    Bridge  '  Western  Union  R.  R.  Co. «.  Smith, 

Co.  ».  Utica  &  Soh.  R.  R.  Co.,  6  Paige  75  111.  496. 

Ch.  R.  554 ;  Farmers'  Turnpike  Co.  <y.  *  Four  Mile  Valley  R.  R.  Co.  r.  BaUey 

Coventry,  10  John.  389;    Union  Pac.  and  others,  18  Ohio  St.  208. 
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want  of  a  proper  condition  of  the  road  for  the  uses  for  which  it 
is  designed.' 

A  railroad  corporation  has  an  nndoubted  right  ta  drain  its  own 
grounds  of  the  surface  water,  by  ditches  or  drains  made  through 
its  own  grounds  into  the  common  receptacle  or  stream  of  dis- 
charge into  which  such  waters  otherwise,  by  other  means,  flow; 
and  this,  toOj  irrespective  of  the  increase  or  diminution,  at  dif- 
ferent times,  by  reason  thereof,  of  the  water  of  the  stream  into 
which  the  surface  water  is  thus  carried.'  But  it  has  no  right  in 
law,  either  in  the  construction  or  repair  of  its  road,  to  divert  a 
water  course  or  stream  from  its  natural  channel,  against  the  will 
of  the  owner  of  the  adjoining  premises,  or  those  to  be  affected 
by  such  diversion,  nor  as  against  the  publicj  but  must  restore 
the  same  to  its  former  course,  by  Culverts  or  otherwise,  if  tem- 
porarily affected  by  the  work.' 

Where  the  land  owner  objects  at  the  time  to  such  diversion, 
he  is  then  not  estopped  from  prosecuting  his  equitable  rights  in 
that  respect  by  a  mere  delay  of  time.'  If  the  ownership  of  the 
railroad  has  in  the  meantime  changed,  then  the  equitable  pro- 
ceeding lies  against  the  successor  of  the  original  company,  and 
an  injunction  is  the  proper  remedy  to  compel  the  restoration  of 
the  channel  to  its  original  place,  and  restrain  the  diversion  there- 
of in  the  future.' 

16.  Liability  of  the  company  to  contractors  and  sabcon' 
tractors. — By  the  ruling  in  Wiseousin  in  regard  to  laborers' 
claims  for  unpaid  labor,  the  word  "contractor,"  in  the  statute  of 
that  state  which  declares  that  "  Whenever  any  laborer  upon  any 
railroad  in  this  state  shall  have  just  claim  or  demand  for  labor 
performed  on  such  railroad,  against  any  person  being  contractor 
on  such  railroad  with  the  railroad  company,  such  railroad  com- 
pany shall  be  liable  to  pay  such  laborer  the  amount  of  such 
claim  or  demand :  provided  such  laborer  shall  have  given  notice 

'Cilmberland  Valley  R.  R.  Co.  v.  Ry.  Co.,  28  Wis.  171;   Lyonu.  Green 

Hughes,   11  Penn.  St.  R.   (1  Jones),  Bay  &  M.R.R.  Co.,42Wis.  538;  Chi- 

141;    S.  C.  2  Am.  R.  W.  Gas.  347;  cage.  Rock  Island  &  Pac.  R.  R.  Co.  v. 

Greenleaf,  Adm'r,  v.  111.  Cent.  R.  R.  Moffitt,  75  111.  324;  Valley  Ry.  Co..  v. 

Co.,  29  la.  14.  Bohm,  34  Ohio  St.  114. 

2  Waffle  V.  The  New  York  Cent.  R.  *  Young  v.  Chicago  &  Northwestern 

R.  Co.,  53  N.  Y.  {8  Sickels),  11.    But  Ry.  Co.,  28  Wis.  171. 

see  Noonan  v.  City  of  Albany,  79  N.  '  Young  v.  Chicago  &  Northwestern 

Y.4TO.  Ry.  Co.,  28  Wis.  171. 

*  Young  V.  Chicago  &  Northwestern 
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to  such  railroad  within  thirty  days  after  such  claim  or  demand 
shall  have  accrued,  that  he  has  such  claim  or  demand,"  etc.,  ap- 
plies as  well  to  subcontractors  as  to  original  ones.'  By  this  stat- 
ute" railroad  companies  are  made  to  sustain  the  relation  of 
guarantors  toward  the  employes  of  contractors,  upon  certain 
conditions  specified  in  the  statutes.'  And  as  the  statute  per- 
emptorily requires  the  bringing  of  the  action  within  fifty  days,  it 
is  immaterial  whether  there  is  anything  dne,  at  the  commence- 
ment of  the  action,  from  the  company  to  the  contractor.* 

Where  by  statute  railroad  corporations  are  rendered  liable  to  pay 
all  laborers  of  contractors  and  subcontractors  constructing  their 
works,  upon  serving  certain  notice  upon  the  company,  in- 
forming it  of  the  nature  of  the  laborer's  claim,  the  repeal  of  the 
law  after  the  laborer  has  served  such  notice,  and  his  right  of 
action  has  therefore  vested,  will  not  divest  him  of  his  right  to 
hold  the  company  to  payment  of  his  claim.'  And  though  the 
law  repealed  provides  for  a  remedy  by  action,  yet  the  repeal  will 
not  divest  the  right  to  an  action,  for  the  courts  would  sustain  the 
remedy  to  enforce  the  right,  if  no  remedy  bad  been  given  by  the 
statute." 

In  New  York,  this  statutory  liability  of  railroad  corporations 
to  pay  the  laborers  of  contractors,  is  held  to  refer  to  the  laborers 
of  all  persons  having  a  contract  to  erect  any  part  of  a  railroad,  or 
to  do  work  in  the  erection  thereof,  whether  immediate  contractors 
with  the  company,  or  witli  others  holding  subcontracts  under 
such  immediate  original  contractors,  as  also  subcontractors  of 
subcontractors.'  Legislation  of  this  character  has  been  sus- 
tained as  valid  and  constitutional  upon  the  ground  of  general 
welfare,  though  not  in  a  strict  sense  a  police  regulation.' 

•  Mundt  V.   Sheboygan  &  Fond  du  '  Streubel  v.  Mil.  &  Miss.  R.  R.  Co., 

Lac  R.  R.  Co.,  31  Wis.  451;  Redmond  12  Wis.  67. 

V.  Galena    &  S.  Wis.  Ry.    Co.,  39  'Streubel  ».  Mil.  &  Miss.  R.  R.  Co., 

Wis.  426;  S.  C.  13  Am.  Ry.  Rep.  400.  12  Wis.  67. 

' Sec.  10,  Ch.  119,of  1872,  as  amend-  '  Kent  niThe  N.  Y.  Cent.  R.  R.  Co., 

ed  by  Sec.  1,  Ch.  246,  of  1873.  12  N.  Y.  628. 

»  Streubel  v.  Mil.  &  Miss.  R.  R.  Co.,  "  Kent  v.  N.  Y.  Cent.  R.  R.  Co., 

12  Wis.  67;    Redmond  v.  Galena  &  supra;  Hart  v.  Boston,  R.  B.  &  L.  R. 

S.  Wis.  Ry.  Co.,  39  Wis.  426,  13  Am.  R.  Co.,  121  Mass.  510;  Branis  v.  Conn. 

Ry.  Rep.  400.  &  Passumpsio  Rivers  R.  R.  Co.,  31 

♦Redmond  «.G.  &S.  W.  R.  R.  Co.,  Vt.  214;   Peters  v.  St.  Louis  &  Iron 

Bujjra.  Mountain  R.  R.  Co.,  23  Mo.  107. 
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DEPOTS,  STATION  GROUNDS  AND  PLATFOEMS, 


Companies  are  to  provide  reason- 
able accommodations  at  their 
depot  stations    .... 

Must  make  safe  approaches  to 
depot  stations  and  platforms 

Must  stop  their  trains  at  their 
platforms,  to  let  off  passengers 

The  company  may  regulate  con- 
duct at  stations,  and  exclude 
idlers         

Agreement  to  make  a  depot  or 
station  at  a  particular  place 


Depots  and  stations  not  by  law 
required  to  be  fenced 

Mere  coal,  wood  and  water  sta- 
tions, and  stopping  places,  are 
not  depots        .... 

To  insure  liability  for  stock  killed 
in  a  depot,  there  must  be  negli- 
gence          

Persons  without  tickets  not  pas- 
sengers, though  approaching  to 
take  the  cars     .... 


1.  Companies  are  to  provide  reasonable  accommodations  at 
their  depot  stations. — It  is  a  common  law  duty  of  railroad  compa- 
nies to  provide  reasonable  accommodations  at  their  stations  for 
passengers  who  are,  by  the  manner  of  doing  business,  invited  and 
expected  to  travel  on  their  roads.'  If  such  accommodations  be 
not  provided,  or  if  a  station  room  be  full,  or  from  smoking  or 
other  offensive  conduct  therein  it  becomes  obnoxious  to  decency, 
or  intolerably  offensive,  so  that  passengers  have  good  reason  for 
not  remaining  therein  until  car  time,  though  this  circumstance 
may  not  justify  the  violation  of  reasonable  and  practical  rules  of 
such  companies  actually  known  to  passengers  violating  the  same, 
yet  it  will  justify  their  seeking  to  avoid  such  nuisances  by  en- 
deavoring to  enter  the  cars  of  their  intended  train  at  as  early  a 


'  McDonald  v.  The  Chicago  &  N. 
W.  R.  R.  Co.,  26  Iowa,  124,  139; 
AUender  v.  Chicago,  Rock  Island  &  Pa- 
cific R.  R.  Co.,  43 la.  276,  14  Am.  Ry. 
Rep.  443;  Knight  v.  P.,  S.  &  P.  R.  R. 
Co.,  56  Maine,  234;  Murch  ».  Concord 
R.  R.  Co.,  29  N.  H.  9;  Penn.  R.  R. 
Co.  V.  Henderson,  51  Penn.  St.  815; 
Hulbert  V.  New  York  Cent.  R.  R.  Co., 


40  N.T.  (1  Hand),  145;  Hoffman  v.  N. 
Y.  Cent.  &  H.  R.  R.  R.  Co.,  75  N.  Y. 
605;  S.  C.  13  Hun,  589;  Toledo,  Wa- 
bash &  Western  Ry.  Co.  v.  Grush,  67 
111.  262;  Pittsburgh,  Ft. Wayne  &  Chi. 
Ry.  Co.  V.  Bingham,  29  Ohio  St.  364. 
See  Welfare  v.  London  &  B.  Ry.  Co., 
L.  R.  4  Q.  B.  698. 
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period  as  possible,  and  more  especially  so  if  the  weather  be  in- 
clement, SO  as  to  render  it  uncomfortable  outside  such  waiting- 
room  or  station  house;  and  if,  in  so  attempting  to  enter  the  cars, 
they  use  ordinary  care,  and  violate  no  known  rule  of  the  cern- 
pany,  or  rule  which"  reasonable  persons  will  be  bound  to  presume 
to  exist,  and  in  such  attempt  be  injured,  without  fault  on  their 
part,  and  by  reason  of  the  unsafe  or  dangerous  condition  of  the 
approaches  to  the  cars,  they  may  recover  against  the  company 
for  the  injury/ 

But  the  platform  of  a  railroad  depot  is  not  a  public  highway. 
It  is  for  the  use  of  the  company  itself,  and  those  resorting  there 
as  passengers  or  shippers,  or  on  other  business  with  the  company, 
and  for  the  friends  of  those  leaving  or  arriving  upon  trains,  and 
whose  purpose  there  is  to  receive  or  see  the|r  friends  off.  The 
company  owe  to  all  such  passengers,  shippers  and  persons,  the 
duty  of  seeing  that  such  platform  is  of  suitable  strength  and  coii- 
stmction  for  comfort  and  safety.  But  they  owe  no  such  duty  to 
the  general  public  who  may  resort  there  without  any  business,  or 
from  idle  curiosity,  and  are  not  liable  for  injuries  to  such  persons 
,  arising  from  mere  negligence.  They  may  be  expelled  there- 
from." 

When  the  right  is  reserved  in  the  state  to  amend,  alter  or  re- 
peal the  charter  of  a  railroad  company,  the  state  may  by  law  con- 
stitutionally compel  two  or  more  railroads  to  make  a  common  or 
union  depot,  and  to  extend  thereto  their  several  tracks,  for  the  bet- 
ter convenience  of  the  public;  and  such  law  may  provide  for  the 
location  thereof  to  be  selected  by  commissioners  appointed  by 
the  court.' 

Whether  or  not  it  is  the  duty  of  employes  to  assist  passengers 
to  get  upon  the  cars,  depends  upon  the  circumstances  of  the  case, 
and  should  be  left  to  the  jury;  *  but  if  employes  permit  or  di- 
rect pass.engers  to  enter  the  cars  at  any  other  place  than  the  depot 
platform,  they  must  exercise  the  utmost  care  to  prevent  injury.' 
If  the  passenger  fails  to  comprehend  the  direction,  the  relative 

1  McDonald  v.  The  Chi.  &  N.  W.  R.  v.  Norwich  &  Worcester  B.  R.  Co., 

R.  Co.,  26  Iowa,  124,  139;    Knight  v.  109-  Mass.   103;    Shields  v.   State  of 

P.,  S.  &  P.  R.  R.  Co.,  56  Maine,  234.  Ohio,  95  U.  S.  325. 

=  Gillis  V.  Penn.  R.  R.  Co.,  59  Penn.  *  Allender  v.  Chicago,  Rock  Island 

St.  129;   Morrissey  v.  Eastern  R.  R.  &  Pacific  R.  R.  Co.,  43  la.  276, 14  Am. 

Co.,  126  Mass.  377.  By.  Rep.  443, 

=  Mayor  tiad  Aldermen  of  Worcester  '  Ibid. 
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duties  of  the  emp''oye  and  passenger  thereupon,  are  questions  for 
the  jury  under  all  the  circumstances.' 

The  promiscuous  use  of  the  grounds  of  a  railroad  company, 
both  by  the  emploj'esof  the  company  and  by  the  public  gener- 
ally, for  a  long  time,  for  traveling  across  the"  same,  grows  into  a 
license  for  such  user,  when  unforbidden,,  and  a  person,  though  a 
stranger  to  the  company,  using  the  same  for  such  purpose,  does 
hot  thereby  become  a  trespasser; "  and  it  is  the  duty  of  the  com- 
pany to  observe  ordinary  care  toward  persons  so  using  the  same.' 
If  it  does  not,  and  one  so  crossing  such  grounds  be  thereon  injured 
by  reason  of  the  want  of  ordinary  care  on  the  part  of  the  com- 
pany, and  without  negligence  on  his  part,  the  company  are  liable.* 
But  if  the  plaintiff  himself  be  negligent,  then  he  can  not  re- 
cover. Thus  where,  under  such  circumstances,  the  plaintiff  stops 
and  stands  upon  the  track,  without  due  caution  to  look  out  for 
approaching  trains,  and  is  run  against  and  injured,  he  is  guilty 
of  negligence  in  law,  if  there  be  no  conflict  as  to  the  facts,  and 
can  not  recover,  and  so  the  court  should  decide;  there  is  nothing 
left  for  the  jury  to  determine.'  But  if  there  be  a  conflict  of  evi- 
dence as  to  the  facts,  then  the  question  of  negligence  is  for  the 
jury  to  decide.' 

2.  Must  make  safe  approaches  to  depot  stations  and  plat- 
forms.—A.  railroad  corporation  is  bound  to  make  the  approaches 
to  their  own  depots  and  premises  safe  and  convenient  for  pas- 
sengers, and  the  public  having  business  at  such  premises:  and 
is  bound  to  keep  the  same,  and  their  landing  places,  in  a  reason- 
ably safe  condition  for  the  convenient  use  of  ail  who  use  their  cars 
as  a  means  of  conveyance,  and  others  who  have  a  rightful  occa- 
sion to  resort  there.  This  obligation  arises  from  the  public 
character  of  their  franchise,  and  the  acceptance  of  their  cliarter.' 

'  Ib<d.  Co.,  28  Wis.  487;  Delaney  v.  The  Mil- 

^  Delaney  v.  MSwaukee  &  St.  Paul  waukee  &  St.  Paul  Ey.  Go.,  33  Wis. 

Ry.  Co.,  33  Wis.  67.  67. 

'  Delaney  v.  Milwaukee  &  St.  Paul  °  Langhoff,  Admr.,  v.  Mii.  &  Prairie 

Ry.  Co.,  33Wis.  67.  du  Chien  Ry.  Co.,  19  Wis.  489;  post, 

*  Delaney  c.  Milwaukee  &  St.  Paul  Chap.  52,  Subd'n.  8. 

Ry.  Co.,  33  Wis.  67.  i  Barrett  v.   Black,  56  Maine,  498; 

'Achtenhagenu.  CityofWatertown,  Knight  v.   P.,  S.  &  P.  R.  R.  Co.,  56 

18  Wis.  831;  Rotheo.  Mil.  &  St.  Paul  Maine,  234;  Tobin  v.  The  Portland, 

R.  R.  Co.,  21  Wis.  256;  Langhoff  v.  Saco  &    Portsmouth  R.  R.  Co.,  59 

Mil.  &  Prairie  du  Chien  Ry.  Co.,,  23  Maine,  183;  CampbeRc.  Portland  Sug- 

Wis.  43;  Butler  v.  Mil.  &  St.  Paul  Ry.  ar  Co.,    62  Me.    552;    McDonald  v. 
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A  hackman  resorting  to  snch  premises  for  the  conveyance  of  pas- 
sengers thereto,  and  aiding  them  to  alight  upon  the  platform  of 
the  company,  is,  for  such  purpose,  as  rightfully  there  as  are  the 
passengers  themselves,  and  if,  so  being  there,  he  be  injured  by 
reason  of  a  defect  in  such  platform,  occasioned  or  permitted  by 
the  negligence  of  the  company,  and  he  himself  is  clear  of  neg- 
ligence, or  of  contributing  thereto,  an  action  lies  in  his  behalf 
for  such  injury.' 

Nor  is  it  an  objection  to  such  recovery  that  the  nuisance  being 
in  the  highway,  the  injured  party  has  his  right  of  action  against 
the  public.  He  is  entitled  to  proceed  against  either  the  one  or  the 
other;'  and  if  there  be  a  recovery  against  the  public,  then  there  is 
recourse  over,  in  their  behalf,  against  the'company  creating  or  neg- 
ligently suffering  the  nuisance  or  defect  which  occasions  the 
injury  and  liability.'  The  burden  of  proof  is  upon  the  plaintiff 
to  establish  the  liability  of  the  company  to  maintain  the  a^p- 
proach.* 

Where  the  platform  of  a  railroad  depot  for  the  use  of  passen- 
gers going  onto  and  coming  off  the  trains, was  so  constructed  that 
the  meeting  trains  going  in  different  directions  left  only  about 
two  feet  four  inches  between  the  projecting  coaches,  and  so  as  at 

Chi.  &  N.  W.  R.  R.  Co.,  26  Iowa,  duty  resting  on  passengers  and  the 
124;  Caswell  v.  Boston  &  Worcester  company  at  platforms.  The  one  is  to 
R.  R.  Co.,  98  Mass.  194;  Carleton  v.  provide  safe  approaches,  and  the  other 
Pranconia  Iron  &  Steel  Co.,  99  Mass.  is  to  use  them  with  care:  Penn.  R.  R. 
216;  Chi.  &  Alton  R.  R.  Co.  ■».  Wil-  Co.  v.  Zebe  ^.nd  wife,  37  Penn.  St.  420. 
son,  63  111.  167;  Hulbert  v.  New  York  ^Xobin  v.  Portland,  Saco  &  Ports- 
Cent.  R.  R.  Co.,  40  N.'T.  (1  Hand),  mouth  R.R.Co.,  59  Maine,  183;  Quimby 
146;  Bennett  v.  Louisville  &  Nashville  v  Boston  &  Me.  R.  R.  Co.,  69  Me. 
R.  R.  Co.,  102  TJ.  S.  577;  S.  C.  1  Am.  340.  And  where  a  passenger  is  in- 
&  Eng.  R..  R.  Cas.  71;  Holmes  ».  N.  jured  by  falling  in  a  hole  or  rough 
Eastern  Ry.  Co.,  Law  Rep.  4  Exch.  place  at  a  station  in  the  night  time, 
254;  S.  C.  6  Id.  123;  Wright  v.  Lon-  it  is  a  question  of  fact  for  the  jury  to 
don  &  N.  W.  Ry.  Co.,  Law  Rep.  10  decide  whether  he  was  negligent,  as 
Q.  B.  298;  S.  C.  Law  Rep.  1  Q.  B.  out  of  place,  or  whether  it  was  the  fault 
Div.  252.  of  the  company  in  not  keeping  its 
1  McDonald  v.  Chi.  &  N.  W.  R.  R.  grounds  in  order:  Hulbert  v.  The  New 
Co.,  26  Iowa,  124;  Portland  v.  Rich-  York  Cent.  ,R.  R.  Co.,  40  N.  Y. 
ardson,  54  Maine,  46;  Knight  ».   P.,  (1  Hand),  146. 

S.  &  P.  R.   R.  Co.,   56  Maine,  234;  ^Tobin©.  Portland,  Saco  &  Ports- 
Tobin  V.  The  Portland,  Saco  &Ports-  mouth  R.  R.  Co.,  59  Maine,  183;  Port- 
mouth  R.  R.    Co.,    59   Maine,    183;  land  v.  Richardson,  54  Maine,  46. 
Quimby  v.  Boston  &  Me.  R.  R.  Co.,         *Quimby   v.  B.  &  M.  R.  R.   Co., 
69  Me.  340.    But  there  is  a  reciprocal  supra. 
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beet  to  be  but  about  five  feet  wide  when  unobstructed  by  coaches, 
it  was  held  by  the  Supreme  Court  of  Illinois  to  be  gross  negli- 
gence ^e?"  se — but  little  less  than  a  trap;  and  to  run  a  train  on 
oue  track,  opposite  another  on  the  other  track,  by  the  sides  of 
such  a  structure,  wliilst  persons  are  getting  on  and  off  the  sta- 
tionary train,  was  characterized  by  the  court  as  a  wanton  disre- 
gard of  human  life.'  For  an  injury  received  under  such  circum- 
stances, and  on  such  a  platform,  resulting  in  the  loss  of  a  hand, 
and  great  pain,  and  a  thousand  dollars  expense  in  being  boarded, 
nursed  and  cured,  a  verdict  of  eight  thousand  dollars  was  held 
by  the  same  court  to  be  excessive,  even  taking  into  considera- 
tion the  fact  of  the  case  being  one  justly  calling  for  punitive 
damages;'  and  that  the  injured  person,  being  a  stranger,  and  not 
knowing  that  the  two  trains  would  there  meet,  is  not  charge- 
able with  contributive  negligence  by  going  thereon,  the  place 
being  one  that  is  provided  for  the  traveling  public  by  the  com- 
pany." 

It  is  the  duty  of  railroad  companies,  upon  general  principles, 
to  so  construct  their  works,  embankments  and  approaches,  at 
and  about  bridges,  public  highways  and  other  places  of  public 
resort  approximate  to  or  about  their  several  works,  as  not  to 
lead  persons  resorting  there  into  danger,  and  subject  them  to  in- 
jury. Thus,  when  the  approaches  of  the  company  at  or  along- 
side the  public  highway,  to  its  own  bridge,  were  so  constructed 
as  in  the  dark  to  mislead  persons,  and  cause  them  to  fall  into  the 
river  at  or  near  the  bridge,  for  want  of  a  guard,  or  else  barriers 
there,  to  prevent  such  occurrence,  the  company  were  held  liable 
for  the  injury,  there  being  no  want  of  care  of  the  injured  party.* 
And  it  does  not  matter  that  the  injury  is  received  at  a  point  not 
on  the  companies'  grounds,  if  attributable  to  the  negligent  con- 
struction of  their  works.' 

And  so  if  the  erection  be  made  by  others  with  the  consent  of 

'Chi.  &  Alton  R.  R.  Co.  v.  "Wilson,  Alger  v.  City  of  Lowell,  3  Allen,  402; 

63  Til.  167.  Coggswell  v.  Inhabitants  of  Lexington, 

2  Chicago  &  Alton  R.  R.  Co.  v.  Wil-  4  Cush.  (Mass.),  307;  Baines  v.  Ward, 

son,  63  111.  167.  67  Eng.  Common  L.  (9  Mann.,  Gr.  & 

2  Chi.  &  Alton  R.  R.  Co.  v.  Wilson,  Sc),  892;    Hardcastle  v.  South  Tork- 

63  111-  167.  shire  Ry.  Co.,  4  Hurl.  &  Nor.  67;  Nor- 

^Balt.  &  Ohio  R.  R.  Co.  v.  Boteler,  ris  v.  Litchfield,  35  N.  H.  271;  Davis 

38  Md.  .568,  585.  ».  Hill,  41  N.  H.  329;  cited  by  the 

^Balt.  &  0.  R.  R.  Co.  v.  Boteler,  38  court  in  the  above  named  case. 

c^  568,  585.     See  also,  in  point: 
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the  company,  or  even  without  its  consent,  and  yet  by  it  be  per- 
mitted to  remain,  to  the  endangering  of  persons  lawfully  re- 
sorting to  the  company's  grounds;  as  where  an  express  company, 
for  its  own  convenience,  erected  a  dangerous  stairway  on  the 
grounds  of  the  railway  company,  and  injury  occurred  to  a  per- 
son by  reason  thereof,  the  railroad  company  were  held  liable  for 
the  injury.' 
'  Passengers  are  not  only  bound,  at  their  peril,  to  conform  to  the 
reasonable  arrangements  and  regulations  of  railroad  companies  at 
their  depots  and  platforms,  but  are  bound  to  take  notice  that  the 
platforms  are  for  the  convenience  of  passengers  in  getting  onto 
and  off  the  cars,  and  are  the- proper  places  for  doing  so."  And  if 
there  be  such,  and  passengers,  or  persons  about  to  become  passen- 
gers by  taking  the  cars,  assume  to  get  onto  or  depart  from  the  train 
at  a  different  place,  or  on  the  wrong  side,  where  there  is  no  such 
preparation  for  safety  and  comfort,  and  are  irtjnred,  the  company 
is  not  responsible.  '  Nor  is  the  company  required  to  look  out  for 
passengers  on  the  wrong  side  of  the  cars,  wliere  no  arrangements 
exist  for  their  accommodation.  They  are  there  at  their  peril.' 
3.  Must  stop  th.eir  trains  at  their  platforms,  to  let  oS  passen- 
gers.— And  railroad,  companies,  carrying  passengers,  are  not 
only  bound  to  have  safe  and  convenient  platforms  or  landings,  on- 
to which  safe  and  convenient  egress  from  the  cars  may  be  made 
bv  their  passengers,  but  it  is  their  duty  also  to  stop  their  trains 
in  such  position  that  egress  fherefrom  by  their  passengers  may 
be  made  onto  such  platforms  or  safe  places  of  landing;  and  if, 
in  dereliction  of  this  latter  duty,  they  stop  short  of,  or  run  past 
and  stop  beyond,  such  landing  places,  and  there  coerce  their  pas- 
sengers from  the  cars,  they  will  be  liable  for  injuries  incurred 
thereby,  although  no  physical  force  be  used,  but  only  the  ordi- 
nary controlling  influence  or  order  of  the  conductor,  to  cause 
such  passengers  to  leave  the  train  at  such  out  of  the  way  places.* 

'  Beard  v.  The  Connecticut  &  Pas-  &  IndianapoHs  Cent.  Ry.  Co.  v.  Far- 

sumpsic  Rivers  R.  R.  Co.,  48  Vt.  101.  rell,  31  Ind.  408;  McDonald  v.  Chi.  & 

2 Mich.  Cent.  R.  R.  Co.  v.  Colemaji,  N.  W.  R.  R.  Co.,  26  la.  124;  Delama- 

28  Mich.  (6  Post),  440.  tyr  v.  R.  R.  Co.,  24  Wis.  578;  Hartwig 

3  Mich.  Cent.  R.  R.  Co.  v.  Coleman,  r.  Chi.  &  N.  W.  Ry.  Co.,  49  Wis. 

28  Mich.  (6  Posi;),  440.  358;    S.  C.  1  Ara.  &  Eng.  R.  R.  Cas. 

*  Memphis  &  Charleston  R.  R.  Co.  65.    The  English  rule  is    different: 

V.  Whitfield,  44  Miss.  466;   S.  C.  7  Rose  v.  Northeastern  Ry.  Co.,  Law 

Am.  R.  699;  Penn.  R.  R.  Co.  v.  As-  Rep.,  2  Exch.  Div.,  248,  19  Am.  Ry. 

pell,  23  Penn.  St.  R.  149;  ,Columbus  Rep.  466. 
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4.  The  company  may  regulate  condnct  at  stations,  and  ex- 
clude idlers. — A  railroad  company  is  bound  to  regulate  and  con- 
duct ita  affairs,  at  and  on  its  depot  grounds  and  buildings,  in  ref- 
erence to  the  quiet  and  comfort  of  those  resorting  to  the  same  as 
passengers,  or  on  other  legitimate  business,  and  may  therefore 
exclude,  or  direct  the  exclusion,  therefrom,  all  persons  who  are 
disorderly,  or  who  persist  in  violating  the  reasonable  regulations 
of  the  company,  and  who  interrupt  the  oflBcers  and  servants  of 
the  company  in  the  discharge  of  their  duties;  and  for  such  ex- 
clusion they  may  resort,  if  necessary,  to  force,  if  no  more  force  be 
used  than  is  required  for  that  purpose.'  Such  corporation  has 
a  right,  as  owner  of  the  .houses  and  erections  connected  witli 
their  railroad,  and  of  the  grounds,  depots  and  stations,  to  make 
reasonable  and  suitable  regulations  in  regard  to  passengers  in- 
tending to  pass  upoji  their  cars,  and  in  regard  to  all  other  per- 
sons resorting  to  such  buildings,  depots,  erections  and  grounds. 
Sucli  authority  is  incident  to  their  ownership  of  the  premises, 
and  to  their  employment  as  passenger  carriers.  Such  regu- 
lations will  be  deemed  reasonable,  if  suitable  to  enable  them  to 
perform  the  duties  they  undertake,  and  to  secure  their  own  just 
rights  in  such  employment,  and  as  are  calculated  to  secure  the 
safety  and  comfort  of  passengers." 

Nor  is  it  necessary  that  such  regulations  be  adopted  in  the 
form  of  by-laws.  By-laws  are  regulations  which  corporations 
make  for  the  government  of  themselves — their  own  members  and 
officers, — and  for  the  conducting  of  their  business  affairs.  But 
the  regulations  in  reference  to  depots,  buildings  and  station 
grounds  are  such  as  their  power  to  make  arises  from  ownership, 
from  that  right  to  regulate  which  an  individual  owner  would 
have  if  engaged  in  the  same  employment,  and  which  is  alike 
due  to  the  security  and  comfort  of  passengers,  and  to  the  orderly 
conduct  of  the  place.' 

'  Commonwealth  v.  Power,  7  Met.  Bingham,  29  Ohio  St.  364;  Johnson  v. 
596;  S.  q.  1  Am.  R.  W.  Cases,  389;  Chi.,  R.  I.  &  P.  R.  R.  Co.,  61  la.  25. 
Hall  V.  Power,  12  Met.  482;  Harris  v.  See,  as  to  effect  of  warnings  and  no- 
Stevens  et  al,  31  Vt.  (2  Shaw),  79;  tices,  Dublin,  W.  &  W.  Ry.  Co.  v. 
Landrigan  v.  State,  31  Ark.  50,  18  Slattery,  Law  Rep.,  3  App.  Cas.  11*5. 
Am.  Ry.  Rep.  14.  Any  person  who  is  "Commonwealth  «.  Power,  7  Met. 
not  engaged  upon  business  in  some  596;  Hall  v.  Power,  12  Met.  482;  Lan- 
way  requiring  his  presence  there,  may  drigan  v.  State,  supra. 
be  excluded  from  the  depot:  Pitts-  "Commonwealth  v.  Power,  7  Met. 
bwgh,  Ft.  Wayne  &  Chi.  Ry.Co.  v.  596. 
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In  the  exercise  of  this  authority  and  right,  they  may  exclude 
runners  and  solicitors  of  passengers — as  hackmen  and  hotel  so- 
licitors— from  their  grounds,  stations  and  buildings;  and  if, 
after  being  notified  of  such  inhibition,  they  persist  in  their  in- 
trusion into  or  upon  the  same,  they  may  be  put  therefrom  by 
reasonable  force,  provided  such  persons  be  first  notified  of  their 
exclusion  and  requested  to  leave,  using  no  more  violence  for  the 
purpose  than  is  necessary  to  a  successful  enforcement  of  such 
right  of  exclusion.' 

But  although  the  company,  in  the  exercise  of  this  power,  may 
order  or  remove  disorderly  persons  from  their  depots,  houses 
and  station  grounds,  yet  they  have  no  right  to  order  them  not  to 
come  again  onto  the  premises,  or  to  permanently  exclude  them 
therefrom,  for  the  mere  reason  of  previous  misconduct.  They 
can  only  exercise  their  power  in  this  respect  at  the  time  when 
the  particular  act  or  acts  of  disorder  or  intrusion  may  call  for 
and  justify  the  same,  in  each  particular  instance;  and  the  super- 
intendent, or  person  exercising  the  authority,  who  should  thus 
exceed  the  power  of  the  company  in  wrongfully  expelling  a  per- 
son from  the  premises  of  the  company,  would  in  that  respect 
become  a  trespasser,  with  personal  liability,  and  the  company 
would  not  be  responsible  therefor  unless  they  authorized  or  rati- 
fied the  act.' 

5.  Agreement  to  make  a  depot  or  station  at  a  particular 
place. — A  contract,  for  a  consideration  to  be  paid  to  a  railroad 
company,  for  the  establishment  of  a  depot  or  station  at  a  speci- 
fied place,  is  valid  as  embracing  a  mutual  consideration,'  and 
when  performance  is  complied  with  by  the  company,  it  may  en- 

'  Commonw.ealth  v.  Power,  supra;  See  Wilson  ».  Northampton  &  B.  J. 

Hall  V.  Power,  supra;  Landrigan  v.  Ry.  Co.,  Law  Rep.   9  Gh.  App.   279. 

State,  supra;    Gillia  v.  Penn.  R.  R.  But  contra,  where  another  location  is 

Co.,  59  Penn.  St.  141;    Harris  ».  Ste-  thereby  excluded:    Williamson  «.  Ci, 

vens,  31  Vt.  79.  R.  I.  &  P.  Ry.  Co.,  53  la.  126;  S.  C. 

'  Hall  V.  Power,  12  Met.  482,  1  Am.  22  AVf,.  Law  J.  29.    Such    a   cove- 

R.  W.  Cases,  410.  nant    runs   with 'the   land:    Dorsey 

'  Des  Moines  Valley  R.   R.  Co.  v.  v.  St.  Louis,  Alton  &  Terre  Haute  R. 

Graif  and  others,  27  Iowa,  99;  Ce-  R.  Co.,  58  HI.  65,  10  Am.  Ry.  Rep. 

dar  Rapids  &  St.  Paul  R.  R.  Co.  v.  425;  Aikin  v.  Albany,  V.  &  C.  R.  R. 

Spafford,  41  la.  292;  First  Nat'l  Bank  Co.,  26  Barb.  289;    Georgia  Southern 

V.  Hendrie,  49  la.  402;   Berryman  b.  R.  R.  Co.  v.  Reeves,  64  Ga.  492;  S.  0. 

Gin.  Southern  Ry.  Co.,  14  Bush,  755.  10  Repr.  361. 
31 
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force  payment  of  the  promised  consideration  on  the  part  of  'the 
opposite  party.' 

In  such  case  a  substantial  compliance  on  the  part  of  the  com- 
pany is  all  that  is  required  to  fill  the  contract."  And  so,  where 
the  contract  is  for  the  construction  of  the  road,  and  for  placing 
a  depot  within  a  given  distance  of  a  designated  place,  the  distance 
is  to  be  measured  by  a  direct  line.'  And  although  the  main  line 
and  the  whole  of  the  depot  building  may  not  come  or  be  within 
the  specified  distance,  yet  if  a  side  track  be  so  constructed  and 
operated  as  to  aiford  to  the  place  the  ordinary  railroad  accomnio- 
dations,.the  performance  is  a  substantial  one,  and  the  company 
may  recover  the  stipulated  consideration.*  "When  the  place 
designated  is  a  corporate  town,  the  measurement  is  to  be  from 
the  then  corporate  limits.' 

So  an  agreement  to  make  a  particular  point  upon  the  road 
a  station,  is  sufficiently  complied  with  by  establishing  the  depot 
within  a  fourth  of  a  mile  from  the  Tillage  plat,  indicated  in  the 
agreement.'  It  does  not  necessarily  follow  that  the  depot  and 
station  grounds  shall  be  inside  the  limits  of  the  place.  It  is 
sufficient  if  they  be  in  sufficient  proximity  thereto  to  accommo- 
date the  business  of  the  place  and  vicinity  with  a  reasonable  de- 
gree of  convenience.'  If  thus  brought  within  convenient  distance 
of  the  business,  the  company  would  seem  to  have  the  right  to 
exercise  their  judgment  as  to  the  proper  point  at  which  the  loca- 
tion shall  be  made,  in  the  same  manner  as  if  the  same  village 
had  been  selected  as  a  station,  independent  of  such  agreement. 

'  Des  Moines  Valley  R.  R.  Co.  v.  382.    But  where  the  limits  of  the  town 

"Graff,   27  Iowa,  99;    Cedar  Falls  &  are  extended  after  the  giving  of  the 

Minn.  R.  R.  Co.  v.  Rich,  33  Iowa,  113.  note  containing  such  condition,  the 

^  Cedar  Falls  &  Minn.  R.  R.  Co.  v.  condition  is  not  fulfilled  by  building 

Rich,  33  Iowa,  113;    Pittsburg,  Fort  the  depot  within  the  specified  distance 

Wayne  &  Chicago  Ry.  Co.  v.  Rose,  24  of  the  new  limits :    Davenport  &  St. 

Ohio  St.  219,  7  Am.  Ry.  Rep.  1.  Paul  Ry.  Co.  ■».  Rogers,  39  la.  298,  20 

*  Cedar  Falls  &  Minn.  R.  R.  Co.  v.  Am.  Ry.  Rep.  85.  Voluntary  pay- 
Rich,  33  Iowa,  113;  Courtwright  ».  ments  made  on  such  a  note,  however, 
Strickler,  37  Iowa,  382.  See  Stockton  can  not  be  recovered,  in  the  absence 
&  V.  R.  R.  Co.  ».  City  of  Stockton,  51  of  any  promise,  fraud  or  mistake: 
Cal.  328;  Virginia  &  Truckee  B.  R.  Ibid. 
Co.  ®.  Lyon  Co.,  6  Nev.  71.  « Jenkins  v.  The  Burlington  &  M. 

^Oedar  Falls  &  Minn.  R.  R.  Co.  v.  River  R.  R.  Co.,  29  Iowa,  255. 

■Rich,  33  Iowa,  113.  '  Jenkins  v.  B.  &  M.  R.  R.  R.  Co., 

'  Courtwright ».  Strickler,  37  low^,  Bujpra. 
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Tliere  are  otlier  matters  to  be  considered  in  such  cases  besides 
benefits  to  town  property, — such  as  the  topography  of  the  ground, 
and  like  circumstances.  , 

A  promise  to  pay  a  sum  of  money  for  services  to  be  rendered 
in  procuring  the  location  of  a  depot  of  a  railroad  at  a  particular 
place,  is,  if  the  services  are  rendered,  a  binding  promise,  and  for 
a  valuable  consideration,  if  it  in  no  manner  appear  that  any  im- 
proper influence  was  to  be  or  was  used,  or  reward  given  or 
promised,  or  to  be  given  or  promised,  to  directors  or  others  con- 
cerned in  locating,  or  whose  influence  might  tend  to  control  the 
selection  of  a  location,  or  that  such  persons  so  influencing  or 
selecting  the  location  obtained  any  benefit,  or  would  receive  any 
advantage,  by  the  location  at  the  place  contemplated  by  such 
promise.'  But  as  the  chartered  privileges  of  railroad  companies, 
although  they  be  private  corporations  laboring  for  a  just  remun- 
eration, are  granted  to  subserve  great  public  interests,  it  is  there- 
fore the  duty  of  the  directors  and  members  of  the  company,  its 
agents  and  officers,  to  exercise  theii  best  and  unbiased  judgment 
upon  the  question  of  fitness  in  locating  depots,  without  being 
influenced  by  distinct  and  extraneous  interests,  not  having  in 
view  the  interests  of  the  company  and  accommodation  of  the 
public;  and  they  will  not  be  permitted  to  reap  or  retain  private 
gain  or  benefit  to  themselves,  at  the  expense  of  the  company  or 
convenience  of  the  public'  They  can  not  act  for  the  company 
'and  for  themselves  as  individuals  in  such  cases  with  legal  fair- 
ness. Nor  can  the  company  take  land  under  such  circumstances, 
not  designed  for  its  own  necessary  uses,  but  for  purposes  of 
speculation.' 

Where  the  owner  of  land  releases  a  right  of  way  to  the  rail- 
road, and  sells  it  a  lot  on  which  to  erect  a  depot,  hemay,  in  an 

'  Workman  v.  Campbell,  46  Mo.  305.  v.  Ryan,  11  Kans.  602.   Contra,  Berry- 

'  Pacific  R.  R.  Co.  ».  Seely,  45  Mo.  man  v.   Cin.    Southern   Ry.  Co.,  14 

212;    Workman  v.  Campbell,  46  Mo.  Bush",  755;  Cedar  Rapids  &  St.  Paul 

305;    Fuller  v.  Dame,  18  Pick.   472;  R.  R.  Co.  v.  Spafford,  41  la.  292;  First 

Bestor  v.  Wathen,  60  111.  138;    linder  Natl.  Bank  v.  Hendrie,  49  la.  402. 

V.  Carpenter,   62  III.   809;   Marsh  v.  See    also,   Williamson    v.   C,  R,   I. 

Fairbur}',  Pontiac  &  N.  W.  Ry.  Co.,  &  P.  R.  R.   Co.,  53  la.  126;   S.  C. 

64  111.  414;   St.  Louis,  Jacksonville  &  22  Alb.  Law    Jour.  29;   Wilson   v. 

Chi.  R.  R.  Co.  I).  Mathers,  71  111.  592;  Northampton  &  B.  J.  Ry.  Co.,  L.  R. 

HoUaday  v.  Patterson,  5  Greg.  177;  9  Ch.  App.  279. 

St.  Joseph  &  Denver  City  R.  R.  Co.         « Pacific  Ry.  Co.  v.  Seely,  45  Mo.  212. 
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action -for  not  erecting  the  depot,  show  by  parol  evidence  that  its 
erection  was  the  consideration  for  the  release."  Such  an  agree- 
ment is  executory,  ^id  does  not  conflict  with  the  release.' 
In  an  action  upon  it,  the  measure  of  damages  is  the  additional 
value  that  would  have  accrued  to  plaintiflf's  land  had  the  depot 
been  erected,  but  not  prospective  profits  of  business.' 

A  note  payable  to  a  railroad  corporation  upon  a  condition  pre- 
cedent to  be  by  it  performed,  can  only  be  enforced  after  per- 
formance of  the  stipulated  condition.  Therefore,  where  the 
company,  after  receiving  such  note,  permanently  disqualifies  or 
disables  itself  to  perform  the  condition,  the  same  is  thereby 
broken,  and  collection  of  the  note  can  not  be  enforced.*  Thus, 
where  the  condition  was  to  locate  a  depot  at  a  particular  spot, 
and  before  doing  so,  or  the  road  ever  reaches  that  place,  the  route 
and  terminus  of  the  road  is  changed  to  a  dififerent  one,  stopping 
short  thereof,  and  another  corporation  is  placed  upon  the  residue 
of  the  line,  it  is  held  that  the  first  named  company,  by  the  change 
in  its  charter,  became  a  different  one  from  that  with  whom  the 
contract  was  made,  and  was  unable  to  perform  the  contract  on  its 
part;  and  therefore,  could  not  recover  on  the  note.' 

The  right  to  depot  property  can  not  be  vested  by  dedication 

'  Watterson  v.  Allegheny  Valley  R.  damages  in  a  direct  action  for  the 
E.  Co.,  74  Pena.  St.  208,  8  Am.  Ey.  breach  of  the  contract,  and  is  not 
Rep.  80.  obliged  to  have  his  damages  assessed 
''Ibid.  for  the  right  of  way:  Kansas  Pacific' 
^Ibxd.  In  Hubbard  B.Kansas  City,  Ry.  Co.  ■«.  Hopkins,  18  Kans.  494,  15 
St.  Joseph  &  Council  Bluffs  E.  E.  Co.,  Am.  Ry.  Rep.  287.  Trespass  or  eject- 
63  Mo.  68,  20  Am.  Ey.  Eep.  446,  the  ment  can  not  be  maintained  for  failure 
measure  of  damages  is  held  to  be  the  to  comply  with  the  condition :  Hub- 
value  of  the  land  and  all  subsequent  bard  ».  K.  C,  St.  J.  &  C.  B.E.  E.  Co., 
injuries  occasioned  by  the  construe-  supra.  A  specific  performance  might 
tion  of  the  road,  as  though  no  grant  of  be  enforced,  however:  Ibid. 
the  right  of  way  had  been  made;  and  ^Carlisle  v.  Terre  Haute  &  Rich- 
the  railroad  company  would  not  be  mon  1  R.  R.  Co.,  6  Ind.  (Porter),  316. 
entitled  to  such  considerations  a.s  are  Vvlunta.y  payments  made  on  tuch  a 
appropriate  in  condemnation  proceed-  no'.ecin  not  be  recovered,  where  no 
ings.  And  see  Griswold  o.  St.  Louis,  pr  mise,  fraud  or  mistake  can  be 
etc.  R.  R.  Co.,  8  Mo.  App.  582;  S.  C.  shown :  Davenport  &  St.  Paul  K.  R. 
1  Am.  &  Eng.  R.  R.  Cas.  626.  But  Co.  ».  Rogers,  39  la.  298,  9  Am.  Ry. 
where  the  use  is  temporary,  and  pos-  Rep.  92. 

session   is  relinquished    before   suit  '  Carlisle  v.  T.  H.  &  R.  R.  R.  Co., 

brought,  it  is  otherwise.  And  the  land  supra. 
owner  in  such  case  may  recover  his 
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in  a  railroad  corporation,  it  being  a  private  corporation.  What- 
ever in  law  amounts  to  an  act  ®f  dedication,  will,  wlien  exercised 
in  favor  of  the  public,  confer  a  right  on  the  public,  but  not  on 
private  persons  or  corporations.'  Nor  will  the  recording,  by  a 
husband  and  wife,  of  a  plat  of  an  addition  to  a  town  or  city,  the 
title  to  which  is  in  the  wife,  with  a  lot  of  ground  designated  as  the 
depot  of  a  railroad  company,  whose  road  extends  over  the  same 
ground,  operate  to  invest  the  title  of  the  lot  in  the  company, 
either  as  a  conveyance  or  by  dedication.  A  feme  covert  in  Ohio 
can  only  divest  herself  of  title  to  realty  by  an  act  of  conveyance 
made  in  conformity  to  the  statute.' 

Where,  in  an  action  for  damages  for  failure  to  perform  a  con- 
tract of  this  nature,  two  companies  are  impleaded  together,  and 
a  demurrer  to  the  evidence  is  sustained  as  to  one,  and  thereafter 
the  cause  is  prosecuted  against  the  other  only,  this  is  an  election 
which  implies  an  abandonment  of  the  action  as  to  the  former 
company.'  The  promise  of  one  road,  made  to  the  other  upon  a 
valid  consideration,  to  make  such  erections,  and  adopted  by  the 
land  owner,  is  deemed  as  made  to  him,  and  he  can  maintain  an 
action  thereon.* 

And  where  the  railroad  company,  after  a  subscription*  had 
been  started  to  procure  the  location  of  a  depot,  required  certain 
of  the  subscribers  to  become  personally  liable  for  the  donation 
in  lieu  of  such  subscription,  it  was  held  that  those  becoming 
personally  liable  were  the  contracting  parties  with  the  plaintiff, 
and  that  they  alone  were  liable  for  a  breach  of  the  contract.' 

'  Todd  V.  The  Pittsburg,  Fort  Wayne  v.  Morgan,  61  111.  92;  Illmo's  Ins.  Co. 

&  Chicago  R.  R.  Co.,  19  Ohio  St.  514.  v,  Littlefield,  67  111.  368;  111.  Cent.  R. 

In  many  of  the  states,  however,  rail-  R.  Co.  v.  Ind.  &  111.  Cent.  Ry.  Co  , 

ro  id  companies  and  other  pi  ivate  per-  85  111.   211;    Comm.   o.  Newbury,  2 

sons  are  pernlitted  by  statute  to  be-  Pick.    51 ;    Carpenter   v.   Gwynn,   35 

come  the  donees,  when  the  dedication  Barb.  395;    State  v.  Strong,  25  Me. 

is  by  plat.     See  as  to  Illinois,  Rev.  297. 

.  Stat.  1874,  Chap.  109,  Sec.  3;  Morgan  ^  Xodd  v.  The  Pittsburg,  Fort  Wavne 

V.  Railroad  Co.,  96  U.  S.  716.    But  a  &  Chicago  R.  R.  Co.,  19  Ohio  St.  514. 

common  law  or  parol  dedication,  that  See  McWilliams  v.  Morgan,  61  111.  92. 

is,  one  otherwise  than  by  plat  or  in-  'Kansas  PaciflcRy.  Co.  v.  Hopkins, 

strument  under   seal,    can   only   be  18  Kans.  494,  15  Am.  Ry.  Rep.  287. 

made  to   the   public:     Goddard    on  'Ibid. 

Easeme  its,  263;    Washburn  on  Ease-  'Lamoille     Valley   R.    R.    Co.    v. 

ments,  2d  Edn.  129,  175;    Roberts  v.  Marsh,  49  Vt.  37,  17  Am.  Ry.  Rep. 

Karr,  1  Campb.  262;  Proctor  v.  Town  136. 
of  Lewiston,  25  lU.  153;  McWilliams 
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6.  Depots  and  stations  not  by  law  required  to  be  fenced. — 
In  Iowa,  and  others  of  the  states,  it  is  holden  that  the  statute  ren- 
dering railroad  companies  liable  to  pay  for  live  stock  killed  npdn 
their  roads  by  their  trains  at  places  where  their  roads  are  not 
fenced,  and  at  which  they  have  a  right  to  fence,  is  not  applicable 
to  depot  and  station  grounds,  or  elsewhere,  at  places  whereat 
the  public  liave  a  right  to  resort;  and  that  at  such  places  as  are 
not  required  to  be  fenced,  ordinary  care  to  avoid  injury  is  all 
that  is  required  of  the  company.*  And  it  is  not  the  duty  of  the 
company  to  stop  its  trains  and  drive  the  cattle  off  the  track,  or 
slacken  their  speed.' 

7.  Mere  coal,  wood  and  water  stations,  and  stopping  places, 
are  not  depots. — Coal  stations,  whereat  cars  are  in  the  habit  of 
stopping  to  receive  coal,  or  to  leave  cars  to  be  freighted  with  coal 
for  carriage,  and  to  receive  and  take  away  for  transportation  cars 
loaded  with  coal,  from  time  to  time,  are  not  depots  within  the 
ordinary  understanding  and  acceptation  of  the  term  depot.'  And 
therefore  a  contract,  though  for  a  valid  consideration,  and  bind- 
ing on  the  parties,  that  a  railroad  company  shall  not  establish  a 
depot  between  certain  places  on  its  road,  is  not  violated  by  the 
estabKshing  or  using  of  such  coaling  stations  within  the  inhibited 
distance  on  the  line  of  its  road.'  Dejiots,  in  the  more  proper 
sense,  are  such  places  only  as  are  prepared  and  used  by  the  com- 
pany as  places  for  the  sale  of  tickets,  the  embarkation  and  arrival 
of  passengers,  and  for  the  reception  and  discharge  of  freights  and 
property,  carried  or  to  be  carried,  and  to  which  the  public  hav- 
ing business  of  this  description  with  the  company,  have  an  im- 
plied right  to  resort,  subject  to  the  reasonable  rules  and  regula- 
tions of  the  company — and  do  not  include  such  stations  as  are 

'Davis  V.  B.  &  M.  R.  R.  R.  Co.,  26  dianapolis  &  Cin.  R.  R.  Co.  v.  Kinney, 

Iowa,  549;  Rogers  v.  Chi.  &  N.  W.  8Ind.402;  Samet).  Oestel,  20  Ind.231; 

R.  R.  Co.,  26  Iowa,   558;  Durand  v.  Jeifersonville,  Madison  &  Indianapolis 

CM.  &  N.W.  R.  R.  Co..  26  Iowa,  559;  R.  R.  Co.  v.  Beatty,  36  Ind.  15,  5  Am. 

Packard  v.  lU.Cent.  R.R.  Co.,  30  Iowa,  Ry.  Rep.  543. 

474;  Smith  v.  Chicago,  Rock  Island  &  ^  g^ith  v.  C,  R.  I.  &  P.  B.  R.  Co., 

Pac.flcR.  R.Co.,  34  la.  506,  5  Am.  Ry.  supra. 

Rep.  535;  Flattes  v.  Chi.,  Rock  Isd.  &  ^ Mahaska  County  R.  R.  Co.  v.  Des 

Pacific   R.    R.Co.,    35   Iowa,    191;  Moines  Valley  R.  R.  Co.,  28  Iowa,  437. 

Cleaveland  ».  Chi.  &  N  W.  R.  R    Co.,  •*  Mahaska  County  R.  R.  Co.  v.  Des 

35  Iowa,  220;  Lafayette  Mndianapo-  Moines  Valley  R.  R.  Co.,  28  Iowa,  437. 
Us  R.  R.  Co.  V.  Shriner,  6  Ind.  141;  In- 
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used  by  the  company  for  its  own  private  purposes,  as  for  repairs, 
or  for  coaling,  wooding  or  taking  supplies  of  water.' 

8.  To  incur  liability  for  stock  killed  in  a  depot,  there  must 
be  negligence. — The  law  of  liability  on  the  part  of  a  railroad 
company  for  stock  killed  in  its  depot  is  as  at  common  law.  To 
render  the  company  liable,  there  must  be  evidence  of  negligence 
on  its  part,"  or  else  of  wantonness,  which  is  still  more  reprehen- 
sible. If  a  verdict  go  against  the  company  without  such  evi- 
dence, a  new  trial  will  be  granted.'  Fast  running  at  a  depot 
will  NOT  amount  to  such  negligence  as  to  render  the  company  li- 
able for  live  stock  killed  thereat,  when  such  running  is  in  accord- 
ance with  the  necessary  order  of  business  in  reference  to  the 
security  of  trains  and  passengers.* 

Nor  will  fast  running  in  itself,  or  failure  to  give  signals  by 
whistling  or  bell-ringing,  at  such  places,  under  ordinary  circum- 
stances, be  attributed  to  the  company  as  negligence  in  reference 
to  the  killing  of  live  stock,  unless  the  killing  be  the  result  there- 
of, and  there  be  no  occasion  therefor.'  And  in  either  case,  and 
under  all  circumstances,  at  such  depots,  the  same  rules  of  con- 
tributive  and  of  comparative  negligence  apply  as  in  other  cases." 
The  omission  or  commission  of  an  act  by  the  company  will  not 
be  attributed  to  it  as  the  want  of  ordinary  care,  if  a  contrary 
conduct  would  not  have  produced  a  different  result.' 

'Maghee  v.  The  Camden  &  Amboy  'Mattes  v.  Chi.,  Rocklsld.  &  Pacific 

R.  E.  Co.,  45  N  Y.  514;  State  v.  New  R.  R.  Co.,  35  Iowa,  191;  Plaster  ,;. 

Haven  &  Northampton  Co.,  41  Conn.  111.  Cent.  R.  R.  Co.,  35  la.  449;  Jack- 

134,  6  Am.  Ry.  Rep.  84.    This  latter  son  v.  Chi.  &  N.  W.  Ry.  Co.,   36  la. 

case  arose  under  a  statute  forbidding  451;  Michigan  Southern  &  N.  Ind.  R. 

the  abandonment  of  a  "  station."  R.  Co.  «.  Fisher,  27  Ind.  96. 

'Flattes®.  Chi.,  Rocklsld.  &  Pacific  'But    the    merely  permitting   the 

R.  R.  Co.,  35  Iowa,  191;    Plaster  v.  stock  to  run  at  large  will  not  amount" 

111.  Cent.  R.   R.   Co.,  35  Iowa,  449;  to  such  negligence  on  the  part  of  the 

Cleaveland  v.  The  Chi.  &  N.W.  R.  R.  owner:    Searles  v.  Milwaukee  &  St. 

Co.,  35  Iowa,  220.  PaulRy.  Co.,  35  Iowa,  490.    But  see 

'  Plattes  V.  Chi.,  Rock  lid.  &  Pacific  Smith  v.  Chicago,  Rock  Island  &  Pa- 

R.  R.  Co.,  35  Iowa,  191;  Plaster  w.  111.  cific  R.  R.  Co.,  34  la.  506,  5  Am.  Ry. 

Cent.  R.  R.  Co.,  35  Iowa,  449.  Rep.  535. 

♦Smith  V.  Chi.,  Rock  Island  &  Pac.  'Cleaveland  v.  Chi.  &  N.  W.  R.  R. 

R.  R.  Co.,  34  la.  506;  S.  C.  5  Am.  Ry.  Co.,  35  la.  220;  Flattes  v.  Chi.,  Rock 

Rep.  535;    Plattes  v.  Chi.,  Rock  Isld.  Isld.  &  Pacific  R.  R.  Co.,  35  Iowa,  191; 

&  Pacific  R.  R.  Co.,  35  Iowa,    191;  Pittsburgh,  Ft.  Wayne  &  Chi.  R.  R. 

Plaster  v.  111.  Cent.  R.  R.  Co.,  35  Co.  ».  Earns,  13  Ind.  87;  Galena  &  Chi. 

Iowa,  449;   Cleaveland  v.  Chi.  &  N.  Union  R.R.  Co.  ■».  Loomis,  13  m.548; 

W.  R.  R.  Co.,  35  Iowa,  220.  111.  Cent.  R.  R.  Co.  v.  Phelps,  29  111. 
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9.  Persons  without  tickets  not  passengeis,  thongb  approach- 
ing to  take  the  cars. — The  mere  intention  or  efiFort  of  a  person, 
having  no  ticket,  to  take  passage  on  the  cars  of  a  train,  does  not 
constitute  such  person  a  passenger,  although  he  be  present  on 
the  depot  grounds,  and  be  in  the  act  of  approaching  the  train, 
with  intent  to  enter  thereon  and  become  a  passenger.'  And 
if  one  be  injured  by  a  train  Whilst  thus  attempting  to  board 
the  cars,  with  intent  to  become  a  passenger  thereon,  the  liabil- 
ity of  the  company  will  be  measured  by  the  same  principles  of 
law  as  if  such  person  was  merely  a  traveler  crossing  the  track 
where  he  had  a  right  to  cross.  It  will  become  a  question  of 
negligence  on  the  part  of  the  company,  and  of  ordinary  care  on 
his  part."  And  though  the  injury  occur  upon  a  side  track,  to 
which  the  switch  was  accidently  or  negligently  left  open,  so  that 
a  train  was  run  thereon,  and  struck  the  person  injured  when  in 
the  act  of  crossing,  yet  no  negligence  in  respect  thereto  is  attrib- 
utable to  the  company,  if  their  manner  of  running  thereon  at 
that  time  was  only  such  as  ordinarily  observed  thereon,  and  was 
not  in  itself  an  act  of  negligence.  In  such  case  the  company  are 
only,  by  their  train,  where  they  had  a  right  to  be,  and  whether 
there  intentionally  or  unintentionally  is  not  material.  They  are 
not  liable,  except  for  acts  of  negligence,  while  there.' 

447;  Ohio  &  Miss.  Ry.  Co.  «.  Eaves,  rule  of  extraordinary  diligence  applies 

42  111.  288;  Howenstein  v.  Pac.  R.  R.  to  the  receiving,  keeping,     carrying 

Co.,  55  Mo.  33;  Owens  v.  Hannibal  &  and  discharging  of  passengers,  but 

St.  Jos.  R.  R.  Co.,  58  Mo.  386.  not  to  precautions  adopted  to  prevent 

'  Indiana  Cent.  Ry.  Co.  v.  Hud-  them  from  being  left,  if  they  are  un- 
elson,  13  Ind.  325.  But  otherwise  necessarily  late,  after  an  opportunity 
if  he  have  a  ticket;  Certral  R.  R.  &  has  been  afforded  them  to  take  their 
Banking  Co.  v.  Perry,  58  Ga.  461,  16  seats:  Ibid.  As  to  signals  for  start- 
Am.  Ry.  Rep.  122.  ing,  ordinary  diligence  is  required  on 

2  Indiana    Cent.  Ry.  Co.   v.  Hud-  both  sides,  and  it  is  for  the  jury  to  say 

elson,  13  Ind.  325.    But  if  he  have  whether  the  signals  are  properly  given: 

a  ticket,  the  company  is  bound  to  ex-  Ibid.    Also,  whether  pursuit  with  the 

traordinary  diligence  in  duties  dii-eclly  intention  of  boarding  a  moving  train 

involving  his  safety,  and  to  ordinary  is  negligence,  is  for  the  jury  to  say. 
diligence  in  those  touching  his  con-  '"      =  Indiana  Cent.    Ry.    Co.  v.  Hud- 

venience  or  accommodation:  Cent.  R.  elson,  13  Ind.  325. 
R.  &  B.  Co.  ».  Perry,  supra.    The 
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1.  Erection  of  switches. — The  power  of  a  railroad  company 
to  occupy  a  public  highway  or  street  with  its  road,  carries  with 
it  authority  to  erect  and  maintain  switches  and  side-tracks  in 
such  street.  This  latter  power  is,  in  such  cases,  incident  to,  and 
is  to  be  inferred  from,  the  nature  of  the  former,  as  also  to  the 
necessities  and  proper  use  of  the  road.' 

The  proceeding  in  the  leading  case  here  cited  was  an  action  on 
the  case  against  the  railroad  company,  for  damages  occasioned  by 
erecting  tracks,  side-tracks  and  switches  in  the  street,  opposite  and 
in  front  of  plaintiff's  residence,  whereby  the  street  and  sidewalk 
were  constantly  encroached  upon  and  blockaded  with  cars,  pro- 
ducing great  noise,  and  throwing  off  great  volumes  of  smoke,  and 
whereby  noxious  and  offensive  smells  from  cattle,  and  large  vol- 
umes of  smoke,  penetrated  the  house,  and  annoyed  plaintiff  and 
his  family,  etc.     The  court  held,  that  it  having  been  shown  that 

'Phila.,   Wilmington   &  Baltimore  a  switch  is  built  by  a  railroad  company 

R.  R.  Co.  V.  Williams  and  wife,  4  P.  for  the  joint  use  of  itself  and  another, 

F.  Smith  (54  Penn.  St. ),  103;  Cleveland  under  an  agreement  expressly  except- 

&  Pittsburg  R.  R.  Co.  v.  Speer,   56  ing  a  certain  portion  from  such  other's 

Penn.  St.  325,  335;  Black  and  another  use,  a  mere  user  of  such  excepted  por- 

I).  Phila.  &  Reading  R.  R.  Co.,  58  Penn.  tion  will  not  confer  a  right  to  it,  nor  is 

St.  249.    In  the  case  here  last  cited  the  it  such  a  "  public  highway  "  as  the 

court  say:  "  The  word  'railroad'  exvi  main  line  of  the  road  is  declared  to  be 

fej-mmj  includes  sidings."  If  no  public  by  the  charter.    And  the  fact  that  it 

or  private  interest  is  afl'ected,  a  railway  is  constructed  without  legislative  au- 

oompany  may  lay  side-tracks  over  any  thority  does  not   concern  the    other 

lands  that  it  may  own,  or  over  the  party:  Coet).  New  Jersey  Midland  Ry. 

lands  of  individuals,  vidth  their  con-  Co.,  28  N.  J.  Ch.  100,  14  Am.  Ry. 

sent:  Bangor,  Oldtown  &  Milford  R.  Rep.  17. 
R.  Co.  V.  Smith,  47  Maine,  34.  Where 
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the  railroad  copipany  had  legislative  authority  from  the  state  to 
occupy  the  street  with  its  road,  that  it  followed  as  an  incident 
thereto  that  side-tracks  and  switches  might  also  be  erected 
'  therein,  and  operated  and  used  by  the  cotripany  in  the  ordinary 
manner;'  that  the  locality  or  spot  where  the  openings  in  the 
main  track  should  be  placed,  was  within  the  absolute  discretion 
of  the  company,  and  could  not  be  re-adjudged  by,  or  at  the  suit 
of,  a  private  person  resident  along  the  line;  ■'  and  that  the  exer- 
cise of  a  franchise  is  a  use  of  a  part  of  the  public  rights  of  the 
state,  and  can  only  be  called  in  question  at  the  instance  of  the 
public' 

In  Philadelphia,  "Wilmington  &  Baltimore  Railroad  Com- 
pany V.  Williams,  above  cited,  the  authority  to  the  company 
was,  "as  soon  as  they  conveniently  can,  to  locate  and  construct  a 
railroad  of  one  or  more  tracks,"  and  "  to  make,  construct  and  erect 
such  warehouses,  toll-houses,  carriages,  cars,  and  all  the  works 
and  appendages  necessary  for  the  convenience  of  the  said  company 
for  the  use  of  said  railroad."  The  court  held  that  this  grant  of 
power  unquestionably  carried  with  it  the  right  to  construct  turn- 
outs, sidings,  stations  and  engine  houses,  and  all  works  and 
appendages  usual  in  the  convenient  operation  of  a  railroad,  and 
therefore  gave  power  to  construct  switches  as  a  part  of  such 
necessity,  and  especially  as  necessary  to  the  use  of  the  turn-outs 
expressly  allowed  to  be  made/ 

2.  Switching  at  the  intersection  of  connecting  lines. — A 
railroad  company  is  liable  for  injuries  caased  to  a  passenger  by 
the  mismanagement  of  a  switch  over  which  they  transport  their 
trains,  as  a  part  of  their  road,  though  made  by  another  company 

'Cleveland  &  Pittsburg  R.  R.  Co.  v.  cars  regularly  to  any  warehouse  built 

Speer,  56  Penn.  St.  32-5,  335.  on  such  track,  a  recovery  was  had  for  a 

"  Cleveland  &  Pittsburg  R.  R.  Co.  ».  refusal  to  receive  a  car-load  of  freigrht. 
Speer,  56  Penn.  St.  825,  335.  See  Held,  not  a  bar  to  an  action  for  dam- 
Coinm.  v.  Haverhill,  7  Allen,  523;  ages  for  a  subsequent  total  abandon- 
Stark  V.  Sioux  City  &  Pao.  R.  R.  ment  of  the  side  track,  unless  the 
Co.,  43  la.  501.  refusal  was  a  final  abandonment,  and 

'Cleveland  &  Pittsburg  R.  R  Co.  v.  that  fact  was  known  to  the  plaintiff. 

Speer,  56  Penn.  St.  325,  335.  On  such  an  issue,  the  identity  of  the 

*  Philadelphia,  Wilmington  &  Bait.  causes  of  action  is  a  question  of  fd.ct 

R.  R.  Co.  ■».  Williams,  54 Penn. St.  103,  for  the  jury:    Amsden  v.  Dubuque  & 

107.  11  ader  a  contract  requiring  a  rail-  Sioux  City  R.  R.  Co.,  32  la.  282,  10 

road  to  build  a  side  track,  and  to  run  its  Am.  Ry.  Rep.  9. 
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connecting  thereat,  and  tended  by  the  servant  of  such  other  com- 
pany.' Where  such  switch  was  uspd  to  pass  the  trains  of  tlie 
connecting  line  onto  and  from  the  line  of  the  main  trunk  road, 
whence  they  were  hauled  to  a  distant  point  and  back  by  the  trains 
of  said  main  trunk  company,  and  switched  off  again  onto  the 
connecting  line,  it  was  holden  that  the  switch  was  a  part  of  the 
main  line,  and  was  under  the  control  of  its  company,  whose  duty 
it  was  to  see  that  the  switch  was  rightly  constructed  and  tended 
before  passing  their  trains  over  the  same,  notwithstanding  it 
was  tended  by  the  servant  of  the  connecting  line." 

3.  Running  switches. — A  running  switch,  sometimes  called 
a  flying  switch,  separates  a  train  into  two  different  parts,  and 
places  the  separate  parts  on  different  tracks,  while  each  is  all  the 
time  in  motion.  It  is  made  by  cutting  the  train  into  two  parts 
as  it  approaches  the  switch,  and  then,  by  a  sudden  and  skillful 
movement  of  the  switch,  one  of  the  separated  parts  is  made  to 
pass  on  up  one  track,  and  the  other  separated  part  is  made  to 
pass  on  upon  the  other  track.'  It  is  at  all  times  and  in  all  places 
an  operation  attended  with  more  or  less  danger. 

It  is  negligence  in  itself,  and  greatly  so,  to  make  a  running 
or  flying  switch  in  a  populous  public  street  in  the  nighttime, 
and  if  injury  ensue  therefrom  the  railroad  company  will  be  held 
liable  without  more,  as  guilty  of  culpable  negligence,  if  there  be 
nothing  in  the  cond  act  of  the  injured  party  to  prevent  his  re- 
covery.* 

The  making  of  a  running  switch  in  the  crossing  of  a  street  of 
a  populous  town  or  village,  where  there  is  constant  travel,  and 
more  especially  where  there  are  obstacles  cutting  off  the  view 
of  approaching  trains,  is  holden  to  be  an  act  of  gross  negligence, 
for  which  a  railroad  company  will  be  held  responsible,  if 
those  receiving  injury  thereby  are  themselves  observing  due  care 
at  the  time,  and  in  no  manner,  by  their  own  act  or  omission,  con- 
tribute to  the  injury."     And  it  is  gross  negligence  for  a  brake- 

'McElroy  P.Nashua  &  Lowell  R.  '  Illinois  Cent.  R.  R.  Co.  ©.Baches, 

R.  Co.,  4  Cush.  400;  S.  C.  1  Am.  R.  55  111.  379. 

W.  Gas.  bn.  See  Ills.  Cent.  R.  R.  Co.  *Chi.  &  Alton  R.  R.  Co.  v.  Garvy, 

V.  Barron,  5  Wall.  90;   S.  C.  1   Bisa.  Admr.,  58  111.  83. 

453.  'Brown  v.  N.  T.  Cent.  R.  R.  Co., 

^McElroy  V.  The  Nashua  &  Lowell  32  N.  Y.  597;  111.  Cent.  R.  R.  Co.  v. 

R.  R.  Co.,  4  Cush'.  400.  Baches,  Admr.,  55  111.  379;  Chicago 
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man  to  be  absent  from  his  post  on  the  car  at  the  time  of  making 
such  a  switch,  or,  if  present,  tlie  negligence  is  equally  great  if 
he  fails  to  obey  the  proper  signals  given  for  the  government  of 
his  conduct.' 

Where,  owing  to  the  carelessness  of  a  switch  tender  of  a  con- 
necting line,  in  making  a  running  switch  to  pass  cars  from 
a  main  line  to  a  connecting  line  of  railroads,  the  switch  is  so 
mismanaged  as  to  cause  an  accident  to  one  of  the  cars  which 
was  intended  to  be  passed  over  onto  the  connecting  road,  by 
reason  of  which  accident  an  injury  is  received  by  a  passenger 
thereon,  it  is  holden  that  the  company  owning  and  operating  the 
main  line  are  liable  to  pay  for  the  injury,  notwithstanding  the 
switch  tender  be  the  servant  of  the  connecting  line.  In  such 
case  it  is  the  duty  of  the  main  line  company,  in  passing  cars  off 
from  its  road,  to  see  that  the  way  is  not  only  clear,  but  that  the 
appliances  are  all  right  and  are  properly  managed.' 

The  making  of  a  flying  switch  is  a  hazardous  proceeding,  and 
if  co-employes  or  servants  operating  a  train,  unnecessarily  and 
voluntarily,  for  their  own  mere  convenience  or  purposes,  en- 
gage in  such  hazardous  operation,  without  orders  or  direction 
of  the  conductor,  and  one  of  them  be  injured  thereby,  he  will  be 
deemed  to  have  contributed  to  the  injury  by  his  own  negligence 
and  more  especially  so,  if,  at  the  time  thereof,  the  cars  be  cov- 
ered with  snow  or  ice.  Nor  will  it  relieve  such  party  from  the 
imputation  of  contributive  negligence,  or  excuse  the  same,  that 
the  ordinary  convenience  of  a  ladder  or  other  similar  appliance, 
was  not  attached  to  a  portion  or  even  all  of  the  cars.°  The  pro- 
cseding  being  voluntary,  there  was  no  need  of  incurring  the  incon- 
venience or  danger  arising  from  such  deficiency.  On  the  conti-a- 
ry,  we  may  add,  that  very  circumstance  should  have  had  proper 
weight  in  deterring  the  person  from  thus  unnecessarily  encoun- 
tering danger. 

7.  As  to  right  to,  by  prescription,  against  the  company. — 
If  a  mere  act  of  sufferance  will  confer  on  a  private   individual  a 

&  N.  W.  Ry.  Co.  V.  Taylor,  69  111  SMcElroy  «.  The' Nashua  &  Lowell 

461 ;  French  v.  Taunton  Branch  R.  R.  R.  R.  Co.,  i  Cash.  400;  S.  C.  1  Am.  R. 

Co.,  116  Mass.  537;  Butler  v.  Milw.  W.  Cas.  591. 

&  St.  Paul  Ry.  Co.,  28  Wis.  487.  'Greenleaf  v.  Illinois  Cent.  R   R 

•Ilhnois  Cent.  R.  R.  Co.  v.  Baches,  Co.,  29  Iowa,  14;  S.  C.  4  Am  R  181 
Admr.,  55  111.  379. 


TUPN-ODTS,  SIDE-TEACKS,  SWITCHES,  AlfD  SWITCHING.  493 

right  by  prescription  at  all,  to  the  use  and  maintenance  of  a 
turn-out  and  side-track,  as  against  a  railroad  corporation  whose 
road  is  for  the  accommodation  of  the  public  generally,  such  use 
or  sufferance  for  a  term  of  seventeen  years,  or  less  than  twenty 
years,  will  not  confer  it.'  ]S"or  will  an  irrevocable  license  be  in- 
ferred from  such  user,  as  against  a  railroad  company  incorporated 
for  the  transportation  of  passengers  and  merchandise  for  the  pub- 
lic." Such  a  case  is  different  from  one  between  private  individu- 
als, in  reference  to  property  and  interests  exclusively  private,  and 
over  which  they  possess  absolute  dominion.  The  nature  of  the 
property  of  a  corporation  created, for  the  accommodation  of  the 
public,  and  the  duties  of  the  corporation,  unite  alike,  in  tlie  ab- 
sence of  express  agreement,  in  negativing  the  idea  of  such  a  priv- 
ilege being  irrevocable.  It  will  not  be  presumed  that  the  com- 
pany, which  is  a  sort  of  trustee,  as  to  the  right  of  way,  of  the  state 
for  the  use  of  all  the  citizens,  intends  by  such  user  to  confer  rights 
or  privileges  irrevocably,  whatever  the  public  necessities  may  be 
in  the  future." 

iHeyl  V.  Phila.,  Wilmington  and  R.  Co.,  51  Penn.  St.  469;  Ills.  Cent.  R. 

Baltimore R.  R.  Co.,  51  Penn.  St.  469.  R.  Co.  ■».  Godfrey,  71  111.  500. 

'  Branson  v.  City  of  Phila.,  47  Penn.  '  Heyl  v.  Philadelphia,  Wilmington 

St.  (11  Wright),  329;  Penn.  R.R.  Co.  &  Baltimore  R.  R.  Co.,  51  Penn.  St. 

V.  .Tones,  50  Penn.  St.  417;    Heyl  v.  469,  473,   474;    Branson    v.   City  of 

Phila.,  Wilmington  &  Baltimore  R.  Phila.,  47  Penn.  St.  (11  Wright),  329. 
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Injury  of  domestic  animals  at  pri- 
vate crossing      ....  4 


1.  Contract  of  company  to  make,  and  statutory  obligation. — 
A  contract  by  which  a  i-ailroad  corporation  binds  itself  to  con- 
struct a  cattleway  under  its  road,  or  private  crossings  over  the 
road,  for  the  convenience  and  benefit  of  the  adjoining  land  owner, 
in  which  contract  no  time  of  performance  is  set,  is  by  intend- 
ment of  law  to  be  performed  within  a  reasonable  time  after  the 
road  is,  at  the  place  indicated,  built  for  use.' 

Under  a  provision  in  a  general  railroad  law  requiring  railroads 
to  erect  and  maintain  farm  crossings,  etc.,  for  the  use  of  pro- 
prietors of  adjoining  lands,  if  no  election  is  given  in  terms  to  the 
land  owner,  it  is  the  right  of  the  corporation  to  determine 
where  the  crossings  shall  be  located.'  In  the  exercise  of  this 
right,  however,  regard  must  be  had  to  the  convenience  of  both 
parties,  and  such  a  location  must  be  made  as  will  not  subject 
the  proprietor  to  needless  and  unreasonable  injury.'  And  in  an 
action  under  such  a  statute  to  compel  the  company  to  construct 
a  suitable  crossing  (one  having  been  built  which  was  found  in- 
con  venieiit  for  the  plaintiff),  and  also  claiming  damages,  it  was 
held  that  a  judgment  which,  instead  of  directing  a  performance 

'  Livingston  v.  la.  Midland  Ry.  hanna  R.  R.  Co.,  51  N.  T.  568,  4  Am. 
Co.,  35  Iowa,  555.  Where  an  action  Ry.  Rep.  259.  The  act  of  the  pre- 
fer damages  occasioned  by  failure  to  prietor  in  forcibly  opening  a  gate 
provide  a  crossing  has  resulted  for  the  closed  by  the  company,  is  sufficient 
defendant,  it  is  res  adjudicata,  and  an  evidence  of  his  desire  to  have  a  gate 
action  to  compel  the  building  of  the  at  that  point  as  required  by  statute: 
crossing  cannot  be  maintained:  Bet-  Henderson  v.  Chicago,  Rock  Island 
tys  V.  Chicago,  Milwaukee  &  St.  Paul  &  Pacific  R.  R.  Co.,  43  la.  620,  14 
Ry.  Co.,  43  la.  602,  14  Am.  Ry.  Rep.  Am.  Ry.  Rep.  484. 
481-  'Wademan   ».    Albany  &  Susque- 

''Wademan  v.  Albany   &  Susque-  hanna  R.  R.  Co.,  supra. 
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of  the  obligation,  gave  plaintiff  a  pecuniary  compensation  to  an 
amount  less  than  the  expense  of  constructing  a  new  crossing  in 
the  proper  place,  was  not  erroneous.' 

For  the  promise  of  a  president  to  make  proper  stock  gaps  on 
the  construction  of  the  road,  relied  upon  as  a  reason  for  the  fail- 
ure to  incorporate  such  understanding  in  the  deed  of  the  right 
of  way,  no  injunction  will  lie  against  the  company  to  prevent 
their  running  cars  until  the  erection  of  the  stock  gaps." 

2.  Fencing  at  private  crossings. — Though  a  railroad  corpora- 
tion which,  by  the  statute,  is  required  to  fence  its  road,  under 
penalty  of  paying  for  injuries  thereon  inflicted  upon '  live 
stock,  is  neither  required  nor  authorized  to  fence  public  cross- 
ings and  highways,  or  places  of  public  resort,  it  is  nevertheless 
its  duty  to  fence  across  private  ways  where  they  cross  over  its 
road,  the  same  as  in  other  places,  or  else  to  place  safe  gateways 
thereat;  and  it  is  bound  to  keep  up  the  same,  and  if  open  or  out 
of  repair,  to  close  and  repair  the  same,  from  time  to  time,  and 
within  a  reasonable  tiiile  for  discovering  the  deficiency  and  reme- 
dying the  same.'  And  if,  by  reason  of  its  omission  to  perforni 
this  duty,  live  stock  come  upon  the  railroad,  and  being  thereon, 
are  injured  or  killed  by  the  train,  the  company  are  liable  to  pay 
for  liie  loss.' 

3.  Neglecting  to  keep  fence  in  order  at  private  crossings. — 
It  is  not  only  the  duty  of  railroad  companies  to  fence  at  private 
crossings,  when  their  duty  is  to  fence  at  all,  but  the  same  duty 
devolves  on  them  to  keep  the  fence  in  order  at  such  places  as 
elsewhere  along  the  line  of  their  road  at  private  grounds;  and 
if  at  such  crossings  the  fence,  bars  or  gate  become  out  of  repair, 
or  are  left  open  or  thrown  down,  it  becomes  the  duty  of  the  com- 
pany to  discover  and  know  the  fact  within  a  reasonable  time, 
and  also,  within  an  additional  reasonable  time  thereafter^ 
to  perforin  the  work,  or  to  put  up  the  bars,  or  close  the  gate, 

'Wademan   ».    Albany  &  Susque-  N.  W.  Repr.  723;  Estes  i).  Atlantic  & 

hanna  R.  R.  Co.,  supra.  St.  Lawrence  R.  R.  Co.,  63  Me.  808. 

'Cook  V.  North  &  South  R.  R.  Co.,  « Illinois  Cent.  R.  R.  Co.  v.  McKee, 

46  Ga.  618,  11  Am.  Ry.  Rep.  424.  48  III.   119;    Chicago,-  Burlington  & 

'  Illinois  Cent.  R.  R.  Co.  v.  McKee,  Quincy  R.  R.  Co.  v.  Magee,  60  111.  529; 

43  111.  119;  111.  Cent.  R.  R.  Co.  •»•  Ar-  Indiana  Cent.  Ry.  Co.  v.  Leamon,  18 

nold,  47  111.  173;  Indianapolis  &  Gin.  Ind.  173;  Bay  City  &  East  Saginaw  R. 

R.  R.  Co.  V.  Lowe,  29  Ind.  545;  Mackie  R.  Co.  v.  Austin,  21  Mich.  390, 
V.  Cent.  R.  R.  Co.,  54  la.  540;    S.  C.  6 
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as  the  circumstances  may  be,  and  to  carefully  restore  the  same 
to  a  safe  condition;  and  in  default  thereof  the  company  are 
liable  for  injuries  happening  to  live  stock  of  the  adjoining  owner 
upon  the  road,  and  coming  thereon  at  such  opening,  irrespective 
of  care  or  want  of  care  on  its  part  to  avoid  the  injury.'  This 
liability  does  not  rest  upon  the  company,  however,  if  the  fence 
be  thrown  down,  or  bars  or  gate  be  left  open,  by  a  third  party, 
and  without  the  fault  of  the  comjsany.  The  remedy  of  the  per- 
son suffering  the  loss  is  then  by  action  against  such  third 
party.''  The  company  will  not  be  held  liable  for  the  wrong  acts 
or  torts  of  others,  by  which  its  own  rights  are  violated,  unless  it 
fails  to  act  diligently  in  discovering  the  defect,  or  to  repair  the 
same  after  discovery.'  And  the  rule  applies  with  additional 
force  where  the  negligence  is  the  plaintiff's  own  act  or  omission, 
or  that  of  his  servant  or  tenant.' 

4.  Injury  of  domestic  animals  at  private  crossing. — Liabil- 
ity to  pay,  on  the  part  of  the  company,  for  injuries  to  domestic 
animals  inflicted  by  its  trains  at  such  crossings,  and  which  have 
come  onto  the  road  by  reason  of  defects  in  the  fence  there,  or  of 
gates  or  bars  being  left  open,  will  depend  upon  the  common  law 
rule  of  negligence,  if  the  injury  occur  before  a  reasonable  time 
has  expired  for  the  company  to  discover  and  remedy  the  deficien- 
cy, for  in  such  case  there  is  no  liability  as  for  want  of  keeping 
up  the  fence.'  But  if  the  injury  occur  after  a  reasonable 
time  for  repairs  has  elapsed,  and  the  injured  live  stock  came 
upon  the  road  through  such  opening  after  the  expiration  of  such 
time  to  restore  the  fence,  then,  in  the  latter  case,  the  company  are 
liable,  irrespective  of  care  or  want  of  care  to  avoid  the  injury." 

'Chicago  &  Northwestern  Ry.  Co.  v.-C.  &  N.  W.  Ry.  Co.,  43  la.   168; 

V.  Han-is,  54  111.  528;  Mackie  v.  Cent.  Henderson  v.  C,  R.  I.  &  P.  Ry.  Co., 

R.  R.  Co.,  supra;  Estes  v.  Atlantic  &  39  la.  220;  S.  C.  43  la.  620,  and  48  la. 

St.  Lawrence  R.  R.  Co.,  63  Me.  308.  216;  Hook  v.  Worcester  &  N.  R.  R. 

^Russell  V.  Hanley,   20  Iowa,   219.  Co.,  9  Repr.  348. 

'Bartlett  v.  Dubuque  &  Sioux  City  ^111.  Cent.  R.  R.  Co.  v.  Swearingen, 

R.  R.  Co.,  20  la.  188;  Russell  v.  Han-  47  111.  206;  Chicago  &  N.  W.  Ry.  Co. 

ley.  Id.  219;  Ills.  Cent.  R.  R.  Co.  v.  v.  Barrie,  55  111.  226;    Chi.,  Bur.  & 

McKee,  43  IlK  ]  19;  Same  v.  Arnold,  Quincy  R.  R.  Co.  t).  Magee,  60  111.  529; 

47  111.  173;    Chicago  &N.W.  Ry.  Toledo,  Wabash  &  Western  Ry.  Co. ». 

Co.  V.  Harris,   54  111.  528;  Chicago,  Nelson,  77  111.  160;  Pittsburgh,  Cin.  & 

Burlington    &    Quincy    R.  R.  Co.  v.  St.  Louis  Ry.   Co.  v.  Eby,  55  Ind.  667. 

Magee,  60  111.  529.  « 111.  Cent.  R.  R.  Co.  v.  McKee,  43 

"  Koutz  V.  Toledo,  Wabash  &  West-  IlL  119. 
em  Ry.  Co.,  54  Ind.  515;    Hammond 
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1.  They  are  the  property  of  the  state ;  their  use  may  be 
allowed  for  railroads. — All  puMic  highwajs  are  the  property  of 
the  state,  and  as  such  are  subject  to  its  paramount  jurisdiction 
and  control — its  absolute  authority.  They  are  franchises,  which 
are  holden  in  trust  by  the  state,  not  as  a  derivative  right,  but  of 
its  own  authority,'  and  for  the  benefit  of  the  public  and  of  all 
persons.  Over  these  franchises  the  state  has  unlimited  control. 
No  person,  natural  or  corporate,  has  any  exclusive  interest  in  the 
trast,  unless  conferred  by  grant  from  the  state.  It  derives  this 
trust  from  no  one,  and  can  be  by  no  one  restrained  in  its  exercise 
or  control,  or  as  to  the  manner  in  which  these  franchises  are 
allowed  to  be  used.  Their  use  may  be  granted  to  railroad  com- 
panies, for  laying  and  operating  thereon  their  roads,  or  may  be 
modified,  enlarged,  restrained,  or  entirely  abolished  by  the  state. 
Such,  too,  is  the  law,  whether  the  state  owns  the  soil  of  the  way, 
or  only  the  easement  or  right  of  way  over  the  soil;  in  either 
case  the  state  is  the  owner  of  the  franchise,  and  the  ownership  of 
the  soil  beneath  the  same  is  subject  to  such  franchise,  and  to  all 
32  (497) 
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the  uses  thereof  that  may  be  permi  tted  by  the  state.  The  own- 
ership of  the  soil  can  not  be  invoked  to  prevent  the  legislative 
power  of  the  state  from  enlarging  or  abridging,  or  otherwise 
modifying,  the  use  of  snch  franchises,  as  it  may  deem  best  for 
the  public  good.  Such  is  the  current  of,  authority.'  Though 
there  are  rulings  to  the  contrary,  they  are  exceptions  to  the  gen- 
eral rule." 

The  same  ruling  prevails  in  the  Supreme  Court  of  the  CFnited 
States,  in  regard  to  the  right  of  railroad  companies  to  erect  and 
operate  their  i-oads  in  the  public  streets  and  highways,  when  per- 


'  The  case  of  Philadelphia  &  Tren- 
ton Railroad  Co.,  6  Wharton,  25;  S.  C. 
2  Am.  R.  W.  Cas.  269;  Common- 
wealth V.  Fisher,  1  Penr.  &  Watts,  466; 
Commonwealth  v.  Erie  &  North  East 
R.  R.  Co.,  27  Penn.  St.  (3  Casey),  339; 
Snyder  v.  Penn.  R.  R.  Co.,  55  Penn. 
St.  340;  Danville,  Hd;zleton  &  Wilkes- 
barre  R.  R.  Co.  v.  Commonwealth,  73 
Penn.  St.  29;  Hamilton  v.  The  New 
York  &  Harlem  R.  R.  Co.,  9  Paige, 
171;  S.  C.  2  Am.  R.W.  Cas.  579;  The 
People  V.  Kerr,  27  N.  Y.  188;  Spring- 
field V.  Connecticut  River  Railroad 
Co.,  4  Cush.  63;  Commonwealth  v. 
Temple,  14  Gray,  69,  80;  Milbum  v. 
City  of  Cedar  Rapids,  and  The  Chi., 
Iowa  &  Nebraska  R.  R.  Co.,  12  Iowa, 
246;  Hughes  v.  Mississippi  &  Mo.  R. 
R.  Co.,  12  Iowa,  261;  City  of  Clinton 
V.  The  Cedar  Rapids  &  Missouri  River 
Railroad  Company,  24  Iowa,  455; 
Canal  Trustees  v.  Haven,  11  111.  554; 
Moses  and  others  v.  The  Pittsburgh, 
Port  Wayne  &  Chi.  R.  R.  Co.,  21  111. 
516;  Metropolitan  City  Ry.  Co.  v.  Chi- 
cago West  Div.  Ry.  Co.,  87  III.  317, 
19  Am.  Ry.  Rep.  64;  Whittier  v.  Port- 
land &  Kennebec  R.  R.  Co.,  38  Maine, 
26;  Atchison  &  Nebraska  R.  R.  Co. ». 
Garside,  10  Kansas,  552,  564,565,  566; 
Lexington  &  Ohio  R.  R.  Co.  v.  Apple- 
gate,  8  Dana,  289;  Wolfe  v.  Covington 
&  Lexington  R.  R.  Co.,  15  B.  Mon. 
404;  Denver  &  Swansea  Ry.  Co.  v.  Den- 
ver City  Ry.Co.,  2  Col.  673,  20  Am.  Ry. 


Rep.  339;  Citizens'  Coach  Co.  v.  Cam- 
den Horse  R.  R.  Co.,  33  N.  J.  Eq.  267; 
S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  190. 
In  the  case  of  Whittier  v.  P.  &  K.  R. 
R.  Co.,  above  cited,  the  principle  is 
broadly  declared  that  in  Maine  no 
damages  can  be  assessed  when  no 
land  of  any  one  has  been  taken,  as 
the  Maine  statute  only  extends  to 
cases  of  the  taking  of  land,  and  that 
consftucting  a  railroad  in  the  high- 
way, by  permission  of  the  law,  is  not 
an  act  for  which  the  adjoining  land 
owner,  or  owner  of  the  fee  of  the  land 
of  the  public  road,  can  maintain  an 
action:  38 Maine,  26,  29.  And  so  also 
to  the  same  point:  Snyder  v.  Penn.  R. 
R.  Co.,  55  Penn.  St.  340.  In  the 
case  of  D.,  H.  &  W.  E.  R.  Co.  v. 
Comm.,  above  cited,  the  court  say: 
"The  power  of  the  legislature  to  au- 
thorize the  building  of  a  railroad  upon 
a  public  road  is  indubitable."  p.  38. 
And  where,  in  such  case,  the  law  re- 
quires the  railroad  company  to  make  a 
new  highway,  in  case  of  necessity,  in 
lieu  of  the  portion  of  the  old  one  oc- 
cupied by  the  railroad,  it  is  not  bound 
to  make  the  new  road  before  occupying 
the  old  one;  but  it  is  to  be  done  within 
a  reasonable  time  thereafter:  lb.  38. 
'  Crawford  v.  The  Village  of  Dela- 
ware, 7  Ohio  St.  459;  Cincinnati  &  S. 
G.  Ave.  Street  R.W.  Co.  v.  Cummins- 
ville,  14  Ohio  St.  523. 
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mitted  by  the  statute  law  of  a  state.'  But  where  the  rights  of 
occupants  of  a  town  site  in  the  streets  have  become  fixed  by 
statute,  neither  an  act  of  Congress,  nor  a  territorial  act,  can  give 
the  railroad  any  right  of  way  over  the  town  site.' 

While  it  is  true  that  the  location  of  a  railroad  in  a  public 
highway  or  street  gives  to  the  company  using  such  railroad  only 
the  right  of  transit  necessarily  resulting  therefrom,  and  not  the 
right  to  make  permanent  erections  therein,  yet,  as  incident  to 
the  right  of  carrying  freight  and  passengers  on  the  railroad,  along 
such  highway,  the  company  may  also  stop  therein,  for  a  reasonable 
time,  to  load  and  unload.  Their  limit  in  this  respect  is  a  due 
regard  for  the  rights  of  others.  Their  right  is  one  of  transit; 
such  only  is  the  right  of  the  public  at  large.  The  public  have 
the  right  to  load  and  unload  their  vehicles  in  the  streets  and 
highway,  and  railroad  companies'  rights  are  the  same.  Each 
must  be  prudent  and  careful,  however,  not  to  interfere  unreason- 
ably with  the  rights  of  others.' 

Though  the  case  here  cited,  of  Mathews  v.  Kelsey,  was  one 
between  private  individuals,  yet  it  clearly  involved  the  right 
of  the  railroad  company  to  unload  cars  in  the  street,  in  front 
of  business  houses.  A  firm  doing  business  on  the  line  of  the 
road  was  unloading  at  the  front  of  its  business  houses,  from  cars 
on  the  track,  by  means  of  skids.  The  owner  of  an  ordinary  wagon 
and  team  demanded  the  right  to  pass,  and,  being  refused,  pulled 
down  the  skids,  although  there  was  ample  room  to  pass  on  the 
other  side  of  the  street.     In  an  action  for  damages,  for  pulling 

'  Barney  v.  Keokuk,   4  Otto,   324.  taken  to  govern  the  case),  it  may  be 

In  the  case  here  cited,  the  Supreme  occupied  by  those  improved  iron  ways 

Court  of  the  United  States  say:    "  On  for  public  passage  which  modern  skill 

the  general  question  as  to  the  rights  of  has  devised,  and  which  the  advance  of 

the  public  in  a  city  street,  we  can  not  general   improvement    requires":    4 

see  any  material  difference  in  principle  Otto,  840.    See  Jeffersonville,  Madison 

with  regard  lo  the  extent  of  those  &  Ind.  R.  R.  Co.  -o.  Bsterle,  13  Bush, 

rights,  whether  the  fee  is  in  the  pub-  667;  Cadle  v.   Muscatine  W.  R.   R. 

lie  or  m  the  adjacent  land  owner,  or  in  Co.,  44  la.  11. 

some  third  person.   In  either  case,  the         ^  Harrington  w.»St.  Paul  &  Sioux  City 

street  is  legally  open  and  free  for  the  R.  R.  Co.,  17  Minn.  215,  8  Am.  Ry. 

public  passage,  and  for  such  other  pub-  Rep.  247.  ^ 

(ic  uses  as  are  necessary  in  a  city,  and         '  Mathews  v.  Kelsey,  58  Maine,  56; 

do  not  prevent  its  use  as  a  thorough-  S.  C.  4  Am.   R.  248;    Norristown  v. 

fare,  such  as  the  laying  of  water-pipes,  Moyer,   67  Penn.   St.  355.    But   see 

gas-pipes,  and  the  like;  and,  according  State  v.  Morris  &  Essex  R.  R.  Co.,  1 

to  the  laws  of  Iowa  (which  must  be  Dutch.  437;  S.  C.  3  Zab.  360. 


500  THE   LAW   OF   EAILWATS. 

down  and  injuring  the  skids,  the  court  held  that  the  rail  car  was 
rightfully  there  for  a  reasonable  time  to  unload.' 

In  Mathews  v.  Kelsey  the  court  say:  "  Why  should  not  the 
railroad  corporation  have  the  same  right  to  load  and  unload,  do- 
ing it  in  such  a  manner  as  not  unreasonably  to  interfere  with  the 
rights  or  convenience  of  those, having  occasion  to  use  the  way  for 
ordinary  purposes  of  travel,  and  having  regard  to  the  different 
vehicles  used,  and  the  different  means  of  propelling  them?" 
And  in  the  same  connection  the  court  add:  " There  was  ample 
room  for  the  accommodation  of  the  travel;  in  fact,  the  obstacle 
was  much  less  than  would  have  arisen  from  the  use  of  trucks  and 
drays  ordinarily  employed  on  such  occasions;"  and  that  under 
the  circumstances  there  was  nothing  illegal  in  the  use  thus  made 
of  the  street." 

In  occupying  or  crossing  a  highway,  under  the  statute  of 
Maine,  a  railroad  company  does  not  take  the  land  of  the  high- 
way, as  land  of  an  individual  is  taken,  or  in  the  same  sense;'  nor 
does  the  company  thereby,  as  in  cases  of  taking  the  lands  of  in- 
dividuals, acquire  the  right  to  take  the  materials  in  or  on  the 
highway  existing,  to  be  used  in  constructing  the  railroad,  as  it 
does  the  materials  on  land  taken  from  individuals  as  its  right  of 
way.*  Nor  can  it  dig  up  the  earth  of  the  highway  to  build  or 
repair  the  railroad,  unless  the  right  so  to  do  is  granted,  or  is 
plainly  inferable.*  The  company  in  such  cases  acquires  no  com- 
plete easement  in  the  soil,  further  than  is  qualified  and  limited 
to  the  special  purpose  of  crossing  with  their  rails,  and  of  having 
supported  their  necessary  and  sanctioned  road-bed,  to  the  extent 
that  tlie  same  is  allowed  by  law.' 

And  though  it  may  lay  a  double  track  or  tracks  across  such 
highway,  in  case  their  general  line  thereat  is  of  that  character, 
and  the  necessities  of  business  require  it,  yet  such  additional 
track  or  tracks  must,  like  the  original  or  first  ones,  be  laid  par- 
allel to  the  original,  and  in  the  direction  and  line  of  the  railway 
itself,  and  not. in  a  curving  position.' 

1 58  Maine,  56,  4  Am.  R.  248.  » Bangor,  Oldtown  &  Milford  R.  R. 

2  58  Maine,  56;  S.  C.  4  Am.  R.  248  Co.  v.  Smith,  47  Maine,  34. 

and  250.  « Bangor,  Oldtown  &  Milford  R.  R. 

'  Bangor,  Oldtown  &  Milford  R.  R.  Co.  v.  Smith,  47  Maine,  34. 

Co.  «.  Smith,  47  Maine,  34.  'Bangor,  Oldtown  &  Milford  R.  R. 

*  Bangor,  Oldtown  &  Milford  R.  R.  Co.  v.  Smith,  47  Maine,  34. 
Co.  V.  Smith,  47  Maine,  34. 
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The  same  power  of  the  legislature  that  exists  over  the  streets, 
extends,  also,  as  to  allowing  a  right  of  way  under  the  streets.' 
Therefore  power  to  tunnel  under  the  streets  of  a  city  may  be 
granted  by  legislative  authority,  and  as  a  sequence,  the  grant 
may  not  only  be  by  express  words,  but  may  arise  by  implication, 
ai  in  other  cases."  And  where  such  right  is  claimed  by  virtue, 
also,  of  a  concurrent  ordinance  of  the  city,  the  company  are 
oound  on  their  part  by,  and  must  conform  to,  tlie  terms  of  the 
ordinance.' 

If,  in  making  such  construction,  there  be  injury  inflicted  on 
others,  by  reason  of  unskillfulness  or  negligence,  the  company 
are  liable.*  If,  too,  there  were  no  negligence  or  want  of  skill 
in  doing  the  work,  and  yet  actual  damage  results,  and  is  the  in- 
evitable result  of  making  the  tunnel,  then,  to  the  extent  of 
actual  injury,  the  company  are  liable,  as  the  highway  is  to  that 
extent  taken  for  the  use  of  the  enterprise,  and  (there  being  no 
special  remedy  provided  by  law)  an  action  lies  therefor.'  In 
this  case  the  injured  party  had  no  reason  to  expect  such  use  of 
the  streets  when  his  interest  accrued  in  his  premises."  It  is  not 
to  be  presumed,  however,  that  the  legislature  or  city  authorities 
makino-  such  grants  intend  that  the  same  shall  be  exercised  irre- 
spective of  private  right,  in  regard  to  injuries  to  the  actual  prop- 

'  Bait.  &  Potomac  R.  E.  Co.  v.  Rea-  *  Bait.  &  P.  R.  R.  Co.  v.  Reaney,  42  , 

ney,  42  Md.  117.  Md.   117,  130;    Leader  v.  Moxon,   3 

=  Balt.  &  P.  R.  R.  Co.  V.  Reaney,  42  Wilson,  461;    Jones  v.  Bird,  5  B.  & 

Md.  117,  131;  Springfield ».  Conn.  Riv-  Aid.  837;  Lawrence  v.  Great  N.  R.W. 

er  R.  R.  Co.,  4  Cush.  63;  Enfield  Toll  Co.,  16  Q.  B.  653;  Manley  r.  St.  Hel- 

Bridge  Co.  v.  Hartford  &  New  Haven  en's  Canal  &  Ry.    Co.,   2  H.  &  N. 

R.  R.   Co.,  17  Conn.  40,  454;    New  840. 

York,  H.  &  N.  R.  R.  Co.  v.  Boston,  ^Balt.  &  P.  R.  R.  Co.  ».  Reaney,  42 

H.  &  E.  R.  R.  Co.,  36  Conn.  196;  City  Md.  117,  133. 

of  Bridgeport  v.  New  York  &  New  *  Bait.  &  Pot.  R.  R.  Co.  v.  Reaney, 

Haven R.  R.  Co.,  36  Conn.  255;  White  42  Md.  127.    Per  Alvbt,  J. :  "  These 

River  Tump.   Co.  v.  Vt.  Cent.  R.  R.  two  houses,  and  two  others,  forming  a 

Co.,  21  Vt.  590;    Central  City  Horse  row  of  four,  were  built  by  Ogle,  the 

Ry.  Co.  V.  Ft.  Clark  Horse  Ry.  Co.,  party  from  whom  the  appellee  sub- 

81111.523;  Contra  Costa  R.  R.  Co.  v.  leased;  and  at  the  time  they  were  built 

Moss,  23  Cal.  323;  Rex  v.  Pease,  4  B.  their  proprietor  had  no  notice,  norreiv 

&  Ad.  30.  son  to  suppose,  that  Wilson  street  had 

'Bait.  &  P.  R.  R.  Co.  V.  Reaney, 42  been,  or  would  be,  dedicated  to  the 

Md.  117.  use  of  a  railroad  tunnel." 
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erty  or  possessions  of  private  persons;'  and  if  so  intended,  it  is 
not  at  all  clear  that  such  a  purpose  could  be  accomplished." 

The  boundary  of  a  s.treet  is  the  exterior  or  outside  line  of 
the  sidewalk  from  the  street;  it  is  the  line  of  the  houses,  or  pri- 
vate ground  subject  to  be  occupied  by  the  houses,  and  not  the 
line  of  the  curbing  or  sidewalk.' 

2.  The  right  to  their  user  passes  only  by  express  grant. — 
Though  "  the  grant  of  land  for  one  public  use  must  yield  to  that 
of  another  more  urgent,"  and  though  "  every  grant  of  power  is 
intended  to  be  efBcacious  and  beneficial,  and  to  accomplish  its 
declared  object,  and  carries  with  it  such  incidental  poWei-s  as  are 
requisite  to  its  exercise,"  yet  "when  it  is  the  intention  of 
the  legislature  to  grant  a  power  to  take  land  already  ap- 
propriated to  another  public  use,  such  intention  must  be  shown 
by  express  words,  or  by  necessary  implication."  Therefore,  the 
mere  grant  of  a  charter  right  to  build  a  railroad  between  two 
points,  does  not  carry  with  it,  by  necessary  implication,  the  riglit 
to  occupy  longitudinally  a  highway  lying  in  the  general  route 
contemplated,  unless  the  topography  of  the  ground  be  sucli  (as, 
for  instance,  the  ]S"otchof  the  White  Mountains,)  as  to  physically 
preclude  a  location,  by  reasonable  intendment,  to  have  been  de- 
signed on  any  other  line.* 

Lands  over  which  a  railroad  corporation  owns  the  right  of 
way,  are  incapable  of  dedication  as  a  highway  by  the  owner  of 

1  Bait.  &  Pot.  R.  R.  Co,  v.  Reaney,  laration  which  charges  an   unlawful 

42  Md.  133.  construction  and  operating  of  a  rail- 

=  Gardner  v.  Newburgh,  2  John.  Ch.  road  in  the  public  street  in  front  of 

R.  162;  Eaton  v.  Boston,  Concord  &  plaintiff's  premises,  and  thereby  ob- 

Montreal  R.  R.  Co.,  51  N.  H.   504;  structing,  by  excavations  and  embank- 

Pumpelly  v.  The  Green  Bay  Co.,  13  ments,  approach  to  his  said  property. 

Wall.  166.  go  ag  to  intentionally  prevent  free  use 

'Penn.   E.   R.  Co.    v.    Pittsburgh  thereof,  the  court  held  that  a  grant  to ' 

Gram  Elevator,  50  Penn.  St.  499.  occupy  the  highway  would  not  he  in- 

*  Inhabitants  of  Springfield  v.  The  ferred,  and  therefore  the  demurrer  was 

Connecticut  Riv«r  R.  R.  Co.,  4  Cush.  oven-uled,  without  deciding  whether 

63;  S.  C.  1  Am.  R.W..Cas.  572;  Long  under  any  law,  or  the  charter,  the 

Branch  Com'rst;.  West  End  R.R.  Co.,  company  had  power  to  do  the  acts 

2  Stew.  (N.  J.),  566;  Little  Miami  R.  complained'of,  this  question  not  aris- 

R.  Co.  V.  Greene  Co.,  31  Ohio  St.  338;  ing  on  the  demun-er:    Parrot  v.  The 

Eylert;.  Co.  Com'rs,  49  Md.  257;  Louis-  Cincinnati,  Hamilton  &  Dayton  R.  R. 

viUe  &  Nashville  R.  R.  Co.  v.  State,  3  Co.,  3  Ohio  St.  330. 
Head,  523.  And  on  demurrer  to  a  dec- 
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the  fee  thereof  under  the  easement,  and  such  supposed  dedica- 
tion will  not  affect  the  right  of  the  raih'oad  company  in  any 
manner  whatev^er.'  And  it  may  be  laid  down  as  a  general  prop- 
osition that  one  person  can  not,  by  a  dedication,  affect  the  title  or 
Interest  of  another,  unless  the  other  has,  by  acquiescence  or  par- 
ticipation in  the  dedication,  estopped  himself  to  deny  it."  This 
principle  has  been  applied  to  joint  owners,  and  to  remainder  men 
and  reversioners,  but  more  frequently  to  mortgagor  and  mort- 
gagee.' The  Supreme  Court  of  Illinois  say,  it  would  seem  to  be 
axiomatic  that  a  person  can  convey  or  donate  no  more  or  greater 
title  than  he  has.* 

3.  Such  user  is  not  in  itself  a  nuisance,  Tvhen  by  authority. 
— The  laying  down  and  operating  a  railroad  in  and  along  a  por*- 
tion  of  a  public  highway  or  street,  by  authority  of  law,  or  of 
those  having  control  of  such  street  or  highway,  is  not  a  public 
nuisance,  nor  an  unreasonable  obstruction  of  the  free  use  thereof, 
nor  is  it  incompatible  with  its   original  dedication."     That  it 


'Detroit  «.  Detroit  &  Milwaukee 
E.  E.  Co.,  23  Mich.  (1  Post),  173. 

'Manly  v.  Gibson,  13  111.  312;  Gen- 
tleman V.  Soule,  32  111.  271;  Baugan 
V.  Mann,  59  111.  492;  Gridley  v.  Hop- 
kins, 84  111.  528;  People  v.  Herbel,  96 
111.  384;  Hoole  v.  Atty.  Genl.,  22  Ala. 
195;  McMannis  ».  Butler,  49  Barb. 
176;  BushneJU.  Scott,  21  Wis.  451; 
Scott ».  State,  1  Sneed,  629;  Wood  v. 
Veal,  5  B.  &  Aid.  454;  McGregor  v. 
"Wait,  10  Gray,  75. 

'See,  as  to  mortgagor  and  mort- 
gagee, McMannis  v.  Butler,  49  Barb. 
176;  McGregor  v.  Wait,  10  Gray.  75; 
Goe  V.  N.  J.  Midland  Ey.  Co.,  28  N. 
J.  Ch.  27;  S.  C.  14  Am.  Ey.  Eep.  5. 
But  see  Smith  v.  Heath,  102  111.  130, 
where  a  mortgagor  was  held  bound 
by  a  mortgagee's  dedication  by  plat. 

•Gridley  v.  Hopkins,  84  111.  528, 
580. 

'  Milburn  and  others  v.  City  of  Ce- 
dar Eapids,  and  Chi.,  Iowa  &  Neb. 
E.E.  Co.,  12  Iowa,  246;  Cadlet).  Mus- 
catine W.  E.  E.  Co.,  44  la.  11;  Barr 
V.  City  of  Oakaloopa,  45  la.  275;  Davis 
V.  Chi.  &  N.  W.  Ey.  Co.,  46  la.  389; 


The  People  «.  Kerr,  27  N.  Y. 
188,  210;  Mercer  v.  Pittsburgh 
Ft.  Wayne  &  Chi.  E.  E.  Co., 
36  Penn.  St.  99;  DanviUe,  Hazleton  & 
Wilkesbarre  E.  E.  Co.  v.  Common- 
wealth, 73  Penn.  St.  29;  Phillips  v. 
Dunkirk,  W.  &  P.  E.  E.  Co.,  78  Penn. 
St.  177;  Struthers  v.  Same,  Slid.  282; 
Town  Council  of  Johnston  v.  Prov.  & 
Springfield  E.  E.  Co.,  10  E.  I.  365; 
Chicago,  Eock  Island  &  Pac.  E.  E. 
Co.  ».  City  of  Joliet,  79  lU.  25;  Chi- 
cago, Burlington  &  Quincy  E.  E.  Co. 
V.  McGinnis,  Id.  269;  Barney  v.  City 
of  Keokuk,  94  U.  S.  324;  Atty.  Genl. 
V.  Metropolitan  E.  E.  Co.,  125  Mass. 
615;  Miller  ».  Long  Island  E.  E.  Co., 
10  Eepr.  197  (U.  S.  Circuit  Ct.,  E. 
Dist.  N.  Y.).  A  structure  authorized 
by  the  legislature  can  not  be  a  public 
nuisance.  A.public  nuisance  must  be 
occasioned  by  acts  done  in  violation 
of  law;,  a  work  which  is  authorized  by 
law  can  not  be  a  nuisance:  Danville, 
Hazleton  &  Wilkesbarre  E.  E.  Co.  v. 
Commonwealth,  supra;  Atty.  Genl.  v. 
N.  Y.  &  L.  B.  E.  E.  Co.,  9  C.  E. 
Green,  59;  Thompson  v.  Androscoggin 
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may  become  sucli  by  an  improper  manner  of  construction  or  use 
thereof  is  true,  as  it  is,  or  may  be,  that  by  the  improper  use  of 
other  legal  rights  or  privileges,  wrongs  may  be  committed  or 
nuisances  created;  but  in  such  cases  it  is  the  abuse  of  the 
right,  and  not  the  mere  enforcement  thereof,  that  creates  the  ob- 
jection. 

Nor,  when  authorized  by  law  and  lawfully  operated,  can  they 
ordinarily  be  deemed  private  nuisances; '  and  the  allegation,  as 
ground  of  complaint,  of  noise,  smoke,  and  the  jarring  and  shak- 
ing of  dwelling-houses  by  the  working  and  operating  of  locomo- 
tives, engines,  cars,  trains  and  machinery,  along  and  upon  such 
railroad,  will  not  sustain  an  action  against  a  corporation  thus 
lawfully  authorised  to  erect  and  operate  its  road  in  the  public 
street  of  a  town  or  city."  But  embankments  of  earth,  and  con- 
structions of  timber  or  rails,  materially  or  substantially  affect- 
ing the  use  of  the  street  by  the  plaintiff  as  an  appurtenance  to 
his  premises,  are  encroachments  on  rights  incidental  to  the 
abutting  property,  and  will  sustain  a  private  action  or  an  injune- 


R.  I.  Co.,  54  N.  H.  555;  S.  C.  58  N.  H. 
108;  People  v.  Detroit  &  H.  P.  R.  Co., 
87  Mich.  195;  Atlantic  *&  Pac.  R.  R. 
Co.  V.  City  of  St.  Louis,  66  Mo.  228; 
S.  C.  3  Mo.  App.  315;  Randle  v.  Pac. 
R.  R.  Co.,  65  Mo.  325;  Matson  v. 
Baird,  L.  R.,  3  App.  Cas.  1088.  But 
in  New  York  and  other  stat«s,  the  con- 
struction of  a  railroad  in  a  highway 
is  treated  as  devoting  it  to  a  new  and 
distinct  use,  for  which  the  adjoining 
owner  is  entitled  to  compensation,  as 
for  an  additional  servitude,  even  with- 
out proof  of  special  damage:  Fletcher 
V.  Auburn  &  S.  R.  R.  Co.,  25  Wend. 
462;  Williams  ».  N.Y.  Cent.  R.  R.  Co., 
16  N.  T.  97;  S.  C.  18  Barb.  222;  Hen- 
derson V.  Same,  78  N.Y.  423;  S.  C.  17 
Hun,  344;  Washington  Cemetery  v. 
Prospect  Park  &  Coney  Island  R.  R. 
Co.,  68  N.  Y.  591;  S.  C.  7  Hun,  655; 
Murdock  v.  Same,  73  N.  Y.  579;  S.  C. 
10  Hun,  598;    Matter  of  New  York 


Central  &  Hudson  River  R.  R.  Co.,  15 
Hun,  63;  Prospect  Park  &  Coney  Isl- 
and R.  R.  Co.  V.  Moynahan,  13  Hun, 
345;  S.  C.  16  Hun,  261;  Lafayette,  M. 
&  B.  R.  R.Co.  V.  Murdock,  68  Ind.  137; 
Cape  Girardeau  &  B.,  M.  &  6.  Road 
Co.  V.  Renfroe,  58  Mo.  265.  A  distinc- 
tion has  been  taken,  however,  in  this 
respect,  between  horse  and  steam  rail- 
ways: Atty.  Genl.  v.  Meteopolitan  R. 
R.  Co.,  125  Mass.  515;  Grand  Rapids 
&  Ind.  R.  R.  Co.  V.  Heisel,  38  Mich. 
62;  Stanley  v.  City  of  Davenport,  54 
la.  403;  S.  C.  6  N.W.  Repr.  706. 

'Parrot  v.  Cin.,  Hamilton  &  Day- 
ton R.  R.  Co.,  10  Ohio  St.  624. 

^Parrot  v.  Cincinnati,  Hamilton  & 
Dayton  R.  R.  Co.,  10  Ohio  St.  624;  Wat- 
son ».  Pittsburgh  &  Connellsville  R. 
R.  Co.,  37  Penn.  St.  469;  Hatch  v. 
Vt.  Cent.  R.  R.  Co.,  25  Vt.  49;  S.  C. 
28  Vt.  142;  Atchison  &  Neb.  R.  R. 
Co.  V.  Gatside,  10  Kans.  567. 
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tion,"  if  the  injury  be  not  sucll  as  is  alike  common  to  all  others." 
The  Eevised  Statutes  of  Maine  (Sec.  15,  Chapt.  51)  provide 
that  "railroads  may  cross  highways  in  the  line  of  the  road,"  but 
tlie  conditions  and  manner  of  crossing  are  to  be  first  determined 
in  writing  by  the  county  commissioners,  and  "  crossings  not 
so  made  are  to  be  regarded  as  nuisances,  and  may  be  so  treated." 
An  indictment  for  a  nuisance,  predicated  upon  this  statute^  is 
held  to  be  fatally  defective,  which  merely  charges,  as  the  gravamen 
of  the  offense,  that  the  railroad  company  indicted  "  did  unlaw- 
fully and  injuriously'  lay,  place,  and  put  down,  and  cause  to  be 
laid,  placed,  and  put  down,  three  certain  tracks  with  iron  rails, 
in,  upon,  across  and  over  said  highway  "  (describing  the  same), 
and  did  not  allege  or  state  that  the  railroad  crossed  "  in  a  man- 
ner not  determined  by  the  county  commissioners." ' 

When  a  railroad  company  has  legally  located  its  road  upon 
and  across  a  public  highway,  and  has  acquired  a  right  to  con- 
struct and  complete  it  there  at  a  certain  fixed  grade  and  level, 
without  restriction  as  to  tiie  number  of  tracks,  or  the  place  where 
they  are  to  be  laid  (says  Justice  Meeeick),  the  company  is  au- 
thorized to  put  down  and  maintain,  upon  any  part  of  the  prem- 
ises within  the  limits  of  the  location,  such  number  of  tracks  as 
are  essential  to  the  convenient  transaction  of  its  business,  and 
for  such  purpose  it  may  make  any  necessary  alterations  of  the 

'  Parrot  v.  Cincinnati,  Hamilton  &  placed  on   public  highways  in  such 

Dayton  R.  R.  Co.,  supra;  Cincinnati  manner  as  to  impair  the  incidental 

&  S.  Gr.  Ave.  Str.  Ry.  ^o.  v.  Cummins-  rights  of   the  abutting  land  holder, 

yille  and  others,  14  Ohio  St.  523,  550;  he  is  entitled  to  compensation  under 

Cincinnati  College  b.  Nesmith,  2  Cin.  the  law;  but  that  such  is  not  gen- 

(Superior  Court)  24;  Grand  Rapids  &  erally  the  rule  in  other  states:  Street 

Ind.  R.  R.  Co.  V.  Heisel,  38  Mich.  62;  R.  W.  Co.  v.   Cumminsville,   supra; 

City  of  Pekin  v.  Winkel,  77  111.  56;  Hatch  v.  Cincmnati  &  Ind.  R.  R.  Co., 

Chicago,  Burlington  &  Quincy  R.  R.  18  Ohio  St.  92. 

Co.  V.  MoGinnis,  79  111.  269;  Carl  v.  ^parrot  v.  C,  H.  &  D.  R.  R.  Co., 

Sheboygan  &  Fond  du  Lac  R.  R.  Co.,  supra;  A.  &  N.  R.  R.  Co.  ■».  Garside, 

46  Wis.  625;    Central  Branch  Union  supra;  Props,  of  Locks  and  Canals  v. 

Pac.  R.  R.  Co.  V.  Twine,  23  Kans.  585;  Nashua  &  Lowell  R.  R.  Co.,  10  Cush. 

Tate  V.  Mo.,  Kans.  &  Tex.  Ry.  Co.,  64  385;  Boston  &  Worcester  R.  R.  Co.  v. 

Mo.  149;  Atlantic*  Pac.  R.  R.  Co.  v.  Old  Colony  R.  R.  Co.,  12  Cush.  605; 

St.  Louis,  3  Mo.  App.  315;  Virginia  &  Stone  v.  Fairbury,  Pontiao  &  N.  W. 

Truckee  R.  R.  Co.  v.  Lynch,  13  Nev.  R.  R.  Co.,  68  111.  394. 

92;   Fritz  v.  Hobson,  L.  R.,  14  Ch.  'State  v.  Portland,  Saco  &  Ports- 

Div.  542.    It  is  also  held  in  Ohio  that  mouth  R.  R.  Co.,  58  Maine  46. 
for  additional  burdens,  as  railways, 
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grade  or  surface  of  the  highway.'  Moreover,  such  alteratioa 
will  not  constitute  a  nuisance  or  unlawful  obstruction,  if  in  all 
other  respects  the  highway  be  kept  in  good  repair,  so  as  to  be 
safe  and  conrenient  for  passengers." 

But  though  a  railroad  in  a  public  road  or  street  is  not  in  itself 
a  nuisance,  when  placed  there  by  authority  and  properly  used, 
yet  if  there  be  no  autliority  therefor,  or  the  authority  be 
to  construct  it  in  one  place,  and  it  be  constructed  in  another  and 
different  place,  in  a  public  highway  or  street,  it  then  becomes  a 
public  nuisance,  if  an  obstruction  to  the  travel  and  use  of  such 
road  or  street,  and  may  be  proceeded  against  as  such  lay  the  pub- 
lic authorities,  and  may  be  abated  accordingly.' 


'  Commonwealth  v.  Hartford  &  New 
Haven  R.  R.  Co.,  14  Gray,  379,  380. 
And  see  Davis  v.  Chicago  &  North- 
western Ry.  Co.,  46  la.  389,  16  Am. 
Ry.  Rep.  45.  Where  a  company  is 
empowered  to  lay  double  tracks,  the 
power  is  not  exhausted  by  laying  a 
single  track,  and  the  other  may  be 
subsequently  laid:  Phil.,  Wilm.  & 
Bait.  R.  R.  Co.  V.  Williams,  54  Penn. 
St.  103;  People's  Pass.  Ry.  Co.  v.  Bald- 
win, 37  Leg.  Int.  424. 

"  Commonwealth  v.  Hartford  &  New 
Haven  R.  R.  Co.,  14  Gray  379,  3S0, 
381;  Davis  v.  C.  &  N.  W.  Ry.  Co.,  su- 
pra. 

^  Commonwealth  v.  Erie  &  North- 
East  R.  R.  Co.,  27  Penn.  St.  (3  Casey), 
339;  Harrington  v.  St.  Paul  &  Sioux 
City  R.  R.  Co.,  17  Minn.  215, 8  Am.  Ry. 
Rep.  247;  Denver  &  Swansea  Ry.  Co. 
V.  Denver  City  Ry.  Co.,  2  Col.  673,  20 
Am.  Ry.  Rep.  339;  Jones  v.  Pestiniog 
Ry.  Co.,  Law  Rep.  3  Q.  B.  733.  But 
the  legality  of  such  road  can  not  be 
inquired  into  collaterally:  Cleveland, 
Painesville  &  Ashtabula  R.  R.  Co.  v. 
The  City  of  Erie,  27  Penn.  St.  (3  Ca- 
sey), 380;  Denver  &  Swansea  Ry.  Co. 
».  Denver  City  Ry.  Co.,  supra.  But 
the  rights,  privileges  and  franchises 
claimed  by  each  company,  are  proper 
subjects  of  inquiry  in  a  suit  between 
them  to  restrain  a  nuisance:  D.  &  S. 
Ry.  Co.  ».'  D.  C.  Ry.  Co.    The  case  of 


Harring  on  v:  St.  P.  &  S.  C.  R.  R.  Co., 
supra,  holds  the  unlawful  construction 
of  a  railroad  in  a  street,  the  fee  of  which 
is  in  the  adjoining  owner,  without  com- 
pensation being  made,  is  a  private 
nuisance,  and  can  be  restrained  by  in- 
junction; and  that  the  rule  that  equity 
will  not  interfere  where  there  is  an  ade- 
quate, specific  remedy,  does  not  apply 
where  defendant's  charter  provides  no 
mode  in  which  the  land  owner  can  ob- 
tain compensation  at  his  own  instance. 
A  mandamus  to  compel  defendant  to 
make  application  for  the  assessment  of 
damages  would  not  lie:  Ibid.  And  it  is 
no  bar  to  plaintiff's  right  that  the  road 
is  constructed  and  in  operation;  but  in 
this  case  the  injunction  was  ordered 
not  to  issue  if  the  defendant  forthwith 
instituted  proper  proceedings  for  the 
condemnation  of  the  land:  Ihid.  See 
further,  in  support  of  the  general  doc- 
trine, Cox  V.  Louisville,  New  Albany 
&  Chicago  R.  R.  Co.,  48  Ind.  178,  8 
Am.  Ry.  Rep.  296,  a  case  in  some  re- 
spects like  the  last  cited,  and  holding 
much  the  same  rule  with  regard  to  in- 
junctions. They  also  say  in  this  case 
the  owner  may  maintain  an  action  to 
recover  possession.  It  is  held,  too, 
contrary  to  the  foregoing  case,  that  an 
injunction  will  not  be  granted  after 
the  acts  are  done,  but  that  for  a  con- 
tinuance of  the  injury  an  injunction 
will  be  granted. 
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It  is  a  settled  principle  of  the  law  in  Massachusetts  that  the 
obstruction  of  a  highway,  hy  the  construction  of  a  railroad  across 
it  in  a  manner  not  authorized  bj  law,  is  a  nuisance,  and  that  the 
proper  remedy  is  an  indictment  against  the  company.'  It  does 
not  follow,  as  an  absolute  result  from  this  doctrine,  that  alt 
crossings  of  highways  by  railroads  are  nuisances,  but  that  the 
obstruction  thereof  by  crossings  is  such  if  unauthorized;  for  it 
is  also  held  that  the  building  of  a  railroad  across  or  in  a  high- 
way is  not  necessarily  a  nuisance  in  itself,  but  rather  that  the 
nuisance  (if  one  exists)  grows  out  of  the  manner  of  construction 
and  user  thereof."  The  state  has  plenary  control  of  its  high- 
ways, and  therefore  if  the  act  done,  and  the  manner  in  which  it 
is  done,  are  done  by  permission  of  competent  authority,  neither 
the  one  nor  the  other  will  amount  to  a  nuisance,  although  there 
is  occasioned  thereby  more  or  less  obstruction  to  the  highway, 
which  the  state  may  alter,  abolish  or  modify  the  use  of,  at 
pleasure.' 

An  unauthorized  order  of  an  inferior  tribunal,  illegal  in 
itself,  will  not  justify  the  company  in  a  departure  from  the  re- 
quirements of  a  previous  legal  and  authorized  order  as  to  the 
manner  of  crossing  a  highway  by  a  railroad.  The  prior  and  le- 
gal order  must  be  complied  with,  for  the  acts  of  an  inferior  tri- 
bunal outside  of  its  jurisdiction  will  not  be  a  legal  justification 
for  acts  done  in  conformity  thereto'. 

4.  Police  power  of  toTirns  and  cities  over  such  places. — 
Though  the  streets  of  municipal  corporations,  as  towns  and  cities, 
be  subjected  by  law  to  the  local  jurisdiction  of  such  municipalities 
for  purposes  of  grading,  curbing  and  paving,  and  other  improve- 
ments, they  are  nevertheless  liable,  at  the  same  time,  to  the  para- 
mount control  of  the  state,  through  the  legislature,  as  to  their 
being  used  by  carriages,  railways,  or  other  means  of  locomotion ; 

'  Commonwealtli  v.  Nashua  &  Low-  Regina  ». Wilson,  18  Q.  B.  348;  Norfeh- 

ell  R.  R.  Co.,  2  Gray,  54;  Common-  ern  Cent.  Ry.  Co.  v.  Comm.,  90  Pennt 

wealth  V.  New  Bedford  Bridge,  2  Gray,  St.  300;  S.  C.  9  Wkly.  Notes  of  Ca-s., 

345;    Commonwealth  v.  Vermont  &  129. 


s.  R.  R.  Co.,  4  Gray,  22;  Comm.  v.  -  Commonwealth    ».    Vermont     & 

Old  Colony  &  F.  R.  R.  R.  Co.,  14  Gray,  Mass.  R.  R.  Co.,  4  Gray,  22. 

98.    And  see  Davis  v.  City  of  New  'Commonwealth     v.     Vermont    & 

York,14  N.  Y.  525;  Cent.  R.  R.  Co.  v.  Mass.  R.  R.  Co.,  4  Gray,  22. 

State,  3  Vroom,  220;  Regina  ».  Great  *  Commonwealth     ».    Vermont    & 

North  of  England  Ry.  Co.,  9  Q.  B.  315;  Mass.  R.  R.  Co.,  4  Gray,  22. 
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ami  this,  too,  without  discrimination  as  between  the  inhabitants 
of  sucli  places  and  persons  residing  elsewhere.  For  though 
such  municipal  corporations  are  in  one  sense  separate  communi- 
ties, yet  they  do  not  stand,  in  their  relation  to  the  streets  situ- 
ated within  tlieir  territorial  limits,  as  the  state  stands  in  relation 
to  all  highways  situated  within  its  territorial  limits,  which  in- 
clude the  territory  of  such  municipalities,  in  common  with  other 
portions  of  its  dominion.  All  parts  alike  are  subject  to  the  su- 
perior power  of  the  state,  including  the  corporate  franchise  itself, 
or  municipal  existence  of  such  municipalities,  which  may  be 
abolished 'by  law  at  the  will  of  the  legislative  power;  and  as  a 
consequence;  the  state  has  paramount  power  over  such  streets. 
If  it  were  not  so,  such  municipalities  would,  in  reference  thereto, 
be  sovereign  within  their  corporate  precincts,  and  the  public 
lines  ot  communication,  as  well  common  highways  as  railroads, 
turnpikes  and  canals,  might  be  cut  up  and  obstructed  by  every 
petty  municipal  corporation  through  which  they  pass;  a  condi- 
tion of  things  not  to  be  tolerated.  The  owners  of  town  plats  may 
lay  out  streets  at  will,  or  the  owners  of  town  property  dedicate  it 
to  public  uses  as  streets,  yet  the  dominion  of  the  state  attaches 
thereto,  with  power  to  control  the  same,  and  it  may  enlarge,  re- 
strict, or  vacate,  as  the  public  good  may,  in  the  opinion  of  the 
legislative  department,  require.'     From  these  principles  it  fol- 

>  Case  of  Philadelphia  &  Trenton  Bradw.  (111.),  172;  Denver  &  Swansea 
Raihoad  Co.,  6  Wharton,  25;  S.  C.  2  Ry.  Co.  v.  Denver  City  Ry.  Co.,  2  Col. 
Am.  R.  W.  Cas.  269;  Rung  v.  Shone-  673,  20  Am.  Ry.  Rep.  339;  Perry  v. 
berger,  2  Watts,  23;  Branson  t).  City  of  New  Orleans,  M.  &  C.  R.  R.  Co.,  55 
Phila.,  47  Penn.  St.  (11  Wright),  829;  Ala.  413:  Atlantic  &  Pao.  R.  R.  Co. 
Atty.  Genl.  v.  Lombard  &  S.  Sts.  Pass.  v.  St.  Louis,  3  Mo.  App.  315;  S. 
R.  R.  Co.,  lOPhU.352;  MUburnii.The  C.  66  Mo.  228.  See  Pettis^.  John- 
City  of  Cedar  Rapids  and  others,  12  son,  56  Ind.  139.  But  in  Colorado, 
Iowa,  246;  City  of  Clinton  v.  Cedar  under  the  acts  of  Congress  of  1867, 
Rapids  and  M.  R.  R.  R.  Co.,  24  Iowa,  the  grant  miist  be  by  general  law: 
455;  Cook  V.  The  City  of  Burlington,  D.  &  S.  Ry.  Co.  v.  D.  C.  Ry.  Co., 
30  Iowa,  94;  Ingraham,  Kennedy  &  supra.  The  general  corporation  law 
Day  V.  The  Chicago,  D.  &  M.  R.  R.  (Rev.  Stats.  117)  makes  no  provision 
Co.,  34  Iowa,  249;  Pacific  R.  R.  Co.  for  street  railways,  and  under  it  no 
V.  Leavenworth  City,  1  Dillon's  C.  C.  right  can  be  acquired  to  construct  and 
Reps.,  393;  People  v.  Kerr,  27  N.  Y.  operate  such  railways :  Ihid.  It  follows 
188,  213,  214;  Metropolitan  City  Ry.  from  this  that  a  city  can  not,  by  spe- 
Co.  ■».  Chicago  West  Div.  Ry.  Co.,  87  cial  act,  receive  such  power,  or  grant  it 
111.  317,  19  Am.  Ry.  Rep.  64;  Hickey  away:  Ihid.  Under  Sees.  411  and  412 
V.  Chi.  &  Western  Ind.  R.  R.  Co.,  6  of  the  municipal  code  of  Ohio,  a  grant 


HIGHWAYS,    STEEETS   AND   ALIETS. 


509 


lows,  that  whether  the  public  highway  be  an  ordinary  road  in 
the  country,  or  a  street  in  a  corporate  village,  town  or  city,  the 
state,  through  its  legislature,  may  allow  the  same  to  be  used 
for  railways  and  railway  transportation,  by  steam  or  other  power, 
over,  across,  or  lengthwise  along  the  same,  in  such  manner  and 
on  such  terms  as  may  be  deemed  proper  for  the  convenience 
and  good  of  the  public  at  large.'  But  the  state  may  grant  such 
power  to  cities,  or  ratify  its  unauthorized  use  by  them." 

The  ruling  in  Kentucky  uniformly  is  that  the  municipal  au- 
thorities of  towns  and  cities  (subiect,  of  course,  to  the  paramount 
power  of  the  state,  when  by  it  asserted,)  have  full  power  and  au- 
thority over  the  public  streets,  and  may  grade  and  re-grade,  and 
alter  and  improve  the  condition,  and  increase  the  use  of,  the  same 


by  a  city  council  of  the  right  to  build 
a  street  railroad,  must  be  made  by  or- 
dinance directly  to  the  grantee,  to  be 
therein  named,  and  the  authority  to 
make  the  grant  can  not  be  delegated  to 
any  officer  or  board:  State  ex  rel.  Hen- 
derson V.  BeU,  34  Ohio'  St.  194,  21 
Am.  Ry.  Rep.  84.  By  constitutional 
provision  in  Missouri,  the  legislature 
can  not  authorize  the  use  of  streets  in 
cities  without  the  consent  of  the  muni- 
cipal authorities :  Atlantic  &  Pao.  R. 
R.  Co.  V.  CHy  of  St.  Louis,  3  Mo.  App. 
315;  S.  C.  66  Mo.  228.  See  Hickey  v. 
Chi.  &  Western  Ind.  R.  R.  Co.,  6 
Bradw.  (111.),  172.  Such  consent, 
when  given,  is  irrevocable:  Brooklyn 
Cent.  R.  R.  Co.  v.  Brooklyn  City  R. 
R.  Co.,  32  Barb.  358;  People's  Pass. 
Ry.  Co. ».  Baldwin,  37  Leg.  Int.  424. 
A  refusal  to  assent  exhausts  the  power, 
and  can  not  be  reconsidered :  Musser  v. 
Fairmount  &  A.  St.  Ry.  Co.,  5  Penn. 
L.  J.  466.  In  Iowa,  cities  have  pow- 
er to  permit  the  use  of  their  streets  for 
horse  railroads,  but  notfor  steam  rail- 
roads: Stanleys.  City  of  Davenport, 
54  la.  463;  S.  C.  6  N.  W.  Repr.  706, 
2  Id.  1064.  It  foUows  from  the  text 
that  cities  can  not  impose  conditions 
where  a  grant  has  been  made  by  the 
legislature:  City  of  Council  Bluffs 
V.  Kansas  City,  St.  Jos.  &  Council 
Bluffs'  R.  R.  Co.,  45   la.  338.    But 


see  West  Phil.  Pass.  Ry.  Co.  v.  City  of 
Phil.,  10  Phil.  70. 

'  Case  of  Philadelphia  &  Trenton 
Railroad  Co.,  6  Wharton,  25;  S.  C.  2 
Am.  R.  W.  Cas.  269;  Milburn  v.  The 
City  of  Cedar  Rapids,  12  Iowa,  246; 
City  of  (^linton  v.  Cedar  Rapids  &  M. 
R.  R  R.Co.,  24  Iowa,  455;  Cook  v.  City 
of  Burlington,  30  Towa,  94;  Ingrahani, 
Keunedy  &  Day  v.  The  Chicago,  D.  & 
M.  R.  R.  Co.,  34  Iowa,  249;  Paciiio  R. 
R.Co.  V.  City  of  Leavenworth,  1  Dillon's 
C.  C.  R.  393.  In  the  case  of  Clinton 
V.  C.  R.  &  M.  R.  R.  R.  Co.,  above 
cited,  the  Supreme  Court  of  Iowa, 
Dillon,  Justice,  hold  that  the  streets 
of  a  ci'y,  even  where  the  fee  is  vested 
in  the  city  corporation,  are  not  priva'e 
property  in  the  sense  of  the  constitu- 
tional provision  which  inhibits  the 
taking  of  private  property  for  public 
use  without  makmg  compensation 
therefor. 

2  Chicago  &  Northwestern  Ry.  Co. 
«.  People,  91  111.  251i  City  of  Quinoy 
V.  Chi.,  B.  &  Q.  B.  R.  Co.,  ^2  111.  21; 
Cairo  &  Vincennes  R.  R.  Co.  v.  People, 
Id.  170;  Edwardsville  R.  R.  Co.  v. 
Sawyer,  Id.  377.  But  this  will  not 
authorize  an  exclusive  grant:  State  v. 
Cincinnati  Gas  Light  &  Coke  Co.,  18 
Ohio  St.  262;  Cincinnati  Street  R. 
R.  Co.  V.  Smith,  29  Id.  291. 
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at  will.'  For  a  discreet  exercise  of  this  power,  no  damages  or 
compensation  are  payable  to  the  owners  of  lands  abutting 
thereon,  for  all  such  property  is  bought,  sold  and  held  subject 
to,  and  with  a  view  to  the  exercise  of,  this  power."  Therefore 
such  municipal  authorities,  thus  clothed  with  control  by  the 
state,  may  authorize  the  construction  and  operating  of  railroads 
in  the  public  streets  of  their  municipalities,  and  to  do  all  such 
things,  and  make  such  erections,  as  are  necessary  to  that  end 
without  liability  therefor,  provided  the  same  be  done  in  a  discree, 
and  not  a  negligent  or  wanton,  manner;'  the  only  restriction 
thereon  is  that  it  is  not  to  be  inconsistent  with  the  ends  for 
which  streets  are  established.*  But  if  indiscreetly  done,  so  as 
to  unnecessarily  occasion  an  injury — as  by  obstructing  access 
to,  or  flowing  water  back  on,  the  abutting  grounds,  the  com- 
pany is  liable.' 

Consent  of  an  abutting  land  holder  to  the  location  of  a  rail- 
road in  the  street  whereon  his  property  abuts,  is  consent  also  to 
the  construction  of  the  road  there,  and  to  the  doing  of  whatever 
is  proper  to  that  end,  including  re-grading,  if  necessary  to  make 
a  suitable  roadway;  and  having  thus  consented,  he  will  not  be 
entitled  to  damages  caused  by  such  erections.' 

'  Keasy  v.  City  of  Louisville,  4  Dana,  not  exclusively  to  be  devoted  to  foot 

154;  Lexington  &  Ohio  R.  R.  Co.  v.  passengers  and  vehicles  moved  by  ani- 

Applegate,  8  Dana,  289;  Wolfe  v.  The  mal  power";  and  that  if  such  were 

Covington  &  Lexington  R.  R.  Co.,  15  the  rule,  "it  is  very  certain  that  the 

B.  Mod.  409;    Louisville  &  Frankfort  progress  of  improvements,  and  the  ex- 

R.  R.  Co.  V.  Brown  and  others,  17  B.  igencies  of  society,  have  left  such  a 

Mon.  763.  rule  far  behind":    Chapman  v.  The 

2  Louisville  &  Frankfort  R.  R.  Co.  v.  Albany  &  Sch.  R.  R.  Co.,  362,   363. 

Brown  and  others,  17  B.  Mon.  763,  And  in  the  same  case  the  Supreme 

775;  Wolfe  V.  The  Covington  &  Lex-  Court    of    New  York    say,   a    street 

ington  R.  R.  Co.,  15  B.  Mon.  409.  "  maybe  used  in  any  way  which  shall 

'  Keasy  v.  The  City  of  Louisville,  4  best  promote  the  interests  and  business 

Dana,  154;  Wolfe  v.  The  Covington  &  of  the  city  or  village  where  it  is  loca- 

^Lexington  R.  R.  Co.,  15  B.  Mon.  409;  ted":    10  Barb.  S.  C.  Reps.  360,  363. 

Louisville  &  Frankfort  R.  R.  Co.  v.  ^  Louisville  &  Nashville  R.   R.  Co. 

Brown  ani  others,  17  B.  Mon.  763.  v.  Hodge,  6  Bush  (Ky.),  141. 

*  Lexington  &  Frankfort  R.  R.  Co.  «  Wolfe  v.  The  Covington  &  Lexing- 

V.  Brown  and  others,  17  B.  Mon.  777.  ton  R.  R.  Co.,  15  B.  Mon.  404.     The 

And  so  in  New  York:  Chapman  v.  Al-  consent  of  property  owners,  in  Ohio, 

bany  &  Sch.  R.  R.  Co.,  10  Barb.  360.  required  by  the  acts  of  1866  and  1868, 

In  the  language  of  the  Supreme  Court  is  not  required  since  the  amendment 

of  New  York,  "  streets,  within   the  of  Sec.  412  of  the  Municipal   Code, 

limits  of  municipal  corporations,  are  The  consent  there  provided  for,   by 


HIGHWAYS,    STEEETS   AND   ALLEYS.  511 

A  municipality  which  grants  to  a  railroad  company  power  to 
lay  its  tracks  in  the  streets  of  the  city,  without  being  authorized 
so  to  do  by  the  legislature,  is  liable  to  respond  in  damages  to  an 
adjoining  owner  who  is  ds^maged  thereby.' 

The  same  rule  prevails  in  Georgia.  Under  the  act  of  May  1st, 
1760,  and  amendatory  acts,  the  mayor  and  aldermen,  or  munici- 
pal authorities,  hold  the  title  to  streets,  avenues  and  public 
squares,  in  towns  and  cities,  in  trust  lor  the  accustomed  use  of  the 
public,"  yet  such  holding  is  subject  to  the  right  of  eminent  do- 
main in  the  state;  aud  if  it  be  said  that,  either  by  contract  or  by 
dedication  (which  latter  is  in  itself  a  species  of  contract),  the  in- 
habitauts  and  owners  of  adjacent  lots,  as  also  the  traveling  pub- 
lic, have  a  species  of  vested  right,  yet  these  rights  and  contracts 
are  obtained  and  held,  and  so  are  all  contracts  made,  subject  to 
the  right  of  eminent  domain;  and  therefore  contracts  and  rights 
of  property  are  not  violated  by  its  exercise,  and  the  appropria- 
tion of  property  to  one  public  use  by  the  legislature  does  not 
prevent  its  being  put  to  an  additional  servitude.'  l^or  have  the 
municipal  authorities  any  such  rights  in  the  streets  and  public 
thoroughfares  as  will  entitle  them  or  their  municipalities  to  pe- 
cuniary compensation  for  additional  servitudes  laid  or  imposed 
thereon,  by  permitting  their  occupancy  and  use,  in  common  with 
the  public,  by  railroad  corporations.*  Nor  will  an  injunction 
lie,  either  for  the  municipalities,  or  by  them  for  the  benefit  of 

whomsoever   obtained,   inures  to  the  25;  Rio  Grande  R.  R.  Co.  v.  City  of 

benefit  of  the  lowest  bidder:  State  ex  Brownsville,  45  Tex.  88. 

rel.  V  Bell,  34  Ohio  St.  194;   S.  C.  21  =  Savannah  &  Thunderbolt  R.  R.  Co. 

Am.  Ry.  Rep.  84.  v.  The  City  of  Savannah,  45  Geo.  602. 

'  Stanley  v.   City  of  Davenport,  54  ^  Savannah  &  Thunderbolt    S.  R. 

la.  463;  S.  C.  2  N.W.  Repr.  1064.  Co.  v.  City  of.  Savannah,  45  Geo.  602; 

'  Savannah  &  Thunderbolt  R.  R.  Co.  Struthers  v.  Dunkirk,  W.  &  P.  R.  R. 
V.  The  City  of  Savannah,  45  Geo.  602;  Co..  87  Penn.  St.  282;  Perry  v.  New 
S.  C.  8  Am.  Ry.  Reps.  36.  And  see  Orleans,  M.  &  C.  R.  R.  Co.,  55  Ala. 
Struthers ».  Dunkirk, W.&  P.  R.R.Co.,  413;  Matter  of  N.  Y.  Cent.  &  H.  R. 
,87  Penn.  St.  282:  Perry  v.  New  Orleans,  R.  R.  Co.,  77  N.  Y.  248;  Hine  «.  Ke- 
M.  &  C.  R.  R.  Co.,  55  Ala.  413;  Mat-  okuk  &  Des  Moines  R.  R.  Co.,  42  la. 
ter  of  N.  Y.  Cent.  &  Hudson  River  R.  636;  City  of  Council  Bluffs  v.  Kansas 
R.  Co.,  77  N.  Y.  248;  Hine  v.  Keokuk  City,  St.  Joe  &  0.  B.  R.  R.  Co.,  45  la. 
&  Des  Moines  R.  R.  Co.,  42  la.  636;  338;  Chicago,  Rock  Island  &  Pac.  R. 
City  of  Council  Bluffs  v.  Kansas  City,  R.  Co.  v.  City  of  Joliet,  79  111.  25;  Rio 
St.  Joe  &  Council  Bluffs  R.  R.  Co.,  45  Grande  R.  R.  Co.  v.  City  of  Browns- 
la.  338;  Chicago,  Rook  Island  &  Pa-  ville,  45  Tex.  88. 
ciiic  R.  R.  Co.  v.  City  of  Joliet,  79  lU. 
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citizens  or  residents  along  such  public  places,  to  prevent  such  user; 
but  if  such  private  individuals  be  damaged  by  the  manner  of 
constructing  railroads  thereon,  their  remedy  is  by  proper  appli- 
cation or  action  in  the  courts.' 

Where  a  city  grants  to  a  railroad  company  the  right  of  way  in 
its.  street  or  streets  for  a  valuable  consideratioii,  equity  will  pro- 
tect the  company  from  any  improper  interference  with  its  rights 
growing  out  of  the  contract.  Thus,  where  the  grant  was  made 
on  condition  that  the  company  should  grade  and  prepare  the 
street  for  the  reception  of  not  only  its  own  road,  but  the  railroad 
of  another  company,  and  should  allow  such  other  company  the 
use  of  one-half  thereof  thus  prepared,  on  payment  of  half  the  cost 
of  preparing  the  street  for  both  roads,  equity  will  restrain  the 
city  from  allowing  such  other  company  the  use  thereof  on  pay- 
ment of  the  amount  to  the  city  itself,  instead  of  to  the  company 
preparing  the  road-bed,  and  will  also  restrain  such  other  compa- 
ny from  paying  the  money  into  the  city  treasury,  the  first  com- 
pany having  faithfully  performed  its  part  of  the  contract.' 

An  undertaking  by  a  railroad  company  to  pave  a  street,  or  por- 
tion thereof,  does  not  obligate  it  to  grade  as  well  as  pave  the 
same.  The  obligation  or  duty  of  grading  still  remains  upon  the 
public  authorities,  and  an  effort  of  a  municipality  to  collect  of 
the  company  the  cost  of  such  grading,  after  the  same  is  done  by 
it,  will  be  restrained  by  injunction.' 

In  Iowa,  railroad  corporations  have,  by  statute,  authority  to 
construct  their  roads  over,  and  to  pass  over,  streets  in  cities,  with- 
out the  consent  of  the  municipal  authorities — sabject,  however,  to 
proper  equitable  control  of  the  judiciary  as  to  any  abuse  of  the 
right,  and  subject,  also,  to  the  reasonable  police  regulations  of  the 
city  council  or  muhicipal  authorities.*  This  right  does  not  de- 
pend upon  previous  payment  tothe  city  of  the  damages  occasioned 

'  S.  &  T.  R.  R.  Co.  V.  City  of  S.,  su-  *  City  of  Clinton  v.  Cedai  Rapids  & 

Pru-  Missouri  River  R.  R.  Co.,  24  Iowa,  455; 

2  Southwestern  R.  R.  Co.  v.  Sere-  Chicago,  Newton  &  S.W.  R.  R.  Co.  v. 
ven,  45  Geo.  613;  S.  C.  3  Am.  Ry.  Mayor  and  Trustees  of  Town  of  New- 
Reps.  43.  ton,  86  Iowa,  299;  Hine  v.  Keokuk  & 

'Fort  Street  &  Elmwood  R.  R.  Co.  DesMoines  R.  R.  Co.,  42  la.  636;  City 

V.  Schneider,  15  Mich.    (2  Jennison),  of  Council  Bluffs  v.  Kansas  City,  St. 

74;  Smith  and  others  v.  Fort  Str.  &  E.  Jos.  &  C.  B.  R.  R.  Co.,  45  la.  338. 
Ave.  Ry.Co.,  17  Mich.  (4  Jennison),  66. 
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by  such  occapanby.*  Nor  can  such  use  be  regarded  as  a  nuisance.'^ 
In  the  wellkaown  case  of  Murphy  v.  The  City  of  Chicago,  an 
action  on  the  case  for  damages  to  abutting  property  occasioned 
by  the  city  in  allowing  West  Water  street  to  be  occupied  for 
railroad  purposes,  and  for  subverting  plaintiff's  easement  in  said 
street,  this  whole  question  is  reviewed  and  ably  discussed.  Jus- 
tice Caton'  lays  down  the  law  in  relation  to  the  power  of  the 
authorities  over  the  streets  as  follows: " 

In  Pennsylvania  it  is  held,  and  such  we  believe  to  be  the 
proper  :  uling,  that  the  municipal  authorities  of  a  city,  merely  in 
virtue  of  their  powers  as  such,  have  no  authority  to  Compel  a  rail- 
road corporation  to  pave,  or  pay  for  paving,  a  public  street 
lying  side  by  side  of  its  railroad,  upon  the  principle  on  which 
abutting  owners  are  required  to  pave  or  improve  public  streets- 
The  claim  to  do  so,  say  the  Supreme  Court  of  Pennsylvania,  has 


'  City  of  Clinton  v.  Cedar  Rapids  & 
Missouri  River  R.  R.  Co.,  24  Iowa, 
455;  Chi.,  Newton  &  S.  W.  E.  R.  Co. 
V.  Mayor,  etc.,  of  Town  of  Newton, 
36  Iowa,  299;  Hine  v.  Keokuk  &  Des 
Moines  R.  R.  Co.,  42  la.  636;  City  of 
Council  Bluffs  v.  Kansas  City,  St.  Jos. 
&  C.  B.  R.  R.  Co.,  45  la.  838. 
'  '  City  of  Clinton  v.  Cedar  Rapids-  & 
Missouri  River  R.  R.  Co.,  24  Iowa, 
455;  Chi.,  Newton  &  S.  W.  R.  R.  Co. 
V.  The  Mayor,. etc.,  36  Iowa,  299. 

* "  After  all,  the  whole  of  this  case 
is  resolved  into  this  simple  inquiry, 
whether  the  Common  Council  has  ex- 
ceeded its  legitimate  authority  in  al- 
lowing the  railroad  track  to  be  laid  in 
Water  street,  and  in  raising  the  grade 
of  Randolph  street  so  as  to  pass  over 
Water  street.  If  it  has  not,  the  law 
is  too  well  settled  to  adniit  of  dispute 
at  this  day,  that  the  city  is  not  liable 
for  damages  resulting  from  the  exer- 
cise of  such  lawful  authority.  *  *  *  * 
Their  power  over  this,  is  the  same  as 
oyer  any  other  street — neither  more 
nor  less.  Then  the  question  recurs, 
what  is  the  legitimate  use  of  the  street 
by  the  Common  Council?  That,  too,  is 
well  settled.  It  is  the  settled  law  of 
33 


this  court,  as  well  as  in  most  of  the 
other  states  of  this  Union,  that  it  is  a 
legitimate  use  of  a  street  or  highway 
to  allow  a  railroad  track  to  be  laid 
down  in  it,  and  for  doing  so  the  city 
is  not  liable  for  any  damages  which 
may  accrue  to  individuals.  Cases 
are  constantly  occurring  where  in- 
dividuals are  incommoded,  and  thus 
really  damaged,  in  this  way,  for 
which  the  law  can  afford  no  remedy. 
Sometimes  portions  of  a  street  ai-e 
occupied  by  building  materipls,  to  the 
great  inconvenience  of  a  neighbor,  but 
he  must  submit  to  it  from  necessity, 
and  without  compensation.  So,  too, 
of  the  complaint  that  the  grade  of 
Randolph  street  has  been  raised  at  the 
crossing  of  Water  street,  so  as  to 
preclude  passage  from  one  to  the 
other  except  by  a  flight  of  stairs., 
The  grade  of  streets  is  within  the  ex- 
clusive control  of  the  Common  Coun-,  , 
cil,  and  the  law  is  well  settled  that  in- 
dividuals who  are  discommoded  there- 
by, must  submit,  without  compensa- 
tion, to  such  improvements  for  the 
general  good" :  Murphy  v.  City  of  Chi- 
cago, 29  111.  286,  287.      < 
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no  foundation  either  in  the  letter  or  the  spirit  of  the  law.     Ifot 
in  the  letter,  because  the  company  do  not  own  the  land  sought 
to  be  charged  with  the  burden,  but  only  the  right  of  way.     Not 
in  the  spirit,  for  paving  laws  are  predicated   upon  the  idea  of  a 
cotumon  benefit,  and  a  railroad  can  derive  no  such  benefit  there- 
from.'   The  court,  in  conclusion,  say:  "  It  would  be  strange  legis- 
lation that  would  autliorize  the  soil  of  one  public  road  to  be  taxed, 
in  order  to  raise  funds  to  make  or  improve  a  neighboring  one."' 
But  where  the  charter  of  a  railroad  company  prohibits  it  from 
occupying  streets  without  corporate  leave  froin  the  municipal 
authorities,  given  by  ordinance,  and  requires,  in  case  of  such 
occupancy  under  municipal  permission,  that  the  company  shall 
keep  so  much  of  the  street  as  shall  be  used  by  it  in  perpetual 
good  repair,  and  the  railroad  company  use  and  occupy  a  street 
with  its  road  under  a  grant  by  ordinance,  requiring  as  a  condi- 
tion thereof  that  the  company,  in  addition  to  the  statutory  ob- 
ligations of  the  charter,  be  compelled  to  keep  the  street  "in 
perpetual  good  order  and  repair,  from  curb  to  curb,  in  its  whole 
length,"  and  the  same  is  accepted  by  the  company,  it  is  bound, 
not  only  by  its  charter,  but  by  its  contract  with  the  municipality, 
to  comply  with  both  such  obligations,  and  to  keep  the  street 
in   perpetual  good  order  and  repair,  including  the  cleaning  up 
and  removal  of  accumulations  thereon,  from  time  to  time,  in 
all  its  parts  from  curb  to  curb." 

But  in  Ohio  it  is  held,  that  a  railroad  track  and  right  of  way 
in  or  across  a  public  street  is  within  the  meaning  of  the  statute 
of  that  state  of  May  3d,  1852,  for  the  organization  of  towns  and 
cities,  which  confers  upon  the  municipal  authorities  power  to 
assess  the  costs  of  street  improvements  upon  the  lots  and  lands 
abutting  upon  the  streets  improved,  and  that,  therefore,  a  railroad 
company  is  liable  to  such  assessment.* 

I  Philadelphia  v.  The  Philadelphia,  Co.  ».  St.  Giles,  L.  R.,  4  Exch.  Div.  239. 

Wilmington  &  Baltimore  R.  R.  Co.,  "pjjii.  ^_  pyi^^  Wilm.  &  BaJt.  R.  R. 

33  Penn.  St.  (9  Casey),  41,  43;  June-  Co.,  supra,  p.  43. 

tion  R.  R.  Co.  0.  City  of  Philadelphia,  '  Pittsburgh  &  Birmingham  Pass.  R. 

88  Penn.  St.  424;  City  of  Bridgeport  R.  Co.  v.  The  Borough  of  Birming- 

V.  N.  T.  &  New  Haven  R.  R.  Co.,  36  ham,  51  Penn.  St.  41. 

Conn.  255;  New  York  &  New  Haven  *  Northern  Ind.  R.  R.  Co.  v.  Con- 

R.  R.  Co.  V.  City  of  New  Haven,  42  nelly,  10  Ohio  St.  159.  And  gee  Troy& 

Conn.  279;  New  York  &  Harlem  R.  R.  L.   R.   R.  Co.  v.  Kane,  9  Hun,  506; 

Co.  V.  Morrisania,   7  Hun,  652.    See  Burlington  &  Mo.  River  R.  R.  Co.  ». 

London,  Brighton  &  South  Coast  Ry.  Spearman,  12  la.  112;  City  of  Daven- 
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Undet  an  agreement  by  a  railroad  company,  that  it  "  shall  at 
all  times  keep  the  road-bed  of  said  railroad  in  good  repair,  and 
sliall  keep  said  road-bed  up  to  the  level  of  the  streets;  in  no  case 
shall  said  road-bed  be  above  or  below  the  city  grade  of  the 
streets,  after  said  streets  shall  have  been  graded  by  the  city,"  the 
company  will  not  become  liable  to  fill  up  the  streets  for  such 
purposes.  It  is  merely  required,  when  the  grade  shall  have  been 
established  and  the  street  graded,  to  conform  thereto,  and  to  keep 
its  road-bed  in  repair.'  And  the  city  council  may  release  the 
company  from  its  obligation  to  construct  and  repair  culverts, 
even  though  it  be  without  consideration;'  and  where  the  city 
has  voluntarily  performed  such  work  itself,  after  such  release,  it 
can  not  sustain  an  action  therefor  against  the  railroad  company.' 
"Where  such  a  contract  has  been  entered  into  by  mistake,  or  where, 
from  a  change  of  circumstances,  it  is  deemed  to  operate  unjustly, 
an  agreement  for  additional  compensation,  or  to  annul  or  modify 
it,  is  not  invalid  for  want  of  consideration.* 

S.  Right  of  land  holders  to  compensation  for  the  additional 
burdens. — As  to  the  right  to  run  a  railroad  in  and  along  a  public 
highway  or  street,  when  authorized  to  do  so  by  the  authority  of 
law,  without  making  additional  compensation  to  the  adjoining 
land  owner  for  the  additional  burden  imposed  thereby,  the  Amer- 
ican decisions  so  greatly  differ  that  it  is  impossible  to  lay  down 
any  positive  general  rule  of  law  upon  the  subject,  equally  appli- 
cable to  all  cases.     But  we  feel  warranted,  however, — 

First.  In  assuming  it  as  well  settled,  that  where  the  fee  of 
the  highway  or  street  is,  for  public  purpose  as  a  highway,  in  the 
state,  or  in  the  municipal  authority  controlling  the  locus  in  quo, 
then  the  state  (or  such  municipal  authority,  if  not  prevented  by 
a  law  of  the  state)  has  full  power  to  permit  such  occupancy  and 
user,  and  the  adjoining  land  holder  will  not  be  entitled  to  any 
additional  compensation  or  damages  as  for  the  mere  right  of 
way.  In  such  cases,  tlie  public  being  the  owner  of  not  only  the 
easement  or  ordinary  highway,  but  also  of  the  fee  of  the  soil 
under  and  beneath  the  same,  their  grant  necessarily  protects  the 

port  11.  Miss.  &  Mo.  R.  R.  Co.,  16  la.  Rep.  274. 

348;   Peru  &  I.  R.  R.  Co.  v.  Hanna,  ^Ibid. 

68  Ind.  562.  ^Ibid. 

'  City  of  Galveston  v.  Galveston  City  *  Ibid. 
R.  R.  Co.,  46  Texas,  435,  13  Am.  Ry 
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company  constructing  and  operating  the  railroad  from  all  claim 
of  adjoining  owners  for  damages  as  for  the  mere  right  of  way, 
occasioned  by  the  proper  construction  and  use  thereof.  The 
adjoining  land  holder  parts  with  nothing;  the  enforcement 
of  the  right  of  eminent  domain  is  not  brought  to  bear  upon  his 
rights  or  property,  and  therefore  he  has  no  claim  to  compensa- 
tion for  the  mere  right  of  way  and  the  proper  use  thereof,  as 
there  is  nothing  in  that  respect  to  compensate  him  for.' 

In  regard  to  the  incidental  annoyances  and  inconveniences 
occurring  to  the  adjoining  land  holder  from  the  particular  use 
of  the  street  or  highway  for  a  railroad,  when  the  latter  is  con- 
structed and  used  in  a  proper  manner,  we  may  here  remark  that 
there  can  be  no  pretense  that  they  are  fit  subjects  for  compensa- 
tion or  damages,  in  cases  where  the  fee  of  the  highway  or  street 
is  in  the  public;  for  such  they  are  not  even  where  the  fee,  under 
the  easement,  is  in  the  adjoining  proprietor,  or  where  the  right 
of  way  is  taken  under  the  right  of  eminent  domain  over  the  pri- 
vate lands  of  a  landed  proprietor."     It  would  be  simply  absurd 


'  Milbum  ami  others  v.  City  of  Cedar 
Rapids,  and  the  Chicago,  Iowa  &  Ne- 
braska R.  R.  Co.,  12  Iowa,  246,  259; 
Slatten  v.  Des  Moines  Valley  R.  R. 
Co.,  29  la.  W8;  City  of  Davenport  v. 
Stevenson,  34  la.  22.5,  5  Am.  Ry.-Rep. 
107;  Hamilton  v.  N.  York  &  Harlem 
R.  R.  Co.,  9  Paige,  171;  The  People 
V.  Kerr,  27  N.  Y.  188;  Sixth  Ave. 
Ry.  Co.®.  Gilbert  Elevated  R.  R.  Co., 
43  N.  Y.  Superior,  292;  S.  C.  41  Id. 
489;  Sweet  v.  BuflFalo,  N.  Y.  &  P.  Ry. 
Co.,  13  Hun,  643;  Canal  Trustees 
V.  Haven,  11  111.  554;  Snyder  v.  Penn. 
R.  R.  Co.,  55  Penn.  St.  340;  Severy 
V.  Central  Pacific  R.  R.  Co.,  51  Cal. 
194,  12  Am.  Ry.  Rep.  102;  Colorado 
Cent.  R.  R.  Co.  v.  Mollandm,  4  Co!. 
154.  See  Stange  v.  Hill,  7  N.W.  Repr. 
115;  Grand  Rapids  &  Ind.  R.  R.  Co.  v. 
Heisel,  38  Mich.  62.  And  though  the 
fee  be  in  the  municipal  body,  yet  it  is 
subject  to  the  paramount  power  of 
the  state:  People  v.  Kerr,  27  N.  Y. 
188.  In  the  case  of  Snyder  v. 
Penn.    R.  R.  Co.,    above  cited,  the 


state,  owning  the  highway,  erected 
its  own  railroad  therein,  and  after- 
wards sold  the  railroad  to  the  Penn- 
sylvania Railroad  Company,  a  private 
corporation.  That  company  took  up 
the  rails  and  railroad,  and  moved  them 
nearer  to  plaintiff 's  premises,  which 
abutted  on  the  road,  and  the  fee  of 
which,  it  was  assumed,  extended  '^o  the 
center  of  the  highway.  The  court  held 
that  they  had  a  right  to  occupy  the 
highway  for  the  additional  use  of  a  rail- 
way without  making  additional  com- 
pensation therefor,  as  it  took  nothing 
from  the  adjoining  owner,  and  that 
having  such  right,  the  same  right  was 
vested  in  the  company  by  the  purchase 
of  the  road,  and  that  no  additional 
comp;nsation  therefor  was  due  to 
plaintiff,  the  land  owner,  and  no  dam- 
age appreciably  resulted  to  him;  and 
thus  the  assessment  report  allowing 
damages  was  set  aside. 

^  Eames  v.  New  Eng.  Worsted  Co., 
11  Met.  570;  Presbrey  r.  Old  Colony 
&  Newport  Ry.  Co.,  103  Mass.    1; 
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to  suppose  the  party  entitled  to  greater  compensation  wliere  he 
does  not  ovva  the  fee  than  where  he  does.  We  do  not  mean  to 
saj,  however,  that  there  is  to  be  no  c6mpensation  for  substantial 
injuries  inflicted  on  the  abutting  property  by  the  construction 
of  the  road  in  the  street  or  highway.  By  the  term  "  incidental " 
to  the  construction  and  user  of  the  road,  we  mean  such  annoy- 
ances and  inconveniences  as  result  from  the  increased  noise  and 
mfusion  of  an  overcrowded  thoroughfare,  and  similar  inconven- 
iences. Ijut  if  there  be  an  obstruction,  permanent  in  its  nature, 
to  the  egress  and  ingress  of  the  adjoining  owner,  in  passing  to 
and  from  his  occupied  property  onto  the  adjoining  street,  or  a 
flowage  of  water  back  upon  the  property  thus  occupied,  these 
are  proper  subjects  of  compensation.' 


Walker  ».  Old  Colony  &  Newport  Ey. 
Co.,  103  Mass.  10;  S.  C.  4  Am.  E. 
509;  Randier.  Pac.  R.  E.  Co.,  65  Mo. 
325;  Henlz  v.  Long  Island  R.  R.  Co., 
13  Barb.  646;  Cleveland  &  P.  R.  R. 
Co.  V.  Speer,  56  Pa.  St.  325.  But  see 
Jeffersonville,  Madison  &  Indianapolis 
R.  E.  Co.  V.  Esterle,  13  Bush,  667,  17 
Am.  Ey.  Rep.  Ill ;  Spencer  v.  St.  Paul 

6  Sioux  City  R.  R.  Co.,  22  Minn.  29, 
19  Am.  Ry.  Rep.  416;  Cain  v.  Chicago, 
Rock  Island  &  Pacific  Ry.  Co.,  54  la. 
2-55;  S.  C.  6  N.  W.  Repr.  268,  21  Am. 
By.  Rep.  235. 

'Bingham  v.  Doane,  9  Ohio,  167; 
Crawford  v.  The  Village  of  Delaware, 

7  Ohio  St.  4-59,  470;  Ingram  v.  Rail- 
road Co.,  38  la.  669;  Park  v.  Chica- 
go &  South  "Western  E.  R.  Co.,  43  la. 
636, 14  km.  Ey.  Rep.  489;  J.,  M.  &  I. 
R.  E.  Co.  V.  Esterle,  supra;  Chicago, 
Burlington  &  Quincy  E.  E.  Co.  v.  Mc- 
Ginnis,  79  111.  269,  9  Am.  Ey.  Rep.  334; 
Severy  v.  Central  Pacific  R.  R.  Co.,  51 
Cal.  194,  12  Am.  Ry.  Rep.  102.  In 
the  case  of  Bingham  v.  Doane,  supra, 
it  is  said,  in  relation  to  the  highway, 
that  "  Its  existence  generally  contrib- 
utes to  the  enjoyment  of  his  lot,  and 
confers  additional  value  upon  it,  and 
any  act  of  another  which  impairs  that 
value,  or  interferes  with  that  enjoy- 


ment, maybe  the  subject  of  a  suit." 
But  evidence  of  the  market  value  is  in- 
admissible, and  also  the  effect  of  the 
nuisance  on  such  market  value:  Severy 
V.  Cent.  Pac.  R.  R.  Co.,  supra;  Hop- 
kins V.  Western  Pacific  R.  R.  Co.,  50 
Cal.  190, 12  Am.  Ry.  Rep.  176;  Carl  v. 
Sheboygan  &  Fond  du  Lac  R.  R.  Co., 
46  Wis.  625,  21  Am.  Ry.  Rep.  412. 
The  company  is  liable  only  for  dam- 
ages sustained  prior  to  the  commence- 
ment of  the  action:  Hopkins  v.  West- 
ern Pac.  R.  R.  Co.,  supra;  Cain  v. 
C,  R.  I.  &  P.  Ry.  Co.,  54  la.  255; 
Carl  V.  Sheboygan  &  Fond  du  Lac 
R.  R.  Co.,  supra.  And  the  fact  that 
employes  of  the  company  use  a  culvert 
near  the  residence  of  plaintiff  as  a 
privy,  can  not  be  considered  in  esti- 
mating his  damages:  Ihid.  The  plaint- 
iff must  be  actually  an  adjoining 
owner;  and  if  he  is  simply  the  owner 
of  an  unplatted  piece  of  land  abutting 
on  the  head  or  end  of  a  street,  which 
is  laid  out  on  an  adjoining  tract  of 
platted  land,  he  can  maintain  no  ac- 
tion: Shaubut  V.  St.  Paul  &  Sioux 
City  R.  E.  Co.,  21  Minn.  502,  19  Am. 
Ey.  Eep.  223.  In  such  case  the  ob- 
struction is  an  injury  (as  to  hun)  com- 
mon to  the  whole  public,  and  if  a 
nuisance,  is  a  public  and  not  a  private 
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But  the  owner  of  an  unimproved  town  or  city  lot  is  not  en- 
titled to  damages  for  filling  up  or  cutting  down  the  contiguous 
street  by  the  municipal  authorities  of  the  place,  or  by  ditching 
for  drainage,  for  he  is  presumed  to  have  purchased  the  ground 
with  a  view  to  the  future  improvement  of  the  street,  in  such 
reasonable  manner  as  the  public  authorities  may  deem  expedient." 
And  therefore  it  would  seem  to  follow  that  a  railroad  corpo- 
ration, or  other  person  authorized  by  the  public  authorities  to 
execute  such  work  of  cutting  down,  filling  up,  or  ditching,  are 
in  like  manner  exempt  from  liability  therefor.' 

Secondly.  That  by  the  tendency  of  the  more  modern  decis- 
ions, where  the  fee  of  the  highway  or  street  remains  in  tlie  ad- 
joining land  owner,  and  the  right  of  the  public  is  merely  the 
easement  of  a  highway  over  the  same,  the  imposition  of  the 
additional  burden  of  a  railroad  thereon  entitles  the  owner  of  the 
fee  to  additional  compensation  therefor;  and  this,  too,  whether 
the  original  easement  of  the  highway  or  street  be  obtained  by 
voluntary  deJdication  of  the  owner,  or  by  proceedings  on  the  part 
of  the  public  authorities,  based  upon,  and  for  the  enforcement  of, 
the  right  of  eminent  domain.  This,  also,  irrespective  of  any  grant 
or  permission,  emanating  from  the  municipal  or  state  authorities, 
authorizing  the  occupancy  thereof,  which,  though  potent  to  protect 

nuisance:  Ibid.    One  having  a  mere  ^  Scovil  v.  Geddings  and  others,  7 

right  of  occupancy  can  not  recover  for  Ohio,  pt.  2,  211;   Goszler  v.  Corpn.  of 

injuries  to  the  reversionary  interest:  Georgetown,  6  Wheat.  593;  Matter  of 

Cain  ».  Chicago,  Rock  Island  &  Pacific  Fui-man  Street,  17  Wend.  667;  Henry ». 

Ry.  Co.,  64  la.  255;   S.  C.  6  N.  W.  Pittsburgh  &  Allegheny  Bridge  Co.,  8 

Repr.  268,  21  Am.  Ry.  Rep.  235.  Thus  Watts  &  Serg.  85.  But  see  contra,  Tate 

a  widow  in  possession  of  premises  as  a  v.  Mo.,  Kans.  &  Tex.   Ry.  Co.,  64  Mo. 

homestead,  though  she  may  maintain  149,   17  Am.   Ry.   Rep.    191;  Kaiser 

an  action  for  aninjurytoherpossession,  v.  St.  P.,  S.  &  T.  F.  R.  R.  Co.,  22  Minn, 

can  not  recover  for  injury  to  the  rever-  149,  19  Am.  Ry.  Rep.  817.    The  rule 

sion :  Ibid.    But  one  who  has  parted  only  applies  to  a  railroad  constructed 

with  the  title  may  maintain  an  action  on  the  grade:  Ibid;  Kaiser ».  St.  P.,  S. 

for  damages  sustained  by  him  while  &  T.  F.  R.  R.  Co.  Where,  by  statute, 

owner:  Carl  v.  Sheboygan  &  Fond  du  cumpensation  is  required  to  be  made  for 

Lac  R.  R.  Co.,  46  Wis.  625,  21  Am.  such  damages,  it  will  be  confined  to 

Ry.  Rep.  412.   Possession  under  clam  damage  within  the  lines  of  the  street, 

of  title,  founded  on  a  deed  toplaintifif,  and  damages  for  the  depreciation  of 

is  sufficient  prima  facie  evidence  of  plaintiiF  's  adjoining  property  can  not 

title:  Ibid.  be  recovered;  New  Castle  AFjanklin 

1  Crawford  v.  The  Village  of  Dela-  R:  R.  Co.  v.  McChesney,  85  Penn.  St 

ware,  7  Ohio  St.  459,  470.  522, 18  Am.  Ry.  Rep.  518. 
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the  company  from  proceedings  on  the  part  of  the  public,  are  im- 
potent to  grant  away  the  private  rigl^t  of  the  party.' 

Principal  among  these  rulings  is  Williams  v.  The  New  York 
Central  Railroad  Company,  supra.''  The  question  in  that  case 
arose  in  the  courts  of  New  York,  as  to  whether  the  combined  per- 
mission of  the  state  and  of  the  municipal  authorities  of  the  village 
of  Syracuse,  conferred  upon  the  railroad  company  the  right  to  con- 
struct and  operate  its  road  in  a  public  street  of  said  village,  with- 
out first  making  compensation  to  the  owner  of  the  fee  of  the 
street  (who  so  owned  it  subject  to  the  easement  of  a  public  high- 
way) for  the  additional  burden  or  use  imposed  upon  it  by  thus  sub- 
jecting it  also  to  railroad  uses  for  a  right  of  way.  In  this  case  the 
street  became  public  by  voluntary  dedication  thereof,  without 
compensation,  by  Williams,  through  whose  land  it  was  laid.  The 
state  law  expressly  allowed  the  use  of  the  street  by  the  railroad 
company,  and  like  permission  had  been  given  it  by  the  corporate 
authorities  of  the  village.  The  proceeding  was  in  equity  by 
Williams,  for  an  injunction  to  prevent  the  use  of  the  street  with- 
out making  compensation  therefor,  and  for  damages  for  past  user 
thereof.   The  Court  of  Appeals  of  New  York,  after  reviewing  pre- 

'  Williams  v.  N.  Y.  Cent.  R.  R.  Co.,  Co.,  21  Minn.  358,  18  Am.  Ry.  Rep. 
16  N.  Y.  97;  ITie  People  v.  Kerr,  27  430.  The  right  confen-ed  by  Gen. 
N.  Y.  188,  195,  196;  Tate  v.  The  Ohio  Stat.,  Ch.  34,  Sec.  29,  of  Minnesota,  is 
&  Miss.  R.  R.  Co.,  7  Porter  (Ind.),  to  appropriate  the  public  easement  in 
479;  Cox  V.  Louisville,  New  Albany  &  highways,  and  the  interest  of  the  ad- 
Chicago  R.  R.  Co.,  48  Ind.  178,  8  Am.  joining  owner  in  the  street  is  not 
Ry.  Rep.  296;  Indianapolis,  Bloom-  affected  thereby:  Kaiser  v.  St.  Paul, 
ington  &  Western  Ry.  Co.  v.  Smith,  52  Stillwater  &  Taylor's  Falls  R.  R.  Co., 
Ind.  428;  Southern  Paciac  R.  R.  Co.  v.  22  Minn.  149,  19  Am.  Ry.  Rep.  317. 
Reed  and  others,  41  Cal.  256;-  Starr  v.  The  right  conferred  is  only  in  aid  of  a 
The  Camden  &  Atlantic  R.  R.  Co.,  4  railroad  enterprise,  and  can  not  be  ex- 
Zabr.  (N.  J.),  592;  Harrington  v.  St.  eroised  by  a  railroad  by  changing  the, 
Paul  &  Sioux  City  R.  R.  Co.,  17  Minn.  grade  of  a  street  at  its  crossing  thereof: 
215,  8  Am.  Ry.  Rep.  247;  Sherman  Ibid.  See  further  in  support  of  text: 
V.  Milwaukee,  Lake  Shore  &  West-  Spencer  v.  St.  Paul  &  Sioux  City  R.  R. 
em  R.  R.  Co.,  40  Wis.  645,  13  Am.  Co.,  22  Minn.  29,  19  Am.  Ry.  Rep. 
Ry.  Rep.  459;  Kucheman  e.  C,  C.  416.  A  married  woman  may  maintain 
&  D.  Ry.  Co.,  46  la.  366,  16  Am.  the  action  for  an  injury  to  her  statu- 
Ry.  Rep.  16.  The  objection  that  the  tory  separate  estate.  The  mere  resir 
complaint  in  trespass  does  not  allege  dence  of  her  husband  with  her  does 
plaintiff's  ownership  of  the  fee  to  the  not  affect  the  right:  Jbid;  Wampach 
center  of  the  street,  can  not  be  made  v.  Same,  Id.  84, 19  Am.  Ry.  Rep.  421. 
for  the  first  time  in  an  appellate  court:  *  16  N.  Y.  97. 
fiartz  V.  St.  Paul  &  Sioux  City  R.  R. 
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vioiis  cases  of  a  kindred  nature  in  that  state  where  the  ruling  was 
to  the  contrary,  and  showing  their  inapplicability  to  the  case  before 
them,  came  to  the  deliberate  conclusion  that  where  the  fee  of  a 
highway  remains  in  the  adjacent  owner,  that  although  tlie  con- 
struction and  user  of  a  railroad  thereon  takes  no  actual  posses- 
sion from,  and  interferes  with  no  present  enjoyable  interest  oij 
such  owner,  yet  a  railroad  company  may  not  thus  use  a  public 
street  or  highway  without  making  compensation  for  the  addir 
tional  burden.  (But  they  make  in  that  case  no  intimation  of  the 
measure  of  compensation.)  Thus  placing  the  ruling  of  the  New 
York  court  in  direct  and  expressed  conflict  with  the  case  cited 
from  6  Wharton,"  and  professedly  repudiating  that  and  its  kin- 
dred well  settled  cases;  and  holding  that,  as  in  New  York  the 
ruling  seems  to  be,  where  the  abutting  owner  of  lands  owns  the 
fee  of  the  street  or  highway  to  the  center,  subject  to  the  public 
easement,  then  the  construction  of  a  railroad  therein  is  an  addi- 
tional burden,  for  which  compensation  is  to  be  made  to  such  ad- 
joining owner." 

And  when  the  fee  of  the  street  is  thus  in  the  adjoining  owner,  lie 
may  maintain  ejectment  for  an  obstruction  (against  his  consent.) 
therein  by  a  railroad ; '  and  so  likewise  an  action  of  trespass.* 

'  PM.  &  Trenton  R.  R.  Co.,  6  Whar-  go  &  la.  R.  R.  Co.  v.  Hopkins,  90  111. 

ton,  25.  316;  Pearson  v.  Johnson,  54  Miss.  259. 

'  Bissell  V.  New  York  Cent.  R.  R.  *  Mahon  and  another  v.  New  York 
Co.,  23  N.  Y.  61;  Carpenter  v.  The  Cent.  R.  R.  Co.,  24  N.  Y.  658;  Justice 
Oswego  &  Syracuse  R.  R.  Co.,  24  N.  Y.  v.  Nesquehoning  Valley  R.  R.  Co.,  87 
(10  Smith),  655;  Mahon  v.  New  York  Penn.  St.  28;  Sherman  v.  Milw.,  Lake 
Cent.  R.  R.  Co.,  24  N.  Y.  (10  Smith),  Shore  &  Western  R.  R.  Co.,  40,  Wis. 
658;  Wager  and  another  v.  The  Troy  645;  Blesch  v.  Chicago  &  North  West- 
Union  R.  R.  Co.,  25  N.  Y.  526;  Perrin  em  Ry.  Co.,  43  Wis.  183,  17  Am.  Ry. 
V.  The  New  York  Cent.  R.  R.  Co.,  36  Rep.  90.  But  in  Kentucky  it  is  held 
N.Y.  (9  Tift'any),  120;  Craig  v.  Roches-  that  case,  and  not  trespass,  is  the  prop- 
ter City  &  Brighton  R.  R.  Co.,  39  N.  er  remedy:  Jeffersonville,  Madison  & 
.  Y.  (12  Tiffany),  404.  Indianapolis  R.  R.  Co.  v.  Esterle,  13 

'Carpenter  ».  The  Oswego  &  Syra-  Bush,  667,  17  Am.  Ry.  Rep.  111.  The 

cuse  R.  R.  Co.,  24  N.  Y.  655;  Daniels  act  of  that  state  of  March  10, 1854,  au- 

».  Chi.  &  N.  W.fl.  R.  Co.,  35  la.  129;  thorizing  one    out   of   possession   to 

Daniels  v.   C,  I.   &  N.   R.  R.  Co.,  maintain  trespass,  was  not  continued 

41  Ja.  53;    Conger  v.  Burlington  &  in  force  by  the  General  Statutes,  and 

S.  W.  R.   R.   Co.,  41  la.  419;   Hoi-  therefore  did  not  apply,  and  the  ex- 

bert  V.  St.  Louis,  Kansas  City  &  North-  elusive  use  of  the  street  being  in  the 

em  R.  R.  Co.,  45  la.  23;   Oilman  v.  public,  even  where  the  fee  is  in  the 

Sheboygan  &  Fond  du  Lac  R.  R.  Co.,  abutting  owners,  the  latter,  having  no 

40  Wis.  653;  Wilmington  &  R.  R.  R.  possession  or  right  to  the  possession, 

Co.  V.  High,  89  Penn.  St.  286;  Chicar  'can  not  maintain  trespass:  Ibid. 
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But  this  necessity  for  additional  compensation,  as  for  a  sup- 
posed additional  burden,  does  not  exist  where  the  fee  of  the  high- 
way is  in  the  public,  or  of  the  street  is  in  the  city.  In  such 
cases  tlie  right  of  the  abutting  owner  in  the  street  or  highway  is 
but  an  easement  over  it  in  common  with  others  of  the  public  or 
people.  In  the  latter  case  the  railroad,  when  authorized  by  the 
state  or  city,  in  whomsoever  the  fee  and  control  is  vested,  is 
not  a  nuisance,  and  the  adjoining  owner  can  only  complain  when, 
from  improper  construction,  his  egress  and  ingress  to  his  property 
is  obstructed.'  Thus  where  the  complaint  was  that  the  railroad 
was  laid  so  near  complainant's  premises  that  no  room  was  left  to 
stand  a  vehicle  there,  the  court  held  that  the  complaint  was  de- 
murrable, as  showing  no  cause  of  action.'  But  as  regards  the 
public  generally,  the  abutting  owner  included,  though  there  be 
legal  right  to  occupy  the  street  with  the  railroad,  yet  the  work 
must  be  designed  and  done  in  a  proper  manner,  and  without  un- 
necessary hindrance  or  danger  in  the  use  of  the  street  for  ordi- 
nary travel.  The  work  is  not  only  to  be  constructed  with  care, 
but  the  railroad  kept  in  a  proper  repair,'to  avoid  injury  to  per- 
sons using  the  street  as  a  highway.'  And  this  applies  as  well  to 
any  one  in  possession  and  controlling  the  road  as  to  the  original 
owner.* 

'People  V.  Kerr,  27  N.  Y.  188;  S.  C.  &  Pacific R.  R.  Co.,  54 la.  255;    S.  C. 

37  Barb.  357;  New  York  City  v.  Kerr,  6N.  W.  Repr.  268,  21  Am.  Ry.  Rep. 

38  Barb.  369;  Kellinger  ».  The  Forty-  235.  But  where  the  plaintiff  sues  to  re- 
second  Street  &  Grand  Street  Ferry  cover  for  the  unlawful  construction  of 
Railway  Co.,  50  N.Y.  (5  Sickels),  206;  a  road  on  his  land,  he  can  not  recover 
Sweet  V.  Buffalo,  N.  Y.  &  P.  Ry.  Co.,  13  for  the  depreciation  of  his  property 
Hun,  643;  Sixth  Ave.  Ry.  Co.  v.  Gilbert  which  would  result  from  the  lawful  con- 
Elevated  R.  R.  Co.,  43  N.  Y.  Superior,  struction  of  the  road:  Harfz  v.  St.  Paul 
292;  S.  C.  41  Id.  489;  Colorado  Cent.  &  Sioux  City  R.  R.  Co.,  21  Minn.  358, 
R.  R.  Co.  V.  Mollandin,  4  Col.  154;  18  Am.  Ry.  Rep.  430.  The  measure  of 
Stetson  V.  Chi.  &  Evanston  R.  R.  Co. ,  recovery  in  such  case  is  the  difference  in 
75111.74;  Pattersons.  Chi.,  Danville  the  value  of  the  land  with  the  road 
&  Vincennes  R.  R.  Co.,  75  lU.  588;  constructed  as  it  is,  and  its  value  with 
Dans  V.  Chi.  &  N.W.  R.  R.  Co.,  46  la.  the  road  properly  constructed:  Cadle 
389.  V.  Muscatine  W.  R.  R.  Co.,  44  la.  11. 

''  KeUinger  v.  Forty-second  Street,  '  Worster  v.  The  Forty-second  St.  & 

fttc,   R.   R.  Co.,  supra.    And  where  Grand  St.  Ferry  R.  R.  Co.,  50  N.  Y. 

the  road  is  thus  laid  in  violation  of  a  (5  Sickels),  203;  Cuddeback  v.  Jewett, 

city  ordinance  prohibiting  its  laying  20  Hun,  187;  Fash  v.  Third  Ave.  R. 

within  a  certain  distance  of  the  side-  R.  Co.,  1  Daly,  148. 

walk,  an  action  lies  by  an  adjoining  *Tate  v.  Mo.,  Karis.  &  Tex.  Ry.  Co., 

owner:  Cain  v.  Chicago,  Rock  Island  64  Mo.  149,  17  Am.  Ry.  Rep.  191. 
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But  allowing  additional  compensation  to  be  due  the  owner  of 
the  fee  over  which  a  public  easement  of  a  highway  or  street  is 
vested  in  the  public,  in  cases  where  the  fee  thus  remains  in  the  ad- 
joining land  holder,  and  the  additional  burden  of  a  railroad  is 
imposed  thereon,  as  is  holden  in  Williams  v.  The  New  York  Cen- 
tral Eailroad  Company,  supra,  yet  what  is  the  measure  of  dam- 
ages? The  compensation  can  in  no  case  be  more  than  commen- 
surate to  the  value  of  that  which  is  taken,  and  that  value  is  the 
present  value — its  value  to  the  owner  in proBsenti,  not  in  the  fu- 
ture. As  no  possession  is  disturbed,  no  property  taken  to  which 
the  owner  is  entitled  to  any  use  or  occupancy,  it  would  seem  as 
if  the  compensation  or  damages  can  only  be  nominal;  and  such 
is  the  ruling  in  this  class  of  cases.'  The  additional  burden  adds 
no  additional  taking.  The  possession  is  already  gone  for  an  in- 
definite period,  if  not  perpetually,  from  the  nominal  owner.  The 
ownership  itself  is  but  nominal;  and  as  to  the  bare  possibility 
of  a  reverter  in  the  future  by  discontinuance  of  the  original 
public  easement,  it  would  seem,  as  suggested  by  Emott,  J.,  that 
the  "interest  which  is  left  in  the  individual  owner  is  too  remote 
or  too  trifling  to  be  regarded  by  the  law;"  or,  in  the  language  of 
"Weight,  J.,  in  the  same  case,  "  An  interest,  though  technically 
vested,  which  is  so  limited  as  to  be  subsequent  in  point  of  en- 
joyment to  a  prior  present  ownership  that  may  last  forever,  is 
not  to  be  regarded  as  property,  or  entitled  as  such  to  immunity 
from  destruction  at  the  will  of  the  government.  If,  however, 
it  was  conceded,  that  those  from  whom  the  land  was  taken  have 
some  remote  reversionary  right,  in  case  the  streets  shall  cease 
to  be  used  as  highways,  the  possibility  of  reverter  is  too  remote 
and  contingent  to  be  of  any  appreciable  value." ' 

•  The  People  v.  Kerr,  27  N.  Y.  188,  be  error  to  instruct  the  jury  that  plaint- 

211;   Wyman  v.  Mayor,  etc.,  of  New  iff  was  entitled  to  recover  the  differ- 

Tork,   11  Wend.  486;  Barney  v.  Keo-  ence  between  the  value  of  the  use  of 

kuk,  94  U.  S.  340.    See  Heard  v.  City  the  premises   with  the  railroad  con- 

of  Brooklyn,  60  N.  Y.  242.  structed  and  used  as  it  was,  and  the 

2  The  People  v.  Kerr,  27  N.  Y.  188,  value  of  such  use  with  the  railroad 

200  and  211;  Wyman  ».  Mayor  et  al.,  where  it  was,  but  without  the  incon- 

11  Wend.  486;  Barney  v.  Keokuk,  94  veniences.    The  damages  recoverable 

U.  S.  840.     In  an  action  of   trespass  could  not  exceed   the  difference  be- 

against  a  railroad  company  for  appro-  tween  the  rental  value  of  the  premises 

priating  part  of   a  street,  which  the  during  the  continuance' of  the  trespass, 

plaintiff  owned  in.  fee,  it  was  held  to  in  case  there  had  been  no  railroad  on 
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Thirdly.  But  independent  of  any  considerations  of  owner-  - 
sliip  of  the  adjoining  land  holder  in  the  fee  of  a  public  street  or 
highway,  such  adjoining  owner  has  certain  incorporeal  rights  in 
the  street  or  highway  itself,  as  an  easement,  that  are  of  an  ap- 
preciable value,  and  do  amount  to  a  species  of  property,  the  in- 
vasion of  which  rights,  at  or  adjoining  his  premises,  will  give 
him  a  right  of  action  and  a  remedy  to  the  actual  value,  in  pr'm- 
senti  (and  from  time  to  time  if  repeated  or  continued),  of  the 
rights  impaired  or  injury  inflicted.'  For  such  injuries  to  his  ad- 
joining property,  they  being  consequential  in  character,  he  may 
maintain  his  action  or  suit,  irrespective  of  the  question  of  own- 


the  street,  and  its  rental  value  with 
the  railroad  there :  Blesoh  v.  C.  &  N. 
W.  Ry.  Co.,  43  Wis.  183,  17  Am.  Ry. 
Bep.  90;  Carl  v.  Sheboygan  &  Fond 
du  Lac  R.  B.  Co.,  46  Wis.  625,  21  Am. 
By.  Bep.  412.  And  see,  to  same  ef- 
fect as  last  cases,  Jefferson ville,  Madi- 
son &  Indianapolis  B.  B.  Co.  v.  Es- 
terle,  1-3  Bush,  667,  17  Am.  Ry.  Rep. 
111.  The  diminution  in  value  should 
be  proportioned  to  the  value  of  the 
premises  just  preceding  the  time  at 
which  it  became  generally  known  the 
street  had  been  selected  as  the  line  of 
the  road:  Ibid.  The  jury  should  as- 
certain the  value  at  that  time,  and 
then  determine  what  proportion  of  that 
value  was  taken  from  the  premises  by 
the  obstruction  of  the  street,  and  the 
annoyances  incident  to  the  movement 
of  engines  and  cars  thereon,  as  well  as 
damages  occasioned  by  the  interrup- 
tion of  business  during  construction: 
Ihid;  St.  Louis,  Vandalia  &  Terre 
Haute  B.  E.  Co.  v.  Hallfir,  82  111.  208; 
Grand  Bapids  &  Ind.  B.  R.  Co.  ».  Hei- 
sel,  38  Mich.  62.  Benefits  may  some- 
times be  considered,  but  they  must  be 
proximate.  Thus,  if  the  road  aifords 
additional  facilities  for  ingress  and 
egress,  or  for  the  movement  of  articles 
in  plaintiff's  business,  or  necessary 
supplies,  they  may  be  allowed  in  esti- 
mating the  damages:  J.,  M.  &  I.  B.  R. 


Co.  V.  Esterle,  supra.  Proof,  however, 
that  other  houses,  several  squares  dis- 
tant from  plaintiff 's,  were  injured  by 
smoke  and  cinders,  and  shaken  by 
passing  trains,  and  that  engines  were 
sometimes  run  at  a  dangerous  rate  of 
speed,  was  held  incompetent:  Tbid. 
If  the  trespass  is  wiUful  and  malicious, 
the  jury  may  give  damages  therefor, 
even  though  no  estimate  thereof  is 
given  by  the  witnesses:  Wampach  v. 
St.  Paul  &  Sioux  City  R.  B.  Co.,  22 
Minn.  34,  19  Am.  Ry.  Rep.  421. 

•  But  see  J.,  M.  &  L  B.  B.  Co.  ». 
Esterle,  supra,  where  it  is  said  that 
by  instituting  an  action  for  damages, 
the  lot  owner  consents  that  the  rail- 
road compajiy  may  continue  to  use  the 
street  for  all  future  time,  and  in  con- 
sideration therefor  accepts  such  dam- 
ages as  may  be  recovered  in  that  ac- 
tion. And  see,  to  the  same  effect, 
Powers  V.  City  of  Council  Bluffs,  45 
la.  652;  Chicago  &  North  Western 
By.  Co.  ».  Hoag,  90  111.  339;  Chicago, 
Bock  Island  &  Pao.  R.  R.  Co.  v.  Ca- 
rey, Id.  514;  Chicago  &  Alton  R.  B. 
Co.  V.  Maher,  91 111.312;  Cent. Branch 
Union  Pac.  B.  R.  Co.  v.  Twine,  23 
Kans.  585;  Dickson  v.  C,  R.  I.  &  P. 
R.  R.  Co.,  71  Mo.  575;  S.  C.  10  Bepr. 
247;  Lamb  v.  Walker,  Law  Bep.  3  Q. 
B.  Div.  389. 
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•ership  in  the  soil  or  fee  of  the  street  or  highway;  and  this,  too, 
as  well  where  he  is  not.  as  where  he  is,  the  owner  of  the  fee.' 

In  the  case  cited  from  41  California,  it  is  held  that  if  a  land 
holder  dedicate  a  portion  of  his  land  to  the  uses  of  a  public  street, 
he  still  retaining  the  ownership  of  the  lots,  or  a  lot,  abutting 
thereon,  a  railroad  coinpanj  may  not  take  the  right  of  way  in 
such  street  without  pa^'ment  to  such  owner  of  damages  for  the 
additional  user; '  and  this,  too,  although  the  municipal  authority 
allow  such  railroad  company  to  construct  its  road  in  such  street.' 
Moreover,  that  if  a  second  company  appropriate  still  another 
portion  of  the  same  street,  along  the  same  frontage  of  lots,  that 
in  that  case  the  said  owner  is  entitled  to  still  a  further  compen- 
sation for  the  right  of  way  thus  taken,  and  burden  imposed  on 
the  property.* 

In  the  language  of  Swan,  J.  :  "  Distinct  from  the  right  of  the 
public  to  use  a  street,  is  the  right  and  interest  of  the  owners  of 
lots  adjacent.  The  latter  have  a  peculiar  interest  in  the  street, 
which  neither  the  local  nor  the  general  public  can  pretend  to 
claim:  a  private  right  of  the  nature  of  an  incorporeal  heredita- 
ment, legally  attached  to  their  contiguous  grounds,  and  the  erec- 
tions thereon;  an  incidental  title  to  certain  facilities  and  fran- 
chises, assured  to  them  by  contracts  and  by  law,  and  without 

^  Crawford  v.  The  Village  of  Dela-  lU.  56;  Chicago,  Burlington  &  Quincy 

ware,  7  Ohio  St.  459,  469;    Park  v.  R.  R.  Co.  v.   McGinnis,  79  111.  269; 

Chicago  &  South  Western  R.  R.  Co.,  Cent.  Branch  Union  Pac.  R.   R.  Co. 

43  la.  636,  14  Am.  Ry.  Rep.  489;  Ca-  v.    Twine,    23    Kans.    585;    Atlantic 

die  V.  Muscatine  W.  R.  R.  Co.,  44  la.  &  Pac.    R.   R.   Co.    v.   City    of  St. 

11;  Kuchemau  v.  C,  C.  &  D.  Ry.  Co.,  Louis,   8  Mo.  App.  815;  Virginia  & 

45  la.  366,  16  Am.  Ry.  Rep.  16;  Cain  Truckee  R.  R.  Co.  v.  Lynch,  13  Nev. 

V.  C,   R.  I.  &  P.  R.  R.  Co.,  54  la.  92;    Fritz    v.  Hobson,   Law  Rep.   14 

'  255;  Stange  v.  Hill  and  W.  Dubuque  Ch.  Div.   542.     He  is  limited,  how- 

Str.  Ry.  Co.,  54  la.  669;  S.  C.   7  N.  ever,  to  damages   for  the  use  of  his 

W.  Repr.  115;  Jeffersonville,  Madison  own  land,  and  is  not  entitled  to  recov- 

&  Indianapolis  R.  R.  Co.  v.  Esterle,  er  for  the  entire  depreciation  in  value 

13  Bush,  667,  17  Am.  Ry.  Rep.  Ill;  of  his  property,  where  the  road  is  locat- 

Speneer  v.  St.  Paul  &  Sioux"City  R.  R.  ed  partly  on   another's  land:    Kuche- 

Co.,   22  Minn.  29,  19  Am.  Ry.  Rep.  man  v.  C,  C.  &  D.  Ry.  Co.,  supra. 

416;  Chapman  v.  Oshkosh  &  M.  R.  R.  But  see  Blesch  v.  C.  &  N.W.  Ry.  Co., 

R.  Co.,  33  Wis.  629;  Carl  v.  Sheboygan  supra. 

&  Pond  du  Lac  R.  R.  Co.,  46  Wis.         '  Southern  Pacific  R.  R.  Co.  v.  Reed 

625,  21  Am.  Ry.  Rep.  412;  Barney  v.  and  others,  41  Cal.  256. 
City  of  Keokuk,  94  U.  S.  324;  Grand         '  So.  Pac.  R.  R.  Co.  v.  Reed,  supra. 
Rapids  &  Ind.  R.  R.  Co.  v.  Heisel,  38         *  So.  Pac.  fi.  R.  Co.  v.  Reed,  supra. 
Mich.  62;  City  of  Pekin  v.  Winkel,  77 
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wliich  their  property  would  be  comparatively  of  little  value." 
"This  easement,  appendant  to  the  lots,"  says  the  learned  jurist, 
"  is  as  much  property  as  the  lot  itself."  ' 

It  is  a  settled  principle  that  where  only  an  easement  over  tlie 
land  is  taken,  leaving  the  fee  in  the  original  owner,  that  he  con- 
tinues the  owner  of  a  legal  estate  or  title,  which  will  sustain  an 
action  of  ejectment  against  an  intruder  who  enters  for  other  uses 
than  for  public  travel."  But  recovery  in  such  action  carries  with 
it  only  nominal  damages,'  inasmuch  as  the  act  done  is  not  in 
ouster  of  the  plaintiff  of  an  actual  advantage,  possession  or  ben- 
efit of  any  appreciable  value,  enjoyed  ■mprcesenti  by  him.*  Nor 
does  the  recovery  place  him  in  possession  of  the  premises;  it 
merely  vindicates  plaintiff's  title  to  the  fee.° 

If  the  construction  and  ufee  of  a  railway  thereon,  after  taking 
the  easement  for  an  ordinary  highway,  be  a  perversion  of  the 
use,  not  allowable  in  law  under  such  original  taking,  then  it  fol- 
lows, if  such  remedy  be  not  precluded  by  statute,  and  some  other 
remedy  substituted  therefor,  by  assessment  or  other  proceedings, 
as  is  sometimes  the  case,  that  the  action  of  ejectment  will  lie 
against  the  party  thus  intruding.  But  supposing  it  will,  yet  nom- 
inal damages  only  are  recoverable,  for  the  reason  that  no  appre- 

■  Crawford  v.  The  Village  of  Dela-  78  Penn.  St.  177.    See  Sweet  v.  Buf- 

ware,  7  Ohio  St.  469.    To  the  same  falo,   N.  Y.  &   P.  Ry.  Co.,  13  Hun, 

point  see,  also,  Lexington  &  Ohio  E.  643. 

R.  Co.  V.  Applegate  and  another,  8  '  There  are  cases  in  which  damages 
Dana,  294;  Rowan's  Ex'rs  v.  The  on  recovery  are  allowed,  and  rightful- 
Town  of  Portland,  8  B.  Mon.  232;  ly  so.  to  the  full  value  of  the  yearly 
Jeffprsonville,  Madison  &  Indianapolis  rental  of  the  ground,  for  the  time  it  is 
R.  R.  Co.  V.  Esterle,  13  Bush,  667,  17  so  diverted  to  a  new  user,  but  these  are 
Am.  Ry.  Rep.  Ill;  Haynes  and  oth-  cases  in  which  the  diversion  of  the  lo- 
ws V.  Thomas,  7  Ind.  38;  Tate  v.  cus  in  quo,  or  the  portion  thereof  so 
Ohio  &  Miss.  R.  R.  Co.,  7  Ind.  479;  diverted  to  a  new  user,  is  so  ussd  ex- 
Matter  of  Lewis  Street,  2  Wend.  472;  clusively,  and  Is  no  longer  used  in 
Livingston  v.  Mayor  of  New  York,  8  common  for  the  original-purposes  for 
"Wend.  85;  Le  Clercq  v.  Gallipolis,  ,7  which  the  easement  was  taken— not 
Ohio,  pt.  1,  218;  Bingham  v.  Doane,  a,  mere  imposition  of  an  additional 
9  Ohio  165.  burden:    Proprietors  of  Locks  &  Ca- 

"Alden  v.  Murdock,  13  Mass.  256;  nals  v.  Nashua  &  Lowell  R.  R.  Co., 

Morgan  v.  Moore,  3  Gray,  319;    Pro-  104  Mass.  1. 

prietors  of  Locks  &  Canals  v.  Nashua         *The  People  v.  Kerr,  27  N.  Y.  188. 
&  Lowell  R.  R.  Co.,  104  Mass.  1;  S.  C.  '  Proprietors  of  Locks  &  Canals  k. 

6  Am.  R.  181,  187;  Henderson  v.  N.  N^hua  &  Lowell  R.  R.  Co.,  104  Mass. 

Y.  Cent.  R.  R.  Co..l7  Hun,  344;  Phil-  1;  S.  C.  6  Am.  R.  181. 
lips  V.  Dunkirk,  W.  &  P.  R.  R.  Co., 
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ciable  injury  is  done,  and  no  appreciable  loss  is  sustained  in prm- 
senti.  It  is  damnum  absque  injuria;  and  so  it  is,  if  the  compa- 
ny be  allowed  to  retain  the  use  of  the  right  assumed  by  it,  and  the 
remedy  of  such  owner  be  sought  by  assessment  of  compensation 
or  damages  for  the  right  of  way,  under  the  statute.  There- 
fore, in  either  case,  only  nominal  damages  are  allowable,  because 
only  a  nominal  right  or  interest  is  taken  im,  jpr(Bsenti.^  The  more 
reasonable  course  would  be  to  treat  the  intrusion,  if  it  be  one,  as 
an  intrusion  on  ihe  rights,  user  and  possession  of  the  general 
public,  and  as  a  nuisance,  if  not  permitted  by  express  law;  or  if 
by  law  expressly  permitted,  then  as  an  improv^ed  and  an  addi- 
tional manner  of  using  the  public  road  for  public  purposes,  and 
leave  the  supposed  additional  damages  or  compensation  to  be 
sought  after  by  the  owner  of  the  fee,  as  against  the  railroad  com- 
pany, whenever  the  locus  in  quo  be  abolished  by  law  as  an  ordi- 
nary highway,  or  be  lost  by  noa-user  as  an  ordinary  highway,  so 
that  by  reason  thereof  the  right  of  actual  possession  accrues  to 
the  owner  of  the  fee  by  reverter.  There  would  then  be  a  certain 
and  tangible  right  to  assess,  which  would  have  an  appreciable 
value.  This  seems  the  more  forcible  view,  more  especially  as 
the  corporate  existence  of  such  companies  is  but  for  a  limited 
time,  and  may  expire  and  fail  of  renewal  long  before  the'  right 
of  the  general  public  to  the  easement  (which  is  without  limit, 
and  may  last  forever,)  is  likely  to  have  an  end.' 

In  Illinois  the  rule  is  stated  to  be,  that  where  the  charter  of  a 
city  confers  exclusive  control  over  its  streets,  and  the  proper 
authorities  grant  permission  to  lay  down  tlie  tracks,  then  the  ad- 
joining owner  will  not  be  entitled  to  compensation.'  And  a 
court  of  equity  will  not  enjoin  the  use  of  a  railroad  track  upon  a 
public  street  until  the  adjoining  land  owner's  damages  shall  have 
been  assessed  and  paid,  even  though  the  railway  company  be  in- 
solvent.* 

'The  People  v.  Kerr,  27  N.  Y.  188.  Western  R.  R.  Co.,  68  III.  394;  Peoria 

n'he  People  v.  Kerr,  27  N.  Y.  188,  &  Rock  Island  Ry.  Co.  ».  Scherte,  84 

211.  111.  1B5,  16  Am.  Ry.  Rep.  434.     And 

'Chicago,  Burlington  &  Quinoy  R.  see  Tate  v.  Mo.,  Kans.  &  Tex.  Ry.  Co., 

R.  Co.  V.  McGinnis,  79  111.  269,  9  Am.  64  Mo.  149,  17  Am.  Ry.  Rep.  191. 

Ry.Rep.  334;  Moses  v.  Pittsburgh,  Port  *  Peoria  &  R.  I.  Ry.  Co.  v.  Schertz, 

Wayne  &  Chicago  R.  R.  Co.,  21  III.  516;  supra;  Stetson  v.  Chicago  &  Evanston 

Murphy  v.  City  of  Chicago,  29  111.  279;  R.  R.  Co.,  75  III.  74. 
Stone  V.  Pairbury,  Pontiac  &  North 
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In  Massaclm setts,  it  is  held  tliat  for  incidental  damages  occa- 
sioned to  property  holders  by  raising  or  lowering  a  public  street 
that  a  railroad  may  more  conveniently  pass  over  or  under  the 
same,  the  railroad  corporation  are  liable  upon  general  principles, 
and  the  Boston  &  Worcester  Eailroad  Corporation  is  so  by  the 
terms  of  its  charter — the  damages  to  be  ascertained  by  assess- 
ment, in  the  mode  established  by  law  for  the  assessment  of  dam- 
ages or  compensation  in  other  cases."  And  it  does  not  matter 
to  the  contrary,  that  the  raising  or  lowering  is  done  by  permis- 
sion of  municipal  authorities.  It  is,  nevertheless,  the  act  of  the 
railroad  company,  done  for  its  own  convenience,  and  it  is  liable 
to  be  assessed  for  the  damages  incidentally  occasioned  thereby 
to  the  adjoining  land  holder's  private  rights."  Otherwise,  how- 
ever, if  the  act  be  one  which,  being  unauthorized,  would 
amount  to  a  public  nuisance,  by  the  obstruction  of  a  public  way; 
for  the  public  authorities  are  competent,  as  we  have  just  seen, 
to  authorize  such  an  act,  but  are  not  competent  to  authorize 
private  injuries  to  the  property  of  private  individuals."  And 
so,  if  being  authorized  to  bridge  a  stream  for  its  road,  tlie  compa- 
ny so  constructs  its  bridge,  or  the  abutments  thereof,  as  to  flow 
back  the  water  on  the  adjoining  land  holder,  and  the  act  be  not 
done  with  such  care,  and  under  such  necessity,  as  to  the  manner 
thereof,  as  bring  it  within  the  purview  of  the  statute  allowing 
assessments,  so  as  to  afl'ord  compensation  by  assessment  there- 
for, then  unless  all  necessary  precautions  are  taken  to  prevent  such 
damage,  the  company  are  liable  in  an  action  of  tort  therefor.* 

In  Wisconsin  (where  the  adjoining  landed  proprietor  owns  the 
fee  of  a  public  street  or  highway  to  the  center  of  the  street,  sub- 
ject, however,  to  the  public  easement  over  and  along  the  same 
as  a  highway,)'  it  is  held  that  for  obstruction  thereof  by  a  rail- 

'  Gardiner  and  others  v.  Boston  &  borough  &  S.  R.  R.  Co.,  12  Gush.  224; 

"Worcester  R.  R.  Co..  9  Cush.  1.  Walker  ».  Old  Colony  &  Newport  Ry. 

2 Gardiner  and  others   v.  Boston  &  Co.,   103  Mass.  10;     Park  «.  Chi.   & 

Worcester  R.  R.  Co.,  9  Cush.  1.  S.  W.  R.  R.  Co.,  43  la.  636;  S.  C.  14 

'Mellen  v.  Western  R.  R.  Co.,  4  Am.  Ry.  Rep.  489;    Whitaker  ».  Del. 

Gray,  301.  &  Hudson  Canal  Co.,  87  Penn.  St.  34; 

''Blood  V.  Nashua  &  Lowell  R.  R.  Houston  &  Great  Northern  R.  R.  Co. 

Co  ,  2  Gray,  137;  Mellen  and  another  «.  Parker,  50  Tex.  330. 
V.  Western  R.  R.  Co.,  4  Gray,  301;         'Gardiner  v.  Tisdale,  2  Wis.   153; 

Perry  v.  City  of  Worcester,  6  Gray,  Weisbrod  v.  The  Chicago  &  N.  West- 

544;  Proprs.  of  L.  &  C.  v.  N.  &  L.  R.  ern  Ry.  Co.,  21  Wis.  602. 
R.  Co.,  supra;   Estabrooks  v.  Peter- 
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road  company,  by  permanent  erections,  an  action  of  ejectment 
will  lie,  at  the  suit  of  the  land  holder  against  the  railroad  com- 
pany.' But  as  to  the  nature  of  the  judgment  on  recovery,  it  will 
not  be  for  the  possession  of  the  premises,  nor  will  a  writ  of  pos, 
session  issue  during  the  existence  of  the  public  street  or  higli- 
way  as  an  easement. 

6.  Bell  ringing  ;  other  signals  and  signs  at  crossings. — When 
the  law  requires  the  bell  to  be  rung,  the  whistle  to  be  blown^  or 
other  signals  or  warnings  to  be  given  by  approaching  trains,  at 
the  public  crossings  of  highways,  streets,  or  alleys,  or  requires 
cautions  from  flagmen,  or  other  precautions  at  such  places,  the 
omission  thereof  is  negligence."  But  such  negligence  will  not 
render  the  company  liable  for  an  injury  received  at  such  crossings 
from  passing  trains,  unless  the  omission  be  the  proximate  cause 
thereof,  and  there  be  no  such  negligence  on  the  part  of  the  party 
injured  in  person  or  property,  as  prevents  in  law  a  recovery." 


'  Weisbrod  ».  The  Chicago  &  N. 
"Western  Ry.  Co.,  21  Wis.  602. 

''Artz  V.  Chi.,  R.  Island  &  Pacific 
R.  R.  Co.,  34  Iowa,  153;  Galena  & 
Chi.  Union  R.  R.  Co.  v.  Loomis,  13  111. 
5i8;  Chi.,  Bur.  &  Quincy  R.  R.  Co. 
V.  Lee,  68  111.  576;  Dimick  v.  Chi.  & 
N.  W.  Ry.  Co.,  80  111.  838;  Bradley 
B.  Boston  &  Maine  R.  R.  Co.,  2  Cash. 
(Mass.),  539;  Renwick,  Admr.,  v.  New 
York  Cent.  R.  R.  Co.,  36  N.  Y.  (9  Tiffa- 
ny), 132;  Ernst  v.  Hudson  River  Rail- 
road, 89  N.Y.  61;  Havens  v.  Erie  Ry. 
Co.,  41  N.  Y.  296;  Cordell  v.  N.  Y. 
Cent.  &  H.  R.  R.  R.  Co.,  64  N.  Y. 
535;  S.  C.  70  Id.  119,  and  6  Hun,  461; 
Bait.  &  0.  E.  R.  Co.  v.  State,  use  of 
Miller,  29  Md.  252,  251;  Owens  v. 
Hannibal  &  St.  Joseph  R.  R.  Co.,  58 
Mo.  886,  9  Am.  Ry.  Rep.' 19;  Stone- 
man  V.  Atlantic  &  Pacific  R.  R.  Co., 
58  Mo.  503,  9  Am.  Ry.  Rep.  42;  Mem- 
phis &  Charleston  R.  R.  Co.  v.  Cope- 
land,  61  Ala.  376. 

'  Wilcox  V.  Rome,  W.  &  0.  R.  R. 
Co.,  39  N.Y.  358;  Gorton  e.  The  Erie 
R.  R.  Co.,  45  N.  Y.  660;  Briggs  v.  N. 
Y.  Cent.  &  H.  R.  R.  R.  Co.,  72  N.  Y. 
26;   Cosgrov'e  v.  Same,  13  Hun,  329; 


Barringer  v.  Same,  18  Hun,  398;  Artz 
V.  Chi.,  R.  Island  &  Paiciflc  R.  R.  Co., 
34  Iowa,  153;  S.  C.  38  Id.  293,  and  44 
Id.  284;  Payne  v.  Chi.,  R.  I,  &  Pao. 
Ry.  Co.,  39  la.  523;  S.  C.  44  la.  236; 
Lang  V.  Holiday  Creek  R.  &  C.  M^Co., 
49  la.  469;  Bait.  &  0.  R.  R.  Co.  v. 
State,  use  of  Miller,  29  Md.  252;  Stone- 
man  V.  Atlantic  &  Pacific  R.  R.  Co., 
supra;  Harlan  v.  St.  Louis,  Kansas 
C  ty  &  Northern  R.R.  Co.,  64  Mo  480; 
Zimmerman  v.  Hannibal  &  St.  Joseph 
R.  R.  Co.,  11  Cent.  Law  J.  96;  Cleve- 
land, Columbus,  Cincinnati  &  Indian- 
apolis Ry.  Co.  V.  Elliott,  28  Ohio  St. 
340,  14  Am.  Ry.  Rep.  123;  Chicago, 
Burlington  &  Quincy  R.  R.  Co.  v.  Lee, 
68  111.  576;  Toledo,  Wabash  &  West- 
em  Ry.  Co.  V.  Jones,  76  111.  311;  Same 
V.  Durkin,  Id.  395;  111.  Cent.  R.  R.Co. 
V.  Hetherington,  83  lU.  510;  Chicago, 
Burlington  &  Quincy  R.  R.  Co.  v.  Har- 
wood,  90  111.  425;  Dublin,  W.  &  W. 
Ry.  Co.  V.  Slattery,  Law  Rep.  3  App. 
Cas.  1155;  S.  C.  Irish  Rep.  8  C.  L.  531, 
and  10  Id.  256.  Contra,  Owens  v. 
Hannibal  &  St.  Joseph  R.  R.  Co.,  su- 
pra. In  the  case  of  Gorton  v.  Erie 
Ry.  Co.,  above  cited,  the  Court  of  Ap 
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[f  tliere  be  no  statutory  requirement  of  such  signals  or  warn- 
ings at  public  crossings  of  highways,  streets,  or  alleys,  yet  it 
does  not  follow  but  that,  upon  common  law  principles  of  the 
obligation  to  carefulness  on  the  part  of  the  company,  the  omis- 
sion to  give  them  may  amount  to  negligence,  more  especially  if 
there  be  difficulty  of  hearing  or  seeing  approaching  trains,  or 
there  be  other  causes  rendering  crossing  without  warnings  peril- 
ous to  persons  who  may  be  approaching  with  intent  to  cross. 
So  if  the  Qompany  has  usually  given  the  signals,  and  the  public 
have  learned  to  rely  upon  them,  the  omission  thereof  will  be  neg- 
ligence.' Such  facts  and  circumstances  are  to  be  taken  into  con- 
sideration on  the  question  of  the  negligence  of  defendant,  as  also 
in  regard  to  contributive  or  comparative  negligence,  as  the  case 
may  require,  on  the  part  of  the  plaintiff  or  party  suffering  in- 
jury— all  which  are  questions  for  the  jury."      It  is  also  a  ques- 


peals  of  New  York  reiterate  this  doc- 
trine in  the  following  terms,  a>s  long 
well  settled  in  said  state:  "The  doc- 
trine has  been  declared  by  this  court, 
and  reaffirmed,  that  a  traveler  ap- 
proaching a  railroad  track  is  bound  to 
use  his  eyes  and  ears,  so  far  as  there  is 
ta  opportunity,  and  when,  by  the  use 
of  those  senses,  danger  may  be  avoided, 
notwithstanding  the  neglect  of  the 
raihoad  servants  to  give  signals,  the 
omission  of  the  plaintiff  to  use  his 
senses  and  avoid  the  danger  is  concur- 
ring riegligence,  entitling  the  defend- 
ant to  a  non-suit":  45  N.  Y.  664;  and 
citing  Ernst  v.  Hudson  River  R.  R. 
Co.,  85  N.  Y.  9,  and  S.  C.  39  N.  Y.  61 ; 
Beisiegel  v.  N.  Y.  Cent.  R.  R.  Co.,  34 
N.  r.  625;  Havens  v.  Brie  Ry.  Co.,  41 
N.  Y.  296. 

'  MoGrath  V.  N.  Y.  Cent.  &  H.  R. 
R.  R.  Co.,  63  N.  Y.  622;  S.  C.  59  N. 
Y.  468,  1  Hun,  437,  and  3  Thomp.  & 
C.  776;  Waldele  v.  Same,  19  Hun,  69; 
Craig!).  N.  Y.,  N.  H.  &  H.  R.  R.  Co., 
118  Mass.  431. 

^  Arfcz  V.  Chi.,  R.  Island  &  P.  R.  R. 
Co.,  84  Iowa,  153;  Gates  v.  Burling- 
ton, Cedar  Rapids  &  Mo.  River  Ry. 
Co.,  39  la.  45,  9  Am.  Ry.  Rep.  75; 
34 


Kennayde  v.  Pacific  R.  R.  Co.,  45  Mo. 
255;  Tabor  v.  Mo.  Valley  R.  R.  Co.,  46 
Mo.  353;  S.  C.  2  Am.  R.  517;  O'Mara 
V.  Hudson  River  R.  R.  Co.,  38  N.  Y. 
445;  Evansville  &  C.  R.  R.  Co.  v. 
Lowdermilk,  15  Ind.  120;  Galena  & 
Chi.  Union  R.  R.  Co.  v.  Dill,  22  111. 
264;  Webb  v.  The  Portland  &  Kenne-' 
bee  R.  R.  Co.,  67  Maine,  117.  Where 
there  is  no  statute  prescribing  the 
character  of  signals,  it  is  erroneous 
to  instruct  the  jury  that  the  bell  must 
be  rung,  or  the  whistle  blown,  continu- 
ously, until  the  train  passes  the  cross- 
ing. The  true  rule  is,  that  the  com- 
pany is  bound  to  give  such  signals  as 
are  usual  and  customary:  Paducah  & 
Memphis  R.  R.  Co.  v.  Hoehl,  12  Bush, 
41,  18  Am.  Ry.  Rep.  -338.  And  it  is 
immaterial  whetter  the  crossing  is  on 
the  land  of  the  company  or  not:  Ibid. 
A  sufficient  signal  must  be  given  to 
apprise  those  near  the  crossing  of  the 
approach  of  the  train;  otherwise  it  is 
negligence  on  the  part  of  the  company: 
Ibid.  But  notwithstanding  the  bell  be 
rung  and  signals  be  given,  yet  if  the 
company  have  so  constructed  its  road 
in  crossing  a  highway  as  to  obstruct 
the  sight,  or  otherwise  increase  unnec- 
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tion  for  the  jury  whether  proper  and  sniEcient  signals  are  given.' 
Nor  does  the  compliance  with  the  law  in  reference  to  signals, 
bell-ringing,  whistling,  or  flagging,  at  public  road  or  street  cross- 
ings, obviate  the  necessity  of  the  company  resorting  to  the  use 
of  all  such  other  means  of  avoiding  injury  to  persons  or  property 
passing  as  is  required  by  the  principles  of  ordinary  care.  These 
special  requirements  of  the  statute,  where  they  exist,  are  cumu- 
lative or  additional  to  the  ordinary  care  otherwise  required,  and 
are  not  in  themselves  to  be  set  up  as  a  standard  of  the  amount 
of,  or  particular,  care  required  at  such  places.' 

Where  the  statute,  as  in  Iowa  and  some  other  of  the  states, 
requires  railroad  companies  to  erect  signs  at  public  crossingF,  to 
warn  persons  of  the  proximity  of  the  railroad,  the  omission  to 
do  so  is  negligence.'  But  although  it  be  negligence,  such  negli- 
gence will  not  enable  a  person  injured  at  such  crossing  to  main- 
tain an  action  therefor  unless  the  injury  is  occasioned  by  such 
omission.  And  the  omission,  to  support  an  action,  must  not 
only  cause  or  contribute  to  the  injury,  but  the  injured  person 
must  himself  have  used  due  care — must  not  have  been  guilty 
of  contributory  negligence,  if  the  occurrence  take  place  in  a 
state  where  the  doctrine  of  contributory  negligence  prevails; 
and  if  in  a  state  wherein  comparative  negligence  is  the  rule, 

essarily  the  danger  of  crossing  there,  Cas.  457;    Webb  v.  The  Portland  & 

and    by  reason    thereof   a    traveler  Kennebec  R.  R.  Co.,  57  Maine,  117; 

attempting  to  cross  be  injured,  without  Cordell  v.  N.  T.  Cent.  &  H.  R.  R.  R. 

negligence  on  his  part,  the  company  is  Co.,  70  N,  T.  119,  13  Am.  Ry.  Rep. 

liable.    Ringing  the  bell  amd  giving  511;  S.  C.  64  N.  Y.  535,  79  Id.  636, 

signals  will  not  give  impunity  or  ex-  and  6  Hun,  461;  Weber  v.  Same,  67 

empfcion  from  the  obligation  to  use  N.  Y.  587;  S.  C.  68  Id.  451;    Dyer  ». 

proper  care  in  other  respects :  Richard-  Erie  Ry.  Co.,  71  N.  Y.  228;  Hare  r. 

son  V.  The  N.  Y.  Cent.  R.  R.  Co.,  45  Chi.,   R.  I.  &  Pac.   Ry.  Co.,   56  la. 

N.  Y.  846.     And  see  Cordell  v.  N.  Y.  166;  S.  C.  7  N.W.  Repr.  9;    South  & 

Cent.  &  H.  R.  R.  R.  Co.,  70  N.  Y.  119,  N.  Ala.  R.  R.  Co.  v.  Thompson,  62 

18  Am.  Ry.  Rep.  511.  Ala.  494. 

•  Cordell  ».  N.  Y.  Cent.  &  H.  R.  R.  "'Reynolds  v.  Hindman,   82  Iowa, 

R.  Co.,  64  N.  Y.  5.35;  S.  C.  6  Hun,  461;  146;  Dodge  v.  The  Burlington,  C.  R. 

Bauer  v.  Kans.  Pac.  Ry.  Co.,  69  Mo.  &  M.   R.  R.  R.  Co.,   34  Iowa,  276; 

219;    Ellis  V.  Great  Western  Ry.  Co.,  Steves' ».  Oswego  &  S.  R.  R.  Co  ,  18 

Law  Rep.  9  C.  P.  551;  Dublin,  W.  &  N.Y.  423;  WQcoxp.  Rome,WatertDwn 

W.  Ry.  Co.  v.  Slattery,   supra.      But  &  0.  R.  R.  Co.,  89  N.Y.  358;  Ernst  ». 

see  Dyer  v.  Erie  Ry.  Co.,  71  N.  Y.  Hudson  River  R.  R.  Cq.,  39  N.  Y.  61; 
22!8.--<  a^l.  J  -i--.t.  ,:.  •     -  '.V,   !   .... .  ,   .  .,  jj4j^.jjj   ^^  j;^.  ■jjy_  ^^^!^  ,.^j,  }^l^^ 

^Smmfh.  Boston  &  Mairife  R.  R.  ■  296: 'Harty  e.  Gent.'  R.  H.  Co.,  42'l^f:"■ 
Co;,  g'Oush.-Sggj  S.'C.  1' Ain.  R.  W. '-'  Y-'iaS;-^  ^         '   ■"■'    '       '      '   ■'-•-' 
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then  the  injured  party  must  himself  be  clear  of  such  amount 
of  negligence,  comparatively  with  that  of  the  company,  as  in 
such  state  will  prevent  a  plaintiff  guilty  thereof  from  recovery 
for  loss  or  injury.  In  the  language  of  Day,  Justice,  in  Dodge 
V.  The  Burlington,  Cedar  Eapids  &  Minnesota  Eailroad  Com- 
pany, "  It  is  just  as  incumbent  upon  the  plaintiff  to  show  rea- 
sonable care  upon  his  part,  when  the  negligence  of  defendant 
consists  in  the  failure  to  observe  a  statute,  as  when  it  arises  trom 
any  other  omission  or  neglect."  ' 

And  so  if  by  statute  certain  warnings  or  signals  are  required 
to  be  given,  and  the  absence  thereof  be  declared  to  amount  to 
negligence,  yet,  unless  the  statute  also  absolves  the  injured  party 
from  the  necessity  of  caution,  and  declares  the  omission  to  com- 
ply with  the  statute  shall  render  the  company  liable,  the  rule 
will  still  be  the  same,  in  reference  to  the  effect  of  contributive  or 
comparative  negligence,  as  if  there  were  no  such  statutory  re- 
quirement; '  and  the  failure  to  give  the  signals  or  warnings  will 
not  raise  the  presumption  that  such  failure  was  the  cause  of  the 
injury.' 

7.  Duty  of  persons  and  company  at  crossings. — The  rights  of 
railroad  trains  and  of  ordinary  travelers  and  vehicles  at  public 
crossings  are  mutual,  co-extensive,  and  in  all  respects  reciprocal." 
In  the  exercise  thereof,  all  parties  are  held  to  a  due  regard  for  their 
own  safety,  and  the  safety  of  others.  And  though  railroad  trains 
impelled  by  locomotives  are  less  under  immediate  control  than 
are  ordinary  vehicles,  and  the  persons  in  charge  thereof  can  not 

'Reynolds  v.  Hindman,    32  Iowa,  «.  Hunter,  33  Ind.  835;  Owens  u.  Han- 

146;  Dodge  v.  The  Burlington,  Cedar  nibal  &  St.  Joseph  R.  R.  Co.,  58  Mo. 

Rapids  &  M.  R.  R.  Co.,  34  Iowa,  276,  386,  9  Am.  Ry.  Rep.  19;  Stoneraan  v. 

279;  Payne  v.  Chicago,  Rook  Island  &  Atlantic  &  Pacific  R.  R.  Co.,  58  Mo. 

Pacific  Ry.  Co.,  39  la.  523,  9  Am.  Ry.  503,  9  Am.  Ry.  Rep.  42. 

Rep.  176;  Steves  v.  The   Oswego  &  =  Galena  &  Chi.  Union  R.  R.  Co.  v. 

Syracuse  R.  R.  Co.,   18  N.   Y.  428;  Loomis,  13  111.  548;    Stoneman  v.  At- 

Wilcox  V.  Rome,  W.  &  0.  R.  R.  Co.,  lantic  &  Pac.  R.  R.  Co.,  58  Mo.  503; 

39  N.  Y.  358;  Ernst  v.  The  Hudson  Holman  v.   Chicago,   Rock  Island  & 

River  R.  R.  Co.,  39  N.  Y.  61;  Havens  Pac.  R.  R.  Co.,  62  Mo.  562.     As  to 

V.  The  Erie  Ry.  Co.,  41  N.  Y.  296;  what  evidence  is  sufficient  of  the  ring- 

Harty  v.  The  Cent.  R.  R.  Co.,  42  N.  ing  of  the  bell,  see  Culhane  v.  New 

Y,4§8;  McQrath.-»,jNewY&|k'Cqi\teil,i  Y^'k'Gm^aii-A  Hudson  jRiv.er  R.  R. 

&  Hudson  River  R.  R.  Co.,  69  N.  Y.  :  Cq„;6Q  ^f.  Y-  183,  10  Am.  Ry.  Rep. 

468,,7:Ani;  Ry.|Rep,fW.-;r   ,?    ,  -  -  142.  r:'     ,,:■/                  ■..<■ 

,^II§,yeng  v.)Thg  J&T^pj  %.  .^p.,  41:i  .f  Pjut  it  is  negligence  to  ,be  upon  ai 

N.  Y.  296;  The  Bellefontaine  Ry.  Co.  railroad,  unless  at  a  public  crossing. 
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be  held  to  have  them  as  completely  in  their  power  to  prevent  in- 
jury as  persons  may  have  such  as  move  upon  ordinary  high- 
ways, yet  this  may  not  excuse  the  making  of  proper  efforts  to 
foresee  and  to  prevent  collisions  at  highway  crossings."  On 
the  other  hand,  it  is  incumbent  upon  persons  using  the  highway 
to  resort  to  and  use  all  reasonable  efforts  on  their  part,  in  like 
manner,  to  foresee  and  avoid  danger;  and  to  the  performance  of 
this  duty  the  law  will  hold  them.  A  want  of  such  care  on  their 
part  may  be  fraught  with  the  most  disastrous  consequences,  not 
only  to  themselves,  but  to  those  traveling  on  railroads;  and  if 
to  themselves,  by  reason  of  a  want  of  such  care,  they  must  abide 
the  consequences.'  It  is  true,  that  where  the  doctrine  of  com- 
parative negligence  prevails,  the  courts  and  juries  will  weigh 
and  compare  the  conduct  of  the  parties,  and  decide  accordingly; 
but  where  contributory  negligence  prevents  a  recovery,  tlie  want 


and  so  it  is  then  if  the  party  be  not 
there  as  one  traveling,  or  necessarily 
passing  upon  his  business;  and  a  spe- 
cial verdict  finding  injury  to  a  person 
on  a  crossing  by  negligence  of  the 
railroad  company,  but  not  finding  the 
injured  person  to  have  been  rightfully 
there  as  a  traveler,  will  not  sustain  a 
judgment:  Pitts.,  Fort  W.  &  Chi.  R. 
R.  Co.  V.  Evans,  53  Penn.  St.  250.  See, 
as  to  recovery  by  a  workman  employed 
by  a  city  to  repair  a  viaduct  across  a 
railroad,  Sweeney  v.  Boston  &  Albany 
R.  R.  Co.,  128  Mass.  5;  S.  C.  1  Am.& 
Eng.  R.  R.  Cas.  138. 

'  North  Penn.  R.  R.  Co.  v.  Heile- 
man,  49  Penn.  St.  60;  Pittsburg,  Ft. 
Wayne  &  Chi.  Ry.  Co.  v.  Dunn,  56 
Penn.  St.  280;  Penn.  R.  R.  Co.  v. 
Goodman,  62  Penn.  St.  329;  Toledo 
&  Wabash  Ry.  Co.  v.  Goddard,  25 
Ind.  185;  Bellefontaine  Ry.  Co.  v. 
Hunter,  Admr.,  33  Ind.  335;  Penn.  Co. 
V.  Krick,  47  Ind.  368;  Bradley  v.  Bos- 
ton &  Maine  R.  R.  Co.,  2  Cush.  53); 
Shaw  V.  Boston  &  Worcester  R.  R.  Co., 
8  Gray,  45;  Bailey  v.  New  Haven  & 
Northampton  Co.,  107  Mass.  496;  Gar 
lena  &  Chi.  Union  R.  R.  Coi  v.  Dill,  22 
111.  264;  Toledo,  Wabash  &  Western 


Ry.  Co.  <>.  Harmon,  47  Xll.  298,  304 
St.  Louis,  Alton  &  Terre  Haute  R.  R. 
Co.  V.  Manly,  68  111.  300;  Chi.  &  Alton 
R.  R.  Co.  V.  Jacobs,  63  III.  178;  Chi./ 
&  Alton  R.  R.  Co.  v.  Elmore,  67  III. 
176;  Rockford,  Rock  Isld.  &  St.  Louis 
R.  R.  Co.  V.  Linn,  67  111.  109;  Pitts- 
burgh, Fort  Wayne  &  Chicago  Ry.  Co. 
V.  Maurer,  21  Ohio  St.  421;  Chi.,  R. 
I.  &  P.  R.  R.  Co.  V.  Houston,  5  Otto, 
697;  Continental  Imp.  Co.  v.  Stead,  5 
Otto,  161;  Harlan  w.  St.  Louis,  Kansas 
City  &  Northern  Ry.  Co.,  65  Mo.  22; 
Stillson  V.  Hdnnibal  &  St.  Joseph  R. 
R.  Co.,  67  Mo.  671;  Adolph  v.  Cent. 
Park,  N.  &  E.  River  R.  R.  Co.,  76  N. 
Y.  530;  S.  C.  65  N.  Y.  554;  Whitney  v. 
Me.  Cent.  R.  R.  Co.,  69  Me.  208;  Hall 
V.  Brown,  54  N.  H.  495;  S.  C.  58  Id.  93. 
But  railroad  companies  are  not  bound 
to  exercise  the  utmost  care  and  dili- 
gence, nor  to  use  all  means  and  meas- 
ures of  precaution  which  the  highest 
prudence  could  suggest,  and  which  it 
is  in  their  power  to  employ:  Weber  »■. 
New  York  Central  &  Hudson  River  R. 
R.  Co.,  58  N.  Y.  451,  7  Am.  Ry.  Rep. 
188. 

^  North  Pennsylvania  R.  R.  Co.  v. 
Heileman,  49  Penn.  St.  60;  Penn.  R. 
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of  sucli  care  on  the  part  of  plaintiff,  or  those  suffering  loss  or 
injury,  is  a  bar  to  the  action. 

The  weight  of  authority  is,  that  a  person  must  look  out  for 
the  train  before  crossing  a  railroad  track  on  a  highway,  and  that 


R.  Co.  V.  Goodman,  62  Penn.  St.  329; 
Penn.  Canal  Co.  v.  Bentley,  66  Penn. 
'■.  30;  Pennsylvania  R.  R.  Co.  v. 
Jeale,  73  Penn.  St.  504;  Galena  &  Chi- 
cago Union  R.  R.  Co.  v.  Dill,  22  111. 
264;  St.  Louis,  Alton  &  Terre  Haute 
R.  R.  Co.  V.  Manly,  58  JU.  300;  Chi. 
&  Alton  R.  R.  Co.  v.  Jacobs,  63  111. 
178;  Chicago,  Bur.  &  Quincy  R.  R. 
Co.  0.  Van  Patten,  64  111.  610;  Allyn 
V.  Boston  &  Albany  R.  R.  Co.,  105 
Mass.  77;  Bailey  v.  New  Haytin  & 
Northampton  Co.,  107  Mass.  496; 
Wilds  V.  The  Hudson  River  R.  R.  Co., 
24  N.  Y.  (10  Smith),  4:^0;  Cleveland, 
Columbus  &  Cincinnati  R.  R.  Co.  v. 
Terry,  8  Ohio  St.  570;  Bellefontaine 
Ry.  Co.  •».  Snyder,  24  Ohio  St.  670,  7 
Am.  Ry.  Rep.  186;  Lake  Shore  & 
Mich.  S.  R.  R.  Co.  v.  Miller,  25  Mich. 
274;  Chi.,  R.  I.  &  P.  R.  R.  Co.  v. 
Houston,  5  Otto,  697.  And  so  in 
the.  case,  above  cited,  of  the  Lake  Shore 
&  Michigan  Southern  Railroad  Com- 
pany ».  Miller,  25  Michigan,  the  Su- 
preme Court  of  Michigan,  Christian- 
cy,  C.  J.,  say:  "  It  must  be  laid  down 
as  a  principle  of  law,  that  persons 
about  to  cross  a  railroad  track  are 
bound  to  recognize  the  danger,  and  to 
make  use  of  the  sense  of  hearing  as 
well  as  of  sight — and  if  either  can  not 
be  rendered  available,  the  obligation 
to  use  the  other  is  the  stronger — to  as- 
certain, before  attempting  to  cross  it, 
whether  a  train  is  in  dangerous  prox- 
imity; and  if  they  neglect  to  do  this, 
but  venture  blindly  upon  the  track 
without  any  effort  to  ascertain  whether 
a  train  is  approaching,  it  must  be  at 
their  own  risk.  Such  conduct  is,  of 
itself,  negligence,  and  should  be  so 
pronounced  by  the   court   as    matter 


of  law  ":  25  Mich.  p.  290.  And  citing 
Wilson  V.  Charlestown,  8  Allen,  137; 
Butterfield  n.  Western  R.  R.  Co.,  10 
Allen,  533;  Wilds  v.  Hudson  River  R. 
R.  Co.,  24  N.  Y.  430;  Beisiegel  !>.  N. 
York  Cent.  R.  R.  Co.,  40  N.  Y.  9; 
Grippen  v.  N.  York  Cent.  R.  R.  Co., 
40  N.  Y.  42,  51;  Baxter  v.  Troy  & 
Boston  R.  R.  Co.,  41  N.Y.  502;  Indian- 
apolis &  Cin.  R.  R.  Co.  V.  Rutherford, 
29  Ind.  82;  Bellefontaine  Ry.  Co.  v. 
Hunter,  33  Ind.  365;  North  Penn.  R. 
R.  Co.  V.  Heileman,  49  Penn.  St.  60; 
Stubley  v.  London  &  N.  W.  R.W.  Co., 
Law  Rep.  1  Exch.  13;  Cliff  v.  Mid- 
land R.  W.  Co.,  Law  Rep.  5  Q.  B. 
258;  Galena  &  Chi.  Union  R.  R.  Co. 
«.  Loomis,  13  111.  548;  Telfer,  Admr., 
V.  Northern  R.  R.  Co.,  30  N.  J.  188. 
The  court  then  adds,  "  Many,  other 
cases  to  the  like  effect  might  be  cited, 
but  these  are  suflBcient  to  show  the 
general  current  of  authority.  Nor 
does  it  alter  the  case  that  the  defend- 
ant may  have  been  negligent  in  not 
ringing  the  bell  or  blowing  the  whistle, 
BO  long  as  the  plaintiff  has  been  guilty 
of  negligence  which  contributed  to  the 
result,'' — citing  again  authorities  to 
the  latter  point.  In  the  same  case  the 
court  hold,  that  to  rely  on  the  time  card 
or  table  as  fixing  the  time  for  trains 
to  pass,  is  not  the  exercise  of  ordinary 
care;  time  pieces  may  vary,  and  so 
may  trains,  by  being  unavoidably  de- 
layed; and  that  trains  have  precedence 
over  ordinary  vehicles  at  highway 
crossings,  as  they  are  less  easily  con- 
trolled, and  moreover,  are  under  the 
necessity  of  keeping  their  time  and 
place  on  the  road,  to  avoid  collision 
and  in.iury:  25  Mich.  274. 
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if  a  train  is  seen  approaching,  mnst  wait  until  it  passes.  That 
the  citizen  must  yield  tlie  right  of  way  to  the  railroad  at  the 
crossings.  That  if  he  attempt  to  pass  when  a  train  is  ap- 
proaching, he  does  so  at  his  own  risk,  provided  the  train  conld 
be  seen  by  him,  or  he  has  warning  not  to  pass;  and  that  the 
company  is  not  subject  to  damages  for  injuries  occasioned  undei 
such  circumstances,  by  a  mere  omission  to  stop  or  yield  the  right 
of  way  to  the  citizen,  if  the  company  have  in  other  respects  care- 
fully observed  all  the  requirements  of  the  law  in  regard  to  sig- 
nals.'    If  the  approaching  train  is  seen,  and  the  traveler  then 


'North  Penn.  R.  R.  Co.  c.  Heile- 
nian,49  Penn.  St.  60;  Hanover  R.  R. 
Co.  V.  Coyle,  55  Penn.  St.  396;  Pitts- 
burg, Ft.  Wayne  &  Chi.  Ry.  Co.  v. 
Dunn,  56  Penn.  St.  280;  Lehigh  Val- 
ley R.  R.  Co.  V.  Hall,  61  Penn.  St. 
361;  Penn.  R.  R.  Co.  v.  Goodman,  62 
Penn.  St.  329,  338;  Pennsylvania  Ca- 
nal Co.  V.  Bentley,  66  Penn.  St.  30; 
Pennsylvania  R.  R.  Co.  ».  Beale,  73 
Penn.  St.  504;  Nagle  v.  Allegheny 
VaUey  R.  R.  Co.,  88  Penn.  St.  35; 
Meyer  ».  Midland  Pacif.  R.  R.  Co.,  2 
Neb.  319;  Flemming  v.  Western  Pa- 
cific R.  R.  Co.,  49  Cal.  253,  7  Am.  Ry. 
Rep.  265;  Warner  ».  The  New  York 
Cent.R.  R.  Co.,  44  N.  T.465;  Gorton 
V.  The  Erie  Ry.  Co.,  45  N.  Y.  660; 
Weber  v.  New  York  Central  &  Hud- 
son River  R.  R.  Co.,  58  N.  Y.  451,  7 
Am.  Ry.  Rep.  188;  S.  C.  67  N.  Y.  587; 
Mitchell  V.  N.  Y.  Cent.  &  H.  R. 
R.  R.  Co.,  64  N.  Y.  655;  Salter 
V.  Utica  &  B.  R.  R.  R.  Co.,  75  N. 
Y.  273;  S.  C.  13  Hun,  187;  Cordell  v. 
N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  75  N. 
Y.  380;  S.  C.  70  Id.  119,  and  64  Td.  , 
535;  Adolph  v.  Central  Park,  N.  &  E. 
River  R.  R.  Co.,  76  N.  Y.  530,  S.  C.  65 
Id.  554;  Elwood  v.  N.  Y.  Cent.  &  H. 
R.  R.  R.  Co.,  4  Hun,  808;  Bunn  v. 
Del.,  Lack.  &  Western  R.  R.  Co.,  6 
Hun,  303;  Lynam  !-.  Phil.,  Wilm.  & 
Bait.  R.  R.  Co.,  4  Houst.  583;  Bait. 
&  Ohio  R.  R.  Co.  ».  Sherman,  30 
Gratt.  602;  Bellefontaine  Ry.  Co.  v. 


Snyder,  24  Ohio  St.  670,  7  Am.  Ry. 
Rep.  186;  Penn.  Co.  v.  Rathgeb,  32 
Ohio  St.  66;  Bait.  &  Ohio  R.  R.  Co.  v. 
Whitacre,  35  Id.  627;  Same  v.  Whit- 
taker,  24  Id.  642;  Toledo,  Peoria  & 
Warsaw  Ry.  Co.  v.  Head,  62  111.  233,  6 
Am.  Ry.  Rep.  232;  Chi.  &  Alton  R.  R. 
Co.  V.  Jacobs,  63  111.  178;  Chicago, 
B.  &  Q.  R.  R.  Co.  V.  Van  Patten, 
64  111.  510;  Chicago  &  Northwest- 
em  Ry.  Co.  V.  Hatch,  79  111.  137; 
Chicago,  Burlington  &  Quincy  R. 
R.  Co.  V.  Harwood,  80  111.  88;  Rock- 
ford,  Rock  Island  &  St.  Louis  R. 
R.  Co.  V.  Byam,  Id.  528;  Chicago, 
Burlington  &  Quincy  R.  R.  Co.  v.  Dam- 
erell,  81  111.  450;  Bl.  Cent.  R,  R.  Co. 
V.  Hetherington,  83  111.  510;  Chicago 
&  Alton  R.  R.  Co.  V.  Becker,  84  lU. 
483;  Lake  Shore  &  Michigan  Southern 
Ry.  Co.  V.  Sunderland,  2  Bradw. 
(III.),  307;  Same  v.  Clemens,  5  Id.  77; 
Toledo,  Waba.sh  &  Western  Ry.  Co. 
V.  Shuckman,  50  Ind.  42;  St.  Louis  & 
South-Eastern  Ry.  Co.  v.  Mathias,  Id. 
65;  Penn.  Co.  v.  Sinclair,  62  Ind. 
301;  Artz  V.  C,  R.  1.  &  P.  R.  R. 
Co.,  34  la.  153;  S.  C.  38  la.  293.  and 
44  Id.  284;  Benton  ».  Cent.  R.  R.  Co., 
42  la.  192;  Lang  v.  Holiday  Creek  R. 
&  C.  M.  Co.,  49  la.  469;  Starry  t>. 
Dubuque  &  S.  W.  Ry.  Co.,  51  la.  419; 
Haas  V.  Chi.  &  N.  W.  Ry.  Co.,  41  Wis. 
44;  Brown  v.  Milwaukee  &  St.  Paul 
Ry.  Co.,  22  Minn.  165;  Solen  v.  Va.  & 
Trnckee  R.  R.  Co.,  13  Nev.  106;  Bimt- 
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.attempt  to  cross  before  it,  he  is  guilty  of  legal,  negligence,  which 
will  preclude  a  recovery.' 

In  North  Pennsylvania  R.  E.  Co.  v.  Heileman,  Justice  Steoncj 
lays  down  the  law  in  reference  to  this  point,  in  the  following 
terms :  "  Now,  that  it  is  the  duty  of  a  traveller  when  approaching 
the  intersection  of  a  railroad  with  a  common  highway  to  look 
out  for  approaching  trains  or  engines,  the  court  below  as- 
iserted  more  than  once,  and  correctly.  That  standard  of  duty  is' 
fixed  by  the  law.  At  the  place  of  intersection  there  are  concur- 
rent rights.  Neither  the  traveller  on  the  common  highway  nor 
the  railroad  company  has  an  exclusive  right  of  passage.  Even  on 
a  common  road,  travellers  must  look  out  for  the  approach  of 
other  vehicles  passing.  And  this  is  the  more  necessary  at  a 
railroad  crossing,  because  movement  upon  such  a  road  is  more 
speedy,  and  because  the  consequences  of  a  collision  are  usually 
so  disastrous." ' 

In  Heaves  v.  The  Delaware,  Lackawanna  &  Western  Railroad 
Company,  30  Penn.  St.  (6  Casey),  464,  the  court  assert  the  same 
principle  in  the  following  terms:  "The  traveller  has  the  obliga- 
tions of  prudence  upon  him;  he  is  bound  to  stop  and  look  out  for 
trains,  and  may  not  rush  heedlessly,  nor  remain  unnecessarily,  on 
a  spot  over  which  the  law  allows  engines  of  fearful  power  to  be 
propelled." 

Not  looking  for  a  coming  train  is  not  merely  an  imperfect  per- 
formance of  duty;  it  is  an  entire  failure  of  performance.' 

The  Supreme  Court  of  Pennsylvania,  in  the  case  here  cited 

ing  V.  Cent.  Pac.  R.  R.  Co.,  14  Nev.  formalities  of  law:  66  Penn.  St.  280. 
351;  Fletcher  v.  Atlantic  &  Pac.  R.  '  Salter ».  Utica  &  B.  R.  R.  R.  Co.,  75 
R.  Co.,  64  Mo.  484;  Leduke  v.  St.  N.  Y.  273;  S.  C.  13  flun,  187;  Toledo, 
Louis  &  Iron  Mountain  R.  R.  Co.,  4  Wabash  &  Western  Ry.  Co.  v.  Jones, 
Mo.  App.  485;  New  Orleans,  Jackson  76  111.  811;  Lake  Shore  &  Mich. 
&  Great  Northern  R.  R.  Co.  v.  Mitch-  Southern  Ry.  Co.  v.  Sunderland,  2 
ell,  52  Miss.  808;  South  &  N.  Ala.  Bradw.  (111.),  307;  Marquette,  Hough- 
R.  R.  Co.  V.  Thompson,  62  Ala.  494;  ton  &  Ontonagon  R.  R.  Co.  v.  Hand- 
Northern  Cent.  Ry.  Co.  v..  State,  54  ford,  39  Mich.  537;  Haas  v.  Chi.  & 
Md.  113;  S.  C.  10  Repr.  662;  Dublin,  N.  W.  Ry.  Co.,  41  Wis.  44;  Kearney  v. 
W.  &  W.  Ry.  Co.  ».  Slattery,  Law  Chi.,  Mil.  &St.  PaulRy.  Co.,  47  Wis. 
Rep.  3  App.   Gas.  1155;  S.  C.  Irish  144. 

Rep.  8   C.  L.  531,  and  10  Id.  256.  H9  Penn.  St.  (13  Wright),  60,  64. 

The  rule  holds  as  well  as  to  high-  '  North  Pennsylvania  R.  R.  Co.  v. 

ways  that  are  such  by  dedication,  as  to  Heileman,  49  Penn.  St.  60,  64. 
those  which  are  created  by  all  the 
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from  73  Pennsylvania  State  Eeports,  hold  that  attempting  to 
cross-a  railroad  with  a  vehicle,  without  stopping  to  listen  and 
look  for  an  approaching  train,  is  negligence  per  se,  and  as 
such  shonld  be  decided  and  holden  by  the  court,  without  reference 
to  a  jury,  where  there  is  no  dispute  about  the  fact  thereof; '  and 
that  if  there  be  difficulty  in  the  way  of  seeing,  caused  by  inter- 
vening obstructions,  that  is  no  excuse  for  omitting  such  precau- 
tions, but  on  the  contrary  increases  the  necessity  of  resorting  to 
such  diligence." 

Nor  is  the  company  bound  to  both  ring  the  bell  and  blow 
the  whistle,  in  approaching  crossings,  when  there  is  no  statute 
law  or  municipal  regulation  requiring  both  to  be  done;  but 
they  are  bound  to  keep  a  prudent  lookout,  so  that,  as  far  as  pos- 
sible, injuries  to  others  may  be  avoided.' 

In  Iowa  it  is  holden,  that  though  the  citizen  is  bound  to  use 
ordinary  care  in  passing  over  the  railroad  at  public  crossings, 
yet  that  it  can  not  be  laid  down  as  a  rule  that  a  mere  failure  to 
look  up  and  down  the  railroad  track,  before  making  an  effort  to 
cross,  is  negligence; '  but  that  he  may  resort  to  any  other  pra- 


'Eeeves  v.  D.,  L.  &  W.  R.  B.  Co.,  sm- 
pra;  North  Penn.  E.  R.  Co.  v.  Heile- 
man,  49  Penn.  St.  60;  Penn.  R.  R.  Co. 
V.  Goodman,  62  Penn.  St.  329;  Penn- 
syWania  R.  R.  Co.  v.  Beale,  73  Penn. 
St.  504;  Nagle  v.  Allegheny  Valley  R. 
R.  Co.,  88  Penn.  St.  35. 

2  Penn.  R.  R.  Co.  v.  Beale,  73  Penn. 
St.  504.  The  plaintiff  is  not  required 
to  prove  that  he  looked  and  listened. 
If  it  does  not  affirmatively  appear 
from  his  evidence,  it  will  be  presumed: 
Weiss  V.  Penn.  R.  R.  Co.,  79  Penn.  St. 
387;  Penn.  R.  R.  Co.  v.  Weiss,  87  Jd. 
447;  Same  v.  Werner,  89  Id.  59; 
Waldele  v.  N.  T.  Cent.  &  H.  R.  R.  R. 
Co.,  19  Hun,  69;  Solen  v.  Va.  & 
Ti-uckee  R.  R.  Co.,  13  Nev.  106; 
Richey  v.  Mo.  Pao.  R.  R.  Co.,  7  Mp. 
App.  150.  On  the  other  hand,  if  it  is 
apparent  that  the  train  might  have 
been  seen,  it  will  be  inferred  he  did 
not  look:  Salter  v.  Utica  &  B.  R.  R.  R. 
Co.,  75  N.  Y.  273;  S.  C.  13  Hun,  187; 
Mitchell  V.  N.  Y.  Cent.  &  H.  E.  R.  R. 


Co.,  2  Hun,  535.  No  such  presump- 
tion wiU  be  indulged,  however,  where, 
for  any  reason,  the  train  could  not 
have  been  seen:  Massoth  ».  Del.  & 
Hudson  Canal  Co.,  64  N.  Y.  524. 

'Spencer  v.  111.  Cent.  R.  R.  Co.,  29 
Iowa,  55;  Paducah  &  Memphis  R.  R. 
Co.  V.  Hoehl,  12  Bush,  41,  18  Am.  By. 
Rep.  338;  Phil.,  Wilm.  &  Bait.  R.B. 
Co.  V.  Stinger,  78  Penn.  St.  219. 

*  Spencer  K.  The  Ill.iCent.  B.  B.  Co., 
29  Iowa,  55.  And  in  New  York  it 
has  been  held,  that  where  the  view  at 
the  crossing  was  obstructed  by  corded 
wood  and  a  house,  placed  there  by  the 
company,  the  traveler  was  not  bound 
to  stop  and  look  for  trains,  or  to  ascer- 
tain if  one  be  approaching,  to  the  same 
extent  as  in  ordinary  cases,  but  might 
proceed  until  on  the  road  where  he 
could  obtain  a  view:  Mackay  v.  New 
York  Cent.  R.  R.  Co.,  35  N.  Y.  C8  Tif- 
fany), 75.  And  see  Cordell  v.  N.  Y. 
Cent.  &  Hudson  R.  R.  R.  Co.,  70  N. 
Y.  119,  18  Am.  By.  Bep.  511;  S.  C. 
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dent  means  of  satisfying  himself  that  the  way  is  clear — as,  for 
instance,  if  in  a  city  or  town,  the  sign  of  the  flagman,  or  the  absence 
of  those  warnings  usually  attending  the  starting  or  running  of 
trains.' 

The  case  cited  from  29th  Iowa  was  for  an  injury  received  in 
a  town,  near  a  crowded  depot,  and,  therefore,  may  not  be  re- 
garded as  strictly  applicable  to  ordinary  crossings  of  highways 
in  the  country.  One  general  rule,  however,  exists,  that  under 
all  circumstances,  be  the  crossing  where  it  may,  the  traveler  is 
bound  to  ordinary  care;  and  if  he  do  not  use  such,  and  is  in- 


75  N.  T.  330, 64  U.  535;  Indianapolis 
&  St.  Louis  R.  B.  Co.  r.  Smith,  78 
111.  112;  Dimick  «.  Chi.  &  N.  W.  Ry. 
Co.,  80  111.  338;  Chicago,  Burlington 
&  Quinoy  R.  R.  Co.  v.  Lee,  87111.  454, 
18  Am.  Ry.  Rep.  378;  Peoria,  Pekin 
&  Jacksonville  R.  R.  Co.  v.  Siltman, 
88  111.  529,  21  Am.  Ry.  Rep.  3-52.  But 
quaere,  if  the  wrong  of  the  company 
in  obstructing  the  view  and  road  could 
excuse  the  want  of  care  of  plaintiff? 
The  greai  er  the  danger,  the  greater  is 
the  necessity  for  care.  And  see,  to  the 
contrary  of  above.  Central  R.  R.  Co. 
of  N.  J.  ■».  Feller,  84  Penn.  St.  226, 18 
Am.  Ry.  Rep.  369.  If  the  person  about 
to  cross  is  infirm,  or  of  poor  sight,  he 
should  use  greater  caution:  Cogswell 
t'.  Oregon  &  Cal.  R.  R.  Co.,  6  Oreg. 
417;  and  the  question  whether  he  used 
proper  care  under  the  circumstances, 
is  for  the  jury :  Harris  v.  Uebelhoer, 

75  N.  T.  169.  The  rule  of  the  text  is 
not  applied  to  infants  of  tender  years: 
Chicago  &  Alton  R.  B.  Co.  v.  Becker, 

76  111.  25;  S.  C.  84  lU.  483;  Powell  v. 
N.  Y.  Cent.  &  H.  R.  R.  R.  Co.,  22 
Hun,  56;  S.  C.  10  N.  Y.  Wkly. 
Dig.  503;  McGovern  v.  Same,  67  N. 
Y.  417;  but  is  to  infants  of  an  age 
to  go  on  the  streets  unattended:  Na- 
gle  ».  Allegheny  Valley  R.  R.  Co.,  88 
Penn.  St.  35.  Audit  is  applied  to 
laborers  at  work  upon  the  track:  Bait. 
&  Ohio  R.  R.  Co.  ».  Whittington,  30 
Gratt.  803;  Chicago  &  North  Western 


Ry.  Co.  V.  Sweeney,  52  111.  325.  But 
see  Ominger  v.  N.  Y.  Cent.  &  H.  R. 
R.  R.  Co.,  4  Hun,  159;  but  not 
strictly  to  passengers  taking  or  leav- 
ing the  train  at  stations:  Terry  v. 
Jewett,  78  N.  Y.  338;  S.  C.  17  Hun, 
395;  Penn.  R.  R.  Co.  ».  White,  88 
Penn.  St.  .327. 

'  Spencer  v.  111.  Cent.  R.  R.  Co.,  29 
Iowa,  55.  In  Maryland,  it  is  held  that 
the  law  imposes  no  obligation  on  rail- 
road companies  to  station  persons  at 
crossings  of  public  roads,  to  warn 
travelers  of  approaching  trains:  State 
V.  Philadelphia,  Wilmington  &  Balti- 
more R.  R.  Co.,  47  Md.  76, 18  Am.  Ry. 
Rep.  253.  And  see  Phil.  &  Reading  R. 
R.  Co.  t>.  Killips,  88  Penn.  St.  405; 
Stapley  ».  London,  B.  &  S.  C.  Ry.  Co., 
Law  Rep.  1  Exch.  21;  S.  C.  4  Hurl. 
&  C.  93;  Stubley  v.  London  &  N.  W. 
Ry.  Co.,  L.  R.  1  Exch.  13;  Cliff  v. 
Midland  Ry.  Co.,  L.  R.  5  Q.  B. 
258.  But  it  may  be  made  necessary 
by  the  adoption  of  a  dangerous 
mode  of  crossing  by  tbe  company: 
Penn.  R.  R.  Co.  v.  Matthews,  7  Vroom, 
531;  Phil.  &  Reading  R.  R.  Co.  v. 
KiUips,  supra;  Cliff  ».  Midland  Ry. 
Co.,  sUpra.  But  the  necessity  is  not 
a  question  for  the  jury:  Dyer  ».  Erie 
Ry.  Co.,  71 N.  Y.  228;  State  v.  P.,  W. 
&  B.  R.  R.  Co.,  supra;  Cliff  e.  Mid- 
land Ry.  Co.,  supra.  But  see  Eaton 
V.  FitchburgR.  R.  Co.,  129  Mass.  364. 
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jnred,  he  can  not  recover,  unless  the  injury  arise  from  the  direct 
and  wanton  act  of  the  company.' 

In  the  use  of  a  public  street  by  citizens  and  by  railways,  where 
by  law  a  railway  is  in  a  public  street,  the  rights  and  duties  of  the 
parties  in  respect  thereto  are  equal,  in  regard  to  the  use  of  ordinary 
care.  In  such  ease  neither  are  trespassers."  It  is  unlike  the  case 
of  intrusion  by  a  person  on  the  track  of  a  railroad,  at  a  place  where 
it  is  the  private  property  of  the  company,  and  where  the  com- 
pany is  entitled  to  the  exclusive  use  and  possession  of  the  track. 
In  the  latter  case  the  intruder  is  a  trespasser,  and  the  com- 
pany is  not  bound  to  run  its  trains  with  reference  to  the  prob- 
able presence  of  persons  on  the  track; '  but  in  the  former,  it  is 
the  duty  of  the  company  to  be  on  the  alert  to  avoid  injury  to 
persons  using  the  street,  and  alike  the  duty  of  the  persons  using 


>  Spencer  v.  111.  Cent.  R.  R.  Co.,  29 
Iowa,  55;  Penn.  Canal  Co.  v.  Bentley, 
66  Penn.  St.  R.  30.  And  in  Weber  v. 
New  York  Central  &  Hudson  River  R. 
R.  Co.,  58  N.  Y.  45,  7  Am.  Ry.  Rep. 
188,  it  is  said  that  the  failure  to  star 
tion  flagmen  or  erect  gates  at  a  cross- 
ing in  a  city  is  not  negligence,  if  not 
required  hy  law.  And  see  McGrath  v. 
Same,  63  N.  Y.  622;  S.  0.  59  N.  Y. 
468;  McGovem  ».  Same,  67  N.  Y.  417, 
15  Am.  Ry.  Rep.  119;  Pakalinsky  ®. 
Same,  82  N.  Y.  424;  S.  C.  11  N.  Y. 
Wkly.  Dig.  73;  Sutherland  v.  Same, 
41  N.  Y.  Superior,  17.  But  if  a  flag- 
man be  employed,  and  fail  to  perform 
his  duty,  his  negligence  is  chargeable 
to  the  company:  McGovern  v.  N. 
Y.  C  &  H.  B.  R.  R.  Co..  supra.  It 
is  his  duty  to  warn  persons  about 
to  cross,  of  the  approach  of  trains: 
Ibid.  And  see  Bayley  v.  Eastern  R.  R. 
Co.,  125  Mass.  62;  Bridges  v.  N.  Lon- 
don Ry.  Co.,  Law  Rep.  6  Q.  B.  377; 
S.  C.  L.  R.  7  H.  L.  213;  Dolan  v.  Del. 
&  Hudson  Canal  Co.,  71  N.  Y.  285; 
Casey  v.  N.  Y.  Cent.  &  H.  R.  R.  R. 
Co.,  78  N.  Y.  518;  S.  C.  8  Daly,  220, 
and  6  Abb.  N.  C.  104;  St.  Louis,  Van- 
dalia  &  Terra  Haute  R.  R.  Co.  ■».  Dunn, 
78  111.  197;  Phil.  &  Reading R.  R.  Co. 
V.  Killips,  88  Penn.  St.  405;  Borst  v. 


Lake  Shore  &  Mich.  Southern  Ry. 
Co.,  4  Hun,  346.  But  a  person  will 
not  be  justified  in  attempting  to  cross 
on  the  direction  of  the  flagman,  if 
it  would  involve  recklessness  or  impru- 
dence on  his  part:  Chicago,  Burlington 
&  Quincy  R.  R.  Co.  v.  Sykes,  1  Bradw. 
(111.),  520;  andif  the  flagman  is  absent, 
the  traveler  must  use  due  care :  Lake 
Shore  &  Mich.  Southern  Ry.  Co.  ti. 
Sunderland,  2  Id.  307.  A  flagman  em- 
ployed by  another  company  at  a  com- 
mon crossing,  can  not  recover  for  an 
injury  occasioned  by  a  flying  switch, 
where  the  view  is  unobstructed,  and  it 
is  his  duty  to  look  out  for  trains,  etc.: 
Clark  V.  Boston  &  Albany  R.  R.  Co., 
128  Mass.  1;  S.  C.  1  Am.  &  Eng.  B. 
R.  Cas.  134.  And  where  a  iwrtion  of 
the  judge's  charge  is  predicated  upon 
a  failure  to  keep  a~  flagman  at  the 
crossing,  it  will  be  error  to  refuse  to 
instruct  that  the  company  is  bound  to 
nothing  beyond  ringing  the  bell: 
Culhane  ».  N.  York  Central  &  Hudson 
River  R.  B.  po.,  60  N.  Y.  133, 10  Am. 
By.  Bep.  142. 

^  Kansas  Pacific  By.  Go.  v.  Point- 
er, 9  Kansas,  620,  628;  Leavenworth, 
Lawrence  &  Galveston  B.  B.  Co.  e. 
Bice,  10  Kansas,  426,  438. 

'  Kansas  Pacific  By.  Co.  v.  Pointei-, 
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it,  to  look  out  for  and  avoid  danger  from  passing  trains.  Tliey 
may  not  either  of  tliem  dispute  tlie  right  of  the  road  with  the 
other,  but  must  mutually  observe  due  care.' 

And  the  same  general  rule  prevails  in  Nebraska,  as  to  the 
operation  of  trains  in  towns  and  cities,  and  other  crowded  places. 
In  such  places  due  care  is  to  be  considered  and  judged  of  with 
reference  to  the  circumstances  of  each  particular  case,  and  the 
safety  of  the  public'  If  injury  occur,  the  company  are  not  liable 
if  only  remotely  contributing  to  the  cause  of  it.'  The  engineer 
is  required  to  exercise  a  prudent  judgment  as  to  the  avoidance 
of  injury  to  persons  and  property,  but  is  not  bound  absolutely, 
as  an  arbitrary  rule,  to  stop  or  slacken  the  speed  of  the  train 
merely  because  of  the  approach  of  a  person  toward  the  track, 
with  the  apparent  purpose  of  crossing,  although  that  person  be 
a  child.* 

There  are  a  class  of  cases  which,  without  regard  to  either  con- 
tributive  or  comparative  negligence,  place  upon  railroad  compa- 
nies the  whole  responsibility  for  injuries  incurred  upon  railroads, 
or  inflicted  by  them.'  They  assume,  and  very  correctly  too,  that 
one  has  a  right  to  expect  care  and  vigilance  on  the  part  of  the 
company,  but  draw  the  erroneous  conclusion  therefrom  that  the 
other  party  is  under  no  obligation  to  observe  any  care  at  all  on 
his  part.  In  the  language  of  one  of  these,  a  person  "  has  a  right 
to  presume  that  in  handling  their  cars,  the  railroad  companies 
will  act  with  appropriate  care,  and  the  usual  signals  of  approach 
will  be  seasonably  given,  and  that  the  managers  of  the  train 
will  be  attentive  and  vigilant";  and  adds,  that  "A  defendant  can 
not  impute  a  want  of  vigilance  to  one  injured  by  his  act,  as 

9  Krinsas,  620,  628.  Louis  R.  R.  Co.  v.  Byam,  80  III.  528; 

'  Kansas    Pac.   Ry.  Co.  v.  Pointer,  Frick   v.  St.   Louis,   Kansas  City  & 

9  Kans.  620;  .Tohnson  v.   Chicago  &  Northern  Ry.   Co.,  5  Mo.  App.  485. 

Northwestern  Ry.  Co.,  49  Wis.  529;  S.  'Meyer  v.  The  Midland  Pacific  R. 

C.  1  Am.  &  Eng.  R.  R.  Cas.  155.  R.  Co.,  2  Neb.  319. 

''Meyer  v.  The  Midland  Pacific  R.  ■•Meyer  v.  The  Midland  Pacific  R. 

R.  Co.,  2  Neb.  319.   And  see  Delaware,  R.  Co.,  2  Neb.  319. 

Lackawanna  &  Western  R.  R.  v.  Tof-  'Kennayde  i>.  Pacific  R.  R.  Co.,  45 

fey,  38  N.  J.  525,  13  Am.  Ry.  Rep.  75;  Mo.  255;  Tabor  v.  Missouri  Valley  R. 

Norfolk  &  Petersburg  R.   R.  Co.  v.  R.  Co.,  46  Mo.  353;  Newson  v.  New 

Ormsby,   27  Gratt.  455,  17  Am.  Ry.  York  Cent.  R.  R.  Co.,  29  N.  T.  390; 

Rep.  321;  Paduoah  &  Memphis  R.  R.  Ernst  ».  Hudson  River  R.  R.  Co.,  35 

Co.  V.  Hoehl,  12  Bush,  41,  18  Am.  Ry.  N.  Y.  9;  Gordon  v.  Grand  Street  &  N. 

Rep.  338;  Rockford,  Rock  Island.&  St.  R.  R.  Co.,  40  Barb.  550. 
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negligence,  if  that  very  want  of  vigilance  was    the  consequence 
of  an  omission  of  dnty  on  the  part  of  defendant."  ' 

If  this  be  law,  as  laid  down  in  this  case,  then  the  party  in- 
jured, in  such  a  case  as  involved  in  the  decision  here  cited,  will 
only  be  subject  to  the  imputation  of  negligence  on  his  part,  for 
doing  some  act  which  he  is  warned  by  the  company  not  to  do; 
and  nothing  on  his  part  is  negligence  which  will  not  en- 
danger his  safety,  provided  the  railroad  company  are  guilty  of 
no  act  of  negligence. 

The  case  cited  above,  from  46  Mo.,  was  brought  for  an  injury 
received  while  attempting  to  cross  a  railroad  with  a  wagon  and 
team  after  nightfall,  and  without  stopping  to  listen  for  the  cars. 
The  Supreme  Court  of  that  state  assume  that,  leaving  it  to  the 
>  jury  to  say  if  it  were  negligence  to  go  onto  the  road  without 
stopping  to  listen  for  the  train.  This  is  not  in  itself  suiBcient. 
The  law  makes  it  the  duty  of  a  person  under  such  circumstances 
to  stop,  and  both  look  and  listen,  to  ascertain  if  there  be  danger. 
A  traveler  under  such  circumstances  is  bound  to  be  diligent  and 
careful,  and  to  avail  himself,  as  far  as  may  be,  of  his  senses  of 
both  seeing  and  hearing  to  avoid  injury."  Omission  to  give  the 
usual  signals  will  not  render  the  company  liable,  if  the  injured 
party,  by  his  own  negligence,  also  contribute  to  bring  about  the 
injury.  To  render  the  company  liable,  such  omission  must  be 
the  sole  cause  of  the  disaster.'  But  it  is  also  held  tliat  the  omis- 
sion to  look  and  listen  will  not  be  accounted  negligence,  if  the 
approaching  train  could  neither  have  been  seen  nor  heard.* 

The  doctrine  has  been  repeatedly  asserted  in  the  Court  of  Ap- 
peals of  New  York,  and  may  now  be  considered  as  firmly  settled, 
that  a  person  approaching  a  railroad  at  a  highway  crossing,  with 
an  intention  to  cross,  must  exercise  his  faculties  with  reasonable 
care  to  see  if  there  be  approaching  trains.' 

The  care  required  to  avoid  collisions  with  ordinary  vehicles  on 

'  Tabor  v.  Missouri  Valley  R.  R.  Co.,  '  "Wilcox  v.  Rome,  Watertown  &  Og- 

46  Mo.  353.  densburgh R.  R.  Co.,  39  N.  T.  (12  Tif- 

2  See  authorities  ante.  fany),    858;    Davis  ».     New     York 

'Ante.  Central  &  Hudson  River  R.  R.  Co., 

*  Brooks  ».  Buffalo  &  Niagara  Falls  47   N.    Y.    400:    Weber   v.  N.    Y. 

R.  R.  Co.,  25  Barb.  600;  Baxter  v.  Cent.   &  H.  R.   R.    R.    Co.,  58  N. 

Troy  &  Boston  R.   R.  Co.,  41  N.  Y.  Y.   451,  7  Am.  Ry.  Rep.  188;  S.  C. 

(2  Hand),  502j  Dyer  v.  Erie  Ry.  Co.,  67  N.  Y.  587;  Mitchell  •».  Same,  64 

71  N.  Y.  228,  N.  Y.  655;  Cordell  v.  Same,  75  N.  Y. 
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public  higliways,  is  in  proportion  to  the  danger  which  is  incident 
to  the  particular  locality.'  And  although  the  rate  of  speed  may 
come  in  question,  where  an  inquiry  as  to  negligence  is  involved, 
and  is  then  a  matter  for  the  decision  of  the  jury,'  yet  they  may 
not  arbitrarily  decide  upon  it.  There  must  be  proof  to  justify  a 
verdict  based  upon  a  finding  that  the  speed  was  excessive;  not 
only  proof  of  what  the  speed  was,  but  that  the  particular  rate  so 
proven  was  excessive — dangerous.'    Where  the  speed  of  the  train 


3S0;  S.  C.  70  N.  T.  119,  and  64  N.  Y. 
535;  Elwood  V.  Same,  4  Hun,  808; 
Bunn  V.  Del.,  Lack.  &  Western  R.  R. 
Co. ,  6  Hun,  303;  Salter  v.  Utica  &  B.  R. 
R.  R.  Co.,  75  N.  T.  273;  S.  C.  13  Hun, 
187;  Adolph  v.  Gent.  Park,>  N.  &  B. 
River  R.  R.  Co.,  76  N.  Y.  530;  S.  C. 
65  Id.  554.  In  the  case  of  Wilcox  v. 
R.,  W.  &  0.  R.  R.  Co.,  supra,  the 
New  -York  Court  of  Appeals,  Mil- 
LEK,  J.,  say:  "A  traveler,  in  cross- 
ing a  railroad  track,  is  bound  to  exer- 
cise at  least  ordinary  sense,  pru- 
dence and  capacity,  and  this  requires 
that  he  should  use  his  ears  and  eyes, 
so  far  as  he  has  opportunity  to  do  so. 
None  of  the. cases  adjudicated  exon- 
erate him  from  thus  employing  his 
faculties;  and  those  which  are  relied 
upon  as  sustaining  a  contrary  doctrine 
are  exceptional,  and  present  more 
strong  and  controlling  facts,  which  pre- 
vented the  party  from  hearing  or  see- 
ing the  train,  so  far  as  I  have  been 
able  to  discover.  *  *  *  * 
It  will  be  seen  that  none  of  the  au- 
thorities cited  present  a  case  where 
the  person  injured  or  killed  had  a. full 
opportunity  to  see  the  train  as  it  was 
moving  along,  and  that  there  were  ob- 
structions to  the  view,  which  is  not 
the  case  here":  39  N.  Y.  361,  362. 
And  by  Denio,  Ch.  J.,  in  Wilds  v.  The 
Hudson  River  R.  R.  Co.,  29  New 
York,  325,  it  is  said:  "  No  one  can  be 
secure  against  being  met  by  an  en- 
gine, except  by  ascertaining  by  his 
own  senses  that  no  train  is  approach- 
ing in  either  direction  within  a  dis- 


tance which  will  endanger  his  safety." 
And  if  liability  is  claimed  for  neglect 
to  ring  the  bell  or  blow  the  whistle,  it 
seems  to  be  well  settled  that,  iis  a 
general  rule,  it  must  appear  that  such 
neglect  was  the  sole  cause  of  the  injury, 
or  else  the  company  is  not  for  such 
omission  liable:  Dascomb  v.  Buffalo 
&  State  Line  R.  R.  Co.,  2? Barb.  221; 
Steves  V.  Oswego  &  Syracuse  R.  R. 
Co.,  18  N.  Y.  422.  And  in  Wilcox  v. 
Rome,  Watertown  &  Ogdensburgh  R. 
R.  Co.,  supra,  Grover,  J.,  character- 
izes the  going  upon  a  railroad  without 
the  use  of  one's  sight  as  well  as  hear- 
ing, as  not  only  negligent,  but  border- 
ing   on    "rashness:"  39  N.  Y.  367. 

'Telfer  v.  Northern  R.  R.  Co.,  1 
Vroom  (N.  J.),  188,  192,  193. 

^ Telfer  ».  Northern  R.  R.  Co.,  sm- 
pra;  Massoth  v.  Del.  &  Hudson  Canal 
Co.,  ^  N.  Y.  524;  McGovem  v.  New 
York  Cen'ral  &  Hudson  River  R.  R. 
Co.,  67  N.  Y.  417,  15  Am.  Ry.  Rep. 
119;  Cordell  v.  N.  Y.  Cent.  &  H.  R. 
R.  R.  Co.,  70  N.  Y.  119;  Penn.  R.  R. 
Co.  V.  Lewis,  79  Penn.  St.  33;  South  & 
N.  Ala.  R.  R.  Co.  v.  Thompson,  62 
Ala.  494;  Continental  Imp.  Co.  v. 
Stead,  95  U.  S.  161;  Toledo,' Wabash 
&  Western  Ry.  Co.  v.  MUler,  76  111. 
278;  Chicago  &  Alton  R.  R.  Co.  v. 
Engle,  84  111.  397;  Same  v.  Becker,  Id. 
483;  S.  C.  76  ni.  25;  Wabash  R.  R. 
Co.  ■».  Henks,  91  111.  406;  Kansas  Pac. 
Ry.  Co.  V.  Ward,  4  Col.  30. 

'  Telfer  v.  Northern  R.  R.  Co.,  su- 
pra; Artz  f.  Chi.,  R.  I.  &  Pac.  R.  R. 
Co.,  44  la.  284;  S.  C.  34  Id.  153,  and 


543  THE   LAW   OF    EAILWATS. 

is  not  restricted  by  law,  no  limit  is  ordinarily  imposed,  except; 
that  of  a  careful  regard  for  the  safety  of  trains  and  passengers.' 
And  though  it  be  at  ordinary  country  crossings  of  highways, 
it  will  not,  under  ordinary  circumstances,  be  held  that  fast  run- 
ning is  negligence,  even  though  other  vehicles  be  seen  ap- 
proaching such  crossings.'  But  if  the  rate  is  regulated  by  law, 
a  greater  rate  of  speed  is  negligence."  If,  however,  persons  or 
live  stock  be  seen  by  the  engineer  upon  the  track,  it  is  his  duty 
to  do  all  he  can,  consistently  with  the  safety  of  the  train,  to  avoid 
their  injury;  and  if  he  do  not,  it  is  negligence  or  want  of  care, 
and  if  injury  is  incurred  the  company  is  liable,  provided  the  in- 
jured party  has  not  contributed  to  the  cause  thereof.*  And  so 
to  drive  a  train  across  or  along  streets  of  populous  towns  or 
cities  at  a  great  rate  of  speed,  is  negligence,  although  such  rate 
be  perfectly  allowable  at  country  places  and  crossings." 

Where  common  highways  and  railroads  cross  each  other,  or  in- 
tersect, the  trains  have  the  right  of  way  as  against  ordinary 
conveyances.  It  is  the  duty  of  the  latter  to  keep  out  of  the 
way;  and  to  go  upon  the  crossing  when  a  train  is  seen  approach- 
ing, or  may  be  seen,  is  negligence."  Nor  is  it  an  excuse  that  one 
is  in  a  covered  wagon.  One  may  not  close  his  eyes  to  danger, 
and  then  rely  on  the  fact  that  he  could  not  see.'  But  the  injured 
person  is  not  chargeable  with  contributory  negligence,  as  a  mat- 
ter of  law,  by  omitting  to  lower  the  top  of  a  carriage  in  which 
he  is  riding;  °  nor  is  he  bound  to  leave  his  carriage  and  advance 

38  Id.  293;  Pryor  v.  St.  Louis,  Kansas  Haas  v.  Chi.  &  N.  W.  Ry.  Co.,  41 

City  &  Northern  Ry.  Co.,  69  Mo.  215.  Wis.  44;  Toledo,  Wabash  &  Western 

'Telferc.  Northern  R.  R.  Co.,   su-  Ry.  Co.  v.  O'Connor,  77  111.  391;  St. 

pra;    McKonkey   v.    Chicago,    Bur-  Louis,  Vandaha  &  Terra  Haute  R.  R. 

Kngion  &  Quincy  R.  R.  Co.,  40  la.  Co.  ».  Dunn,  78  111.  197;  Chicago  & 

205,  8  Am.   Ry.  Rep.  406;  Chicago,  Alton  R.  R.  Co.  v.  Becker,  84  111.  483. 

Burlington  &  Quincy  R.  R.  Co.  v.  Har-  But  in  such  case  trains  can  not  run  at 

wood,  80  lU.  88;  Maher  ii.  Atlantic  &  the  maximum  rate  at  all  times:  War 

Pac.  R.  R.  Co.,  64  Mo.  267;  Grand  bash  R.  R.  Co.  v.  Henks,  91  111.  406. 

Rapids  &  Ind.  R.  R.  Co.  ».  Huntley,  "Telfer  v.  Northern  R.  R.  Co.,  1 

38  Mich.  537;  Comm.  v.  Fitchburg  R.  Vroom  (N.  J.),  188. 

R.  Co.,  126  Mass.  472;  S.  C.   120  Id.  ^Telfer   v.  Northern  R.  R.  Co.,  1 

372;  Cohen  v.  Eureka  &  P.  R.  R.  Co.,  Vroom  (N.  J.),  188. 

14Nev.376.  eTelfer  v.  Northern  R.   R.  Co.,  1 

^Telfer  ©.(JfofAl^epi,:^.  ,p..  Co.>  1,)  VrfjQn^,,l§8B  Morris,, &,  ^^ex  ?.  .B,  3 

Vrpom,(N.jJ.),,jl8§,andojl,hei;autJiqri-  Cq;,v.  Haslan,  4jlirroom,,147.|.      . 

tie8}Si^i-(f,,,,       J,,       -.         ,/,,,„,„  \.Tplifer[.»,,Nprt|iproR,R.iGo.,.stti)r^.,.; 

fW^M^,*-  D.&,H^C,  Co.,  SMpm;,;  .Igtagkus  v.  ,N,,  Y..,6gni.&  H„B. 
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to  the  crossing,'  or  to  stop  his  carriage,  or  to  drive  close  to  the 
track.' 

As  to  the  rights  and  duties  of  ordinary  travelers  and  of  rail- 
road trains  at  the  crossings  of  public  highways,  the  ruling  of 
the  Supreme  Court  of  Illinois  is,  that  at  such  places  the  parties 
have  equal  rights,  and  neither  may  exclude  the  other  from  the 
exercise  thereof.  That  each  are  bound  to  use  the  highest  degree  of 
.  care  and  prudence  to  avoid  a  collision,  and  to  avoid  either  the  givinw 
or  receiving  an  injury.  That  equal  right  makes  equal  obliga- 
tion. !N^either  is  there  by  the  indulgence  of  the  other,  but  they 
are  on  an  equal  footing;"  therefore  neither  has  a  right  to  omit 
being  careful  because  the  other  has  ceased  to  be  so.*  That  the 
parties,  respectively,  must  be  held  to  the  use  of  every  reasonable 
eifort  to  avoid  injury,  and  in  default  of  doing  their  duty  in  this 
respect,  will  be  held  responsible  for  the  result  of  such  negligence, 
whether  the  injuries  be  inflicted  upon  others  or  received  by 
themselves,  when  they  could  have  prevented  it."  That  the  rail- 
road company  must  so  regulate  their  trains,  and  so  give  sig- 
nals to  persons  passing,  that  all  may  be  apprised  of  the 
danger  of  crossing  their  track,  and  should  keep  a  lookout  so 
as  to  see,  and  as  far  as  possible  to  prevent,  injury  to  others  exer- 
cising their  rights;  and  that  a  failure  in  these  duties  will  render 
them  liable  for  injuries  inflicted  and  for  wrongs  resulting  from  such 
omission,  if  the  injured  party  be  not  negligent,  or  only  be  slightly 
so.'    But  that,  on  the  other  hand,  it  is  equally  the  duty  of  per- 

R.  R.  Co.,  79  N.  T.  464;  S.  C.  7  Hun,  jury  of  property  and  of  person:  Chica- 

559.    In  this  case  McCall  v.  N.    Y.  cago.  B.  &  Q.  R.  R.  Co.  v.  Cauffman, 

Cent.  R.  R.  Co.,  54  N.  T.  642,  is  dis-  88  111.  428. 

tinguished.  *  Chicago  &  Rock  Island  R.  R.  Co. 

'  Dolan  V.  Del.  &  Hudson  Canal  Co.,  v.  Still,  19  111.  499,  508;  Great  West- 

71  N.  Y.  285.  em  R.  R.  Co.  v.  Geddis,  33  HI  304;  C, 

2  Kellogg  V.  N.  Y.  Cent.  &  H.  R.  R.  B.  &  Q.  R.  B,.  Co.  v.  Cauffman,  38  111. 

R.  Co.,  79  N.  Y.  72;  Richey  v.  Mo.  424,  429;  C,  B.  &  Q.  R.  R.  Co.  v.  Lee, 

Pao.  R.  R.  Co.,  7  Mo.  App.  150.  60  111.  -501. 

'  Chicago  &  Rook  Island  R.  R.  Co.  ■».  '  Chicago  &  Rock  Island  R.  R.  Co.  v. 

Still,  19  1U.499,  508;  Chicago,  B.  &  Q.  Still,  19  111.  499,  508,  509;  Chicago  & 

R.  R.  Co.  V.   Cauffman,   88  111.  424;  Alton  R.  R.  Co.  v.  Jacobs,  63  111.  178. 

Indianapolis  &  St.  Louis  R.  R.  Co.  v.  '  Chicago  &  Rock  Island  R.  R.  Co. 

Stables,  62  EI.  313;  Chicago,  Burling-  v.  Still,  19  111.  499,  509;    C,  B.  &  Q. 
ton;.&  Quii<eyB>R.:CoU»;  Lee,  87  111.  '  R.  R.  Co.i>.Lefe,^60!lffi  8&t;  S.'G.  87' 
454.    This  rule  applies  both  to  the  in-  '  lU.  454,  IS'Atn'.  K!^:"B€^.  378.'   .^(f' 


54:4  THE   LAW   OF   EAILWATS. 

sons  crossing  the  track  at  such  highway  crossing  to  be  on  their 
guard,  and  to  see  that  they  do  n6t  incur  danger  to  themselves 
or  to  their  property.  Tliey  have  no  right  to  shut  their  eyes  and 
close  their  ears  to  the  evidences  of  danger  at  such  places,  and  it' 
they  do,  they  must  take  the  consequences  of  their  carelessnes?, 
and  can  not  recover  for  injury  received  unless  the  other  party— 
the  company — is  guilty  in  reference  thereto  of  misconduct  still 
more  gross  and  willful.'  Therefore  that  court  hold,  that  one 
can  not  recover  for  an  injury  received  from  a  railroad  train  in 
attempting  to  cross  the  track  at  a  public  crossing  while  the  in- 
jured person  was  so  muffled  up  about  his  head  and  eyes  as  to 
prevent  the  free  use  of  his  senses  of  seeing  and  hearing  the  ap- 
proach of  trains,  unless  he  prove  a  greater  degree  of  negligence 
on  the  part  of  the  railroad  company."  This,  now,  is  what  is  some- 
times called  comparative  negligence,  and  to  this  extent,  at  least, 
tlie  doctrine  seems  to  prevail  in  Illinois,  in  reference  to  injuries 
inflicted  in  public  places,  where  the  parties  have  an  equal  rio'ht 
to  be. 

Though  a  railroad  company  has  the  right  to  operate  and  run 
its  road  in  a  public  highway,  yet  this  is  ordinarily  for  the  mere 
purpose  of  transit,  and  will  not  justify  it  in  using  the  highway  as 
a  depot,  or  in  so  constructing  its  depot  that  the  cars,  in  loading 
or  unloading  freights,  must  occupy  or  obstruct  the  highway  so  as 
to  prevent  the  use  thereof  by  the  public'  If,  however,  such  lo- 
cation be  unavoidable,  that  is,  if  no  other  could  be  obtained  in 

this,  too,  whether  the  injury  be  to  N.  W.  Ry.  Co.  v.  Hatch,  79  111.  137; 

property  or  to  person,  if  the  negligence  Chicago,  Burlington  &  Quincy  R.  R. 

consist  in  omission  of  a  statutoiy  duty,  Co.  v.  Harwood,  80  111.  88;  RocHord, 

as  that  of  ringing  the  bell  or  sounding  Rock  Islind  &  St.  Louis  R.  R.  Co.  v. 

the  whistle  at  public  crossings:  Great  Byam,  80  111.  528;  Chicago,  Burling- 

Westem  R.  R.  Co.  v.  Geddia,  33  111.  ton  &  Quincy  R.  R.  Co.  v.  Damerell, 

304,  307.  81  111.  450;  Ills.  Cent.  R.  R.  Co.  v. 

'  Chicago  &  Rock  Island  R.  R.  Co.  v.  Hetherington,  83  111.  510;  Chicago  & 

Still,  19  111.  499, 509;  Chicago  &  Alton  Alton  R.  R.  Co.  v.  Becker,  84  Ilir483; 

R.  R.  Co.  V.  Gretzner,  46  111.  82;  Chi-  Lake  Shore  &  Mich.  Southern    Ry. 

cago  &  N.  W.  Ry.  Co.  v.   Sweeney,  Co.   v.   Sunderland,  2  Bradw.   (111.), 

52  111.  325;  Chicago  &  Alton  R.  R.  Co.  307;  Same  v.  Clemens,  5  Id.  77. 

V.  Jacobs,  63  111.  178;  Chicago,  Rock  ^  Chicago  &  Bock  Island  R.  R.  Co. 

Island  &  Pac.  R.  R.  Co.  v.  Bell,  70  HI.  v.  Still,  19  111.  499,-  509,  510;  Galena  & 

102;  Ills.  Cent.  R.  R.  Co.  v.  Goddard,  Chicago  Union  R.  R.  Co.  v.  Jacobs,  20 

72  111.  567;    Chicago,  Burlington    &  111.  478. 

Quincy  B.  R.  Co.  v.  Van  Patten,  74  'The  State  v.  The  Morris  &  Essex 

111.  91;  S.  C.  64  111.  512;  Chicago  &  R.  R.  Co.,  1  Dutch.  437;  S.  C.  3  Zab. 
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carrying  out  the  purpose  of  the  charter  grant,  a  different  rale 
(say  the  court)  might  apply.'    . 

In  Connecticut,  railroad  companies  building  and  operating 
their  roads  across  public  highways,  under  permission  the  terms 
of  which  require  them  to  restore  such  highways  to  their  fbriner 
state,  in  sufficient  manner  as  not  to  impair  the  usefulness  thereof 
as  public  roads,  although  not  bound  thereby  to  put  such  high- 
ways "  in  the  precise  condition  "  as  before  the  railroads  were 
built,  are  nevertheless  required  to  exercise  their  rights  in  such 
a  reasonable  manner  that,  while  it  enables  them  to  carry  out  their 
own  purposes  effectually,  they  at  the  same  time  shall  not 
seriously  disturb  or  obstruct,  by  their  works  or  erections,  the 
travel  of  the  public  on  such  highways;  but  shall  so  arrange 
that  the  public,  by  the  use  of  ordinary  care,  may  pass  over  the 
railroad  with  convenience  and  safety."  For  injuries  tcJ  persons 
carefully  using  such  crossing,  occasioned  by  omission  to  restore 
the  same  as  aforesaid,  railroad  con)panies  are  liable." 

By  the  term,  "  restore  to  its  former  state,"  is  not  meant  the 
former  topography,  or  surface  grade,  or  profile  of  the  highway,  but 
the  former  state  of  the  road  as  to  passable  condition,  and  safe 
use  thereof  by  the  public,  so  far  as  regards  the  erections  and 
alterations  made  by  the  railroad  company.*     Thus  the  only  in- 

380;  Higbee  ».  Camden  &  Amboy  R.  ciple,  would  seem  to  be  correct.  Well- 

B.  Co.,  4  C.  E.  Green,  276;  City  of  Alle-  come  v.  Lee  Is,  51  Maine,  313;    Eyler 

gheny   <;.  Ohio  &  Penn.  R.  R.  Co.,  26  «.  Co.  Com'rs,   49  Md.'257;   Cent.  R. 

Penn.  St.  355;  Comm.  v.  Erie  &  N.  E.  R.  Co.  v.  State,  3  Vroom,  220;  Chi- 

R.  R.  Co.,  27  Id.  339;  Lackland  «.  cago.  Rock  Island  &  Pac.  R.  R.  Co.  v. 

North  Mo.  R.  B.  Co.,  31  Mo.  180;  Ga-  Moffitt,  75  111.  524.      In  an    action 

hagan  v.  Boston  &  Lowell  R.  R.  Co.,  brought  to  secure  the  performance  of 

1  Allen,  187;  State  v.  Vt.  Cent.  B.  R.  a  condition  to  restore,  the  statute  of 

Co.,  27  "Vt.  103;  Chapman  v.  Oshkosh  limitations  is   not  an    available  de- 

&  M.  R.  E.  R.  Co.,  33  Wis.  638;  Tenn.  fense,  and  a   statute   depriving  the 

&  Ala.  R.  R.  Co.  V.  Adams,  3  Head,  company  of  this  defense,  and  which 

596.  gives  a  right  of  action  for  a  past  in- 

' State  V.  M.  &  E.  R.  E.  Co.,  supra,  jury,  is  constitutional:  L.  M.  B.  B.  Co. 

=  Judsou  V.  New  York  &  New  Haven  ^    v.  Com'rs,  supra. 
R.  B.  Co.,  29  Conn.  434;  Little  Miami         '  Judson  v.  New  York  &  New  Haven 

B.B.  Co.  i;.  Com'rs  of  Greene  Co.,  B.  B.  Co.,  29  Conn.  434;  Eyler  «.  Co. 

31  Ohio  St.  338,   16  Am.  By.   Bep.  Com'rs,  49  Md.  257;    Indianapolis  & 

278.  The  restoration  must  be  kept  Cin.  R.  R.  Co.  v.  State,  37  Ind.  489. 
up    from   time    to   time,   as    neces-  ■'Judson  ».  New  York  &  New  Haven 

sity  may    require,  by  the   rulipg  in  R.  R.  Co.,  29  Conn.  434. 
Maine,  and  which,  as  a  general  prin- 
35 


546  THE   LAW   OF   RAILWAYS. 

creased  daiifijSr  in  the  use  of  the  highway  by  the  public  at  such 
crossing,  when  acc'ompanied  with  ordinary  care,  will  be  the  dan- 
gers to  be  ehcountered  frona  passing  locomotives  and  trains.  To 
these  the  public  must,  for  public  convenience,  submit. 

.  It  is  not  sufficient  that  a  portion  of  the  highway  crossing  be 
so  restored  that  it  may  be  used  with  safety,  but  such  restoration 
must  be  as  to  the  whole,  although  the  actual  travel  had  been 
confined  previously  thereat  to  certain  well-beaten  parts  of  the 
road.  The  right  of  the  public  extends  to  the  whole  width  of  the 
road,  and  the  leaving  of  impassable  obstructions  or  an  open  cul- 
vert of  timbers  in^any  part  thereof,  so  constructed  that  persona 
are  liable  to  fall  into,  through  or  over  the  same,  will  render  the 
company  liable  for  injuries  resulting  therefrom,  unless  the  same 
be, contributed  to  by  the  negligence  and  want  of  ordinary  care  of 
the  injured  party.'  Thus  where  a  railroad  company,  in  construct- 
ing its  road  across  a  public  highway,  erected  with  timbers  an  un- 
covered culvert,  to  allow  the  passage  of  the  waters  accumulating 
from  rains  arid  snow,  and  wliich  were  impeded  in  their  course  by 
this  elevation  of  the  railroad,  and  such  culvert  being  filled  with 
snow,  and  so  covered  therewith  as  not  to  be  seen,  a  person 
passing  fell  therein  and  was  injured,  it  was  held  that  the  railroad 
company  were  liable  in  damages  for  the  injury,  there  being  no 
want  of  care  on  the  part  of  the  person  injured.' 

When  such  obstructions  exist,  and  such  injuries  occur,  within 
the  limits  of  corporate  towns  and  cities,  whose  duty  it  is  to 
keep  the  public  ways  in  repair,  the  injured  party  has,  at  his  elec- 
tion, his  right  of  action  against  the  municipal  corporation,  and 
against  the  railroad  company  causing  the  obstruction.'     It  is  no 

1  Judson  V.  N.  T.  &  N.  H.  R.  R.  Co.,  St.  336,  18  Am.  Ry.  Rep.  562.  The 
supra.  bridge  includes  liie  approaches,  though 

2  Judson  V.  N.  York  &  N.  Haven  R.  outside  the  company's  lines:  Burritt  v. 
R.  Co.,  29  Conn.  434.  But  a  railroad  City  of  New  Haven,  42  Conn.  174; 
company  will  not  become  liable  to  keep  Hayes  v.  N.  T.  Cent.  &  H.  R.  R.  R. 
up  a  bridge,  simply  because  of  having  Co.,  9  Hun,  63.  And  a  crossing  in- 
built and  occasionally  repaired  it:  eludes  an  embankment:  Farley  v, 
Brookins  v.  Central  R.  R.  &  Banking  Chicago,  Rock  Island  &  Pao.  R.  R.  Co., 
Co.,  48  6a.  523,  11  Am.  Ry.  Rep.  383.  42  la.  234.  And  see  Quimby  v.  Bos- 
But  see  contra,  where  in  so  doing  the  ton  &  Me.  R.  R.  Co.,  69  Me.  340. 
location  of  a  highway  is  changed,  and  a  Hamden  v.  New  Haven  &  North- 
the  bridge  is  built  for  the  accommoda-  ampton  Co.,  27  Conn.  158;  Lee  v. 
tion  of  the  new  highway :  Pennsylvania  Barkhampsted,  46  Conn.  21 3 ;  Hawks 
R.R.  Co.  ».  Borough  of  Irwin,  85  Penn.  «.  Northampton,  116  Mass.  420j   Peo- 
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defense,  on  the  part  of  th«  municipality,  in  an  action  against  it, 
that  the  erection  was  the  work  of  the  raikoad  company.'  But 
in  such  cases,  where  recovery  is  had  against  the  municipal 
body,  and  payment  thereof  is  made,  it  has  its  right  of  action,  by 
way  of  recourse,  over  against  the  railroad  company  for  indemnity." 

This  liability,  as  to  the  raih'oad  company  which  constructs  the 
impediments,  exists,  both  as  to  the  original  action  of  the  party  in- 
jured, and  likewise  as  to  recourse  over  against  it  by  the  munic- 
ipal corporation,  notwithstanding  the  railroad  company  has 
leased  its  road  to  another  company  since  making  such  erections, 
and  the  company  so  leasing  the  road  is  operating  the  same  when 
the  injury  occurs.'  Nor  will  the  statute  of  limitations  operate  to 
exonerate  either  the  municipality  or  the  railroad  company  from 
liability,  as  the  erection,  when  thus  exceptionable,  is  a  nuisance, 
and  is  a  continuing  one.* 

Under  the  statute  of  Connecticut,  jurisdiction  as  to  the  manner 
of  crossing  or  occupying  liig'hways  by  railroads,  is  vested  in  the 
commissioners  of  highways,  and  their  determination  as  to  per- 
mission, and  as  to  the  manner  of  crossing  or  occupying  highways, 
as  also  as  to  the  sufficiency  of  the  restoration  of  the  use  of  such 
highways,  or  substitution  and  preparation  of  another  route  in  lieu 
thereof,  when  occupied  by  a  railroad,  is  final.^  The  jurisdiction 
in  such  cases  will  not  be  interfered  with  by  process  of  manda- 
mus from  the  courts,  when  the  commissioners  have  acted  in  the 
premises.' 

By  the  charter  of  the  Norwich  &  Worcester  Railroad  Com- 

ple».  Brooklyn,  65 N.Y.  349;  Wilson ».  pair:    City  of   Brooklyn  «.  Brooklyn 

Watertown,  3  Hun,  508;    Swenson  v.  City  R.  R.  Co.,  47  N.  Y.  475;  McMahon 

Lexington,  69  Mo.  157;   Eyler  v.  Co.  v.  Second  Ave.  R.  R.-  Co.,  75  N.  Y. 

Com'rs,  49  Md.  257;  Watson  «.  Tripp,  281;   S.  C.  11   Hun,  347;    Lowery  ». 

11  R.  I.  98.  Brooklyn  City  &  N.  R.  R.  Co.,  76  N. 

"  Hamden  v.  New  Haven  &  North-  Y.  28. 
'  ampton    Co.,    27   Conn.    158;    Well-  ^  Hamden  b.  New  Haven  &  North- 
come  V.  Leeds,  51   Maine,   313;  and  ampton  Co.,  27  Conn.   158;   Inh.   of 
other  authorities,  supra,  Wobum  v.  Boston  &  Lowell  R.  R.  Co., 

''Hamden  D.  New  Haven  &  North-  supra. 
ampton  Co.,  27  Conn.   158;  Inhabit-  *  Hamden  t'.  New  Haven  &  North- 
ants  of  Woburn  v.  Boston  &.  Lowell  ampton  Co.,  27  Conn.  158. 
R.  R.  Co.,  109  Mass.  283,  6  Am.  Ry.  ^Town  of  Waterbary  v.  Hartford, 
Rep.  270;  City  of  Portland  v.  Atlantic  Providence  &  Fishkill  R.  R.  Co.,  27 
&  St.  Lawrence  R.  R.  Co.,  66  Me.  485;  Conn.  146. 

Wilson  V.  Watertown,   3  Hun,   508.  sTown  of  Waterbury  v.  Hartford, 

And  so  where  the  railroad  company  is  Providence  &  Fishkill  R.  R.  Co.,  27 

bound  by  contract  with  the  city  to  re-  Conn.  146. 
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pany,  enacted  by  the  legislature  of  Connecticut,  it  is  provided 
that  where  a  "  public  highway  is  so  located  that  said  railroad  can 
not  be  judiciously  laid  out  and  made  without  interfering  therewith, 
in  such  case  or  cases,  such  corporation  may,  by  their  engineer, 
cause  such  road  or  roads  to  be  so  changed  or  altered,  as  that 
said  railroad  may  be  made  on  the  best  site  of  ground  for  the 
purpose";  provided  the  commissioners'  consent  be  had  to  such 
alteration.  It  is  held  that  a  change  could  not  be  made  in  a  high- 
way, under  said  authority,  even  with  consent  of  the  commission- 
ers, merely  to  enable  the  railroad  company  to  avoid  the  expense 
of  a  bridge  over  the  highway,  at  the  place  where  the  railroad 
would  otherwise  cross  it;  that  the  purpose  for  which  the  pro- 
posed change  was  desired  is  not  within  the  intent  of  said  pro- 
vision of  the  charter.' 

8.  For  non-compliance  'nrith  conditions,  the  company  may  be 
ousted. — Under  a  statute  granting  to  railroad  corporations  the 
right  to  construct  their  roads  across;  along,  or  upon  any  street 
or  highway,  with  the  proviso  that  "  nothing  herein  contained 
shall  be  construed  to  authorize  thte  construction  of  any  railroad 
not  already  located  in,  upon,  or  across  any  street  in  any  city  in- 
corporate or  town,  without  the  assent  of  the  corporate  authori- 
ties of  such  city,"  it  is  holden:  Fvrst.  That  the  power  of  the 
city  was  not  limited  to  a  mere  consent  or  denial  of  such  privi- 
lege, but  that  it  had  full  power  to  annex  such  lawful  and  proper 
terms  to  the  permission  as  it  should  deem  expedient."  Second. 
That  if  the  company  agree  to  such  terms,  and  accept  the  grant 
accordingly,  it  is  their  duty  to  perform  the  obligations  thereof, 
and  that  in  default  of  such  compliance,  the  city  might  lawfully 
take  possession  of  the  premises,  and  remove  the  company's 
structures,  especially  as  in  this  case,  where  the  grant  reserved  the 
right  to  "  re-enter  and  take  possession  "  on  a  failure  of  compli- 
ance by  the  company.' 

1  Norwich  &  Worcester  R.  R.  Co.  ».  Law  Rep.  12  Ch.  Div.  274. 

Town  of  Killingly,  25  Conn.  402.    See  '  Pacific  R.  R.  Co.  v.  Leavenworth,  1 

Greenwich  v.  Easton  &  Amboy  R.  R.  Dillon's  C.  C.  R.  393;  Northern  Cent. 

Co.,  9  C.  B.  Green,  217;  Queen  v.  Wy-  Ry.  Co.    v.    Mayor  and    Council  of 

combe  Ry.  Co.,  Law  Rep.  2  Q.  B.  310;  Baltimore,  21  Md.  93;    New  York  & 

Fen  wick  v.  East  London  Ry.  Co.,  Law  Harlem  R.  R.  Co.  v.  City  of  N  Y  ,  1 

Rep.  20  Eq.  Cas.  544;  Atty.  Genl.  v.  Hilton,  562. 

Ely,  H.  &  S.  Ry.  Co.,  Law  Rep.  4  Ch.  » Pacific  R.  R.  Co.  v.  Leavenwortli,  1 

App.  194;  S.  C.  Law  Rep.  6  Eq.  Cas.  Dillon  C.  C.  393. 
106;  Pugh  V.  Golden  VaUey  Ry.  Co., 
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In  snch  cases  the  railroad  corporation  will  not  be  allowed  to 
avail  itself  of  the  benefits,  and  yet  repudiate  the  obligation,  of  the 
terms  imposed  upon  it  by  the  agreement.' 

Continued  wrong  user  or  abuse  of  the  terms  of  admission  into 
the  city  in  such  case,  does  not  work  an  equitable  estoppel  against 
the  municipality,  as  it  would  as  between  private  persons  in  ordi- 
nary contract  cases.  There  is  in  such  cases  no  inference  of  as- 
sent as  against  the  public.' 

9.  Iiiable  for  injuries  caused  by  improper  obstructions. — But 
though  the  right  mp,y  exist  in  a  railroad  company  to  construct 
and  operate  its  railroad  in  a  public  street  or  highway,  it  is  to  be 
done  in  a  prudent  and  proper  manner,  and  with  a  view  to  the  use 
of  such  highway  or  street  by  the  ordinary  public.  Tlierefore  the 
company,  even  in  the  lawful  construction  of  its  road,  may  not 
do  it  in  such  a  manner  as  will  unnecessarily  obstruct  such  high- 
way, and  render  the  use  thereof  in  itself,  apart  from  the  danger 
arising  from  passing  trains,  dangerous  to  the  public;  and  if  so 
improperly  constructed,  and  injury  or  loss  result  therefrom,  with- 
out fault  or  negligence  of  the  person  suffering  the  same, .the 
company  will  be  liable  therefor.' 

If  the  highway  crossing,  however,  be  left  in  such  unrestored 
condition  by  the  railroad  company,  in  erecting  or  renewing  its 
work  over  the  same,  as  to  necessarily  impede  the  crossing  of  or- 
dinary vehicles  over  the  same  at  that  point,  and  by  reason  thereof 
a  traveler  with  a  team  be  impeded  in  crossing,  and  be  there  run 
against  and  injured  by  an  engine  on  the  road,  in  the  night  time, 
no  signal  of  approach  being  given,  it  is  such  negligence  on  the 
part  of  the  company  as  will  render  it  liable  in  damages,  if  the 
evidence  does  not  show,  or  tend  to  show,  contributory  negligence 
on  the  part  of  plaintiff.* 

'  Northern  Cent.  Ry.  Co.  v.  Mayor  Haven,  42   Conn.    174;  Lyon    v.    St 

and  Council  of  Baltimore,  supra.  Louis,  Iron  Mountain  &  Southern  R. 

"^  Northern  Cent.  Ry.  Co.  ».  Mayor  R.  Co.,  6Mo.  App.  516.   If  the  street  is 

and  Council  of  Baltimore,  supra,  and  required  to  be  restored  to  its  former 

lb.  105.  state,  and  it  be  left  with  the  rails  ^o- 

'  Lowell  V.  Boston  &  Lowell  R.   R.  jecting   above    the  surface,   and  no 

Co.,  23  Pick.  24;  Gale  v.  N.Y.  Cent,  planking  and  filling  between  them, 

&H.R.  R.  R.  Co.,  76  N.  T.  594;  S.  C.  the  railroad  companywill  be  liable  for 

13    Hun,    1;    Wasmer  v.  Delaware,  an  injury  occasioned  thereby:  Was- 

Lackawanna  &  Western  R.   R.  Co.,  mer  v.  D.,  L.  &W.  H.  R.  Co. 

80  N.  Y.  212;  S.  C.  1  Am.  &  Eng.  R.  4Mil.  &  Chicago  R.  R.  Co.  v.  Hun- 

R.  Cas.  122;  Burritt  v.  City  of  New  ter,  11  Wis.  160.  And  see  Wasmer  v. 
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Likewise  in  Massachusetts  and  in  Illinois,  for  causing  an  un- 
lawful obstruction  in  a  highway,  whereby  a  person  using  ordi- 
nary care  is  injured,  a  railroad  company,  if  the  author  of  such 
obstruction,  is  liable  in  damages;'  and  it  is  no  defense  to  an  ac- 
tion founded  on  such  injury  and  obstruction,  that  the  town  is 
liable  also." 

But  where  the  injury  complained  of  was  the  alleged  result  of 
obstructions  to  the  view  of  plaintiff,  approaching  to  cross  the 
railroad,  and  caused  by  the  defendant  company,  it  was  held  error  to 
deny  defendant  the  privilege  of  proving,  in  turn,  that  plaintiff 
was  familiar  therewith  from  repeated  crossings,  and  therefore  was 
aware  of  the  danger.' 

And  so  in  Indiana,  if  a  railroad  company  so  unskillfully  con- 
struct their  road  at  a  public  street  or  highway  crossing,  that  by 
reason  of  such  unskilltiUness  an  injury  accrues  thereon  to  the 
property  of  another,  who  is  himself  at  the  time  observing  due 
care  to  avoid  it,  and  is  guilty  of  no  negligence  himself  in  that 
respect,  an  action  for  such  injury,  it  is  said,  will  lie  against  the 
company,  notwithstanding  the  work  be  executed  in  accordance 
with  the  requirements  of  the  corporate  municipality,  or  their 
agent,  in  which  the  crossing  is  situate.* 

Power  to  alter  the  grade  of  public  highways  at  railroad  cross- 
ings does  not  confer  a  right  to  change  the  route  of  the  road. 
Thp  road  must  remain  at  the  same  place.  The  grade  only  may 
be  changed,  but  not  so  as  to  obstruct  the  public  travel.'    And 

D.,  L.  &  W.  R.  R.  Co.,  supra.  In  Co.,  8  Allen,  560;  Chicago,  Burlington 
the  former  case  the  Supreme  Court  of  &  Quincy  R.  R.  Co.  v.  Notaki,  66  111. 
"Wisconsin  hold,  Paine,  J.,— contrary,  455;  People  v.  Chi.  &  Alton  R.R.Co., 
we  think,  to  the  general  rule  of  the  67  111.  118;  Fash  v.  Third  Ave.  B.  R. 
books— that  it  is  sufficient  in  the  first  Co.,  1  Daly,  148;  Worster  v.  Forty- 
place  to  show  the  negligence  of  the  de-  second  St.  &  G.  S.  R.  R.  Co.,  50  N. 
fendant,  as  prima  facie  the  cause  of  Y.  203;  Cuddeback  v.  Jewett,  20  Hun, 
the  injury,  and  that  thereby  the  idea  187. 

of  plaJntiif 's  want  of  care  is  excluded,  ^  Gillett  v.  Western  R.  R.  Co.,  8  Al- 

until  something  be  shown  in  evidence  len,  560;    Snow  v.  Housatonic  B.  R. 

to  fix  it  upon  him.     In  short.  Justice  Co.,  8  Allen,  443;  ante,  subd'n  7. 

Patne  is  inclined  to  shift  the  burden  »  Chi.,  Bur.  &  Q.  R.  R.  Co.  v.  Notz- 

of  proof  in  this  respect  from  the  plaint-  ki,  66  111.  455. 

iff  onto  the  defendant,  notwithstand-  *  Delzell   v.   Indianapolis  &  Cin.  R. 

ing  the  ruling  in  Dressier  v.  Davis  and  R.  Co.,  32  Ind.  45. 

others,  7  Wis.  527,  to  the  contrary.  '  The  Warren  R.  R.  Co. ».  The  State, 

>Snow  V.  HoSsatonic  R.  R.  Co.,  8  5  Dutch.  (N.  J.),  353. 
AUen,  441;    Gillett  v.  Western  B.  R. 
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where  the  route  of  a  road  is  changed,  and  an  excavation  made  in 
the  old  highway  by  the  railroad  company,  the  burden  of  proof  is 
on  the  company  to  prove  a  legal  change,  by  production  of  the 
order,  or  by  long  user.' 

.  A  railroad  company  is  liable  for  making  an  excavation  in  a 
street  where  children  come  and  go,  and  leaving  it  unguarded, 
whereby  a  child  is  injured,  though  it  would  not  be  liable  in  case 
of  injury  to  an  adult." 

A  bill  in  equity  will  be  maintained  against  a  railroad  corpo- 
ration to  compel  it  to  comply  with  the  law,  and  to  raise  or  lower 
its  grade,  as  the  case  may  be,  in  the  crossings  of  a  highway  or 
public  street  by  its  road.'  But  such  proceeding  can  only  be 
maintained  by  the  mayor  and  aldermen  of  the  city,  the  select- 
men of  the  town,  or  other  proper  public  functionary,  and  can 
not  be  prosecuted  by  a  private  individual,  though  the  owner  of 
the  land  whereon  the  crossing  is  situated.*  Jurisdiction  is  ex- 
pressly given  to  equity,  in  Massachusetts,  in  such  cases,  by  stat- 
utory enactment.' 

10.  Speed  of  trains  at  crossings,  and  in  highTvays. — Though 
municipal  corporations  may  regulate  the  speed  of  railroad  trains 
and  locomotives  within  their  corporate  limits,  yet  where  there  is 
no  law  regulating  their  speed  in  the  country,  at  the  crossings  of 
■highways,  they  may  there  run  at  whatever  speed  they  please,  and 
•  will  not  be  held  liable  for  damages  occurring  by  reason  thereof, 
provided  the  signals  or  other  warnings  required  by  law  be  given, 

'  Atlanta  &  Richmond  Air  Line  E.  dinance  of  a  common  council,  granting 

R.  Co.  V.  Wood,  48  6a.  565,  11  Am.  the  right  of  way  through  the  streets 

Ry.  Rep.  406.  and  alleys,   does  not  authorize  their 

'^  Hagan's  Case,  5  Dill.  96.  obstruction  or  appropriation   to  the 

'      'Roxbury®.   Boston  &  Prov.  ii.  R.  exclusive  use  of  the  railroad  company: 

Co.,  6  Cush.  424;  Brainavd  and  anoth-  Indianapolis  &  Cincinnati  R.  R.  Co.  v. 

er  V.  Conn.  River  R.  R.  Co.,  7  Cush.  State  ex  rel.  etc.,  supra. 

506;   Vermont  &  Mass.  R.  R.  Co.  v.  ^Brainai-d    and   another   ».   Conn. 

County  Com'rs,  10  Cush.  12.    But  it  River  R.  R.  Co.,  7  Cush.  506.     An  ao- 

ia  held,  in  Indianapolis  &  Cincinnati  '  tion  can  not  be  maintained  by  an  in- 

R.  R.  Co.  V.  State,  ex  rel.,  37  Ind.  489,  dividual  for  the  obstruction  of  a  navi- 

that  mandamus  is  the  proper  remedy.  gable  stream,  without  proof  of  special 

Actions  for  injury  maintained,  or  the  damage:  Blackwell  v.  Old  Colony  R. 

grading  by  the  city  and  maintenance  R.  Co.,  122  Mass.  1;   Jarvis  v.  Santa 

of  an  action  for  the  price,  do  not  con-  Clara  Valley  R.  R.  Co.,  52  Cal.  438; 

stitute  adequate  remedies:  Hid.  Bell  v.  City  of  Quebec,  Law  Rep.  5 

*Brainard    and    another  v.   Conn.  App.  Cas.  84. 
River  R.  R.  Co.,  7  Cush.  506.    The  or- 
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and  other  legal  requirements  iu  that  respect  be  complied  with. 
Nor  are  their  trains  obliged  to  stop  or  reduce  their  speed  at  such 
places  in  the  country,  unless  there  be  a  positive  law  making  it 
their  duty  to  do  so.'  A  special  ordinance,  limiting  the  rate  of 
speed  of  a  particular  company,  is  not  admissible  to  charge  other 
companies  with  negligence." 

11.  statute  penalty  for  omission  to  ring  bell  at  public  cross- 
*  ings. — A  statute  requiring  bell  ringing  upon  approaching  the 

crossings  of  public  highways,  is  holden  to  apply  as  well  to  cross- 
ings where  the  railroad  passes  over  the  highway  at  a  different 
elevation  from  that  of  the  ordinary  road,  as  where  the  two  roads 
cross  upon  the  same  level.  The  object  of  the  law  is  not  merely 
to  guard  against  collisions  on  the  crossings,  but  also  to  give 
warning  to  persons  approaching  to  cross,  so  as  to  enable  them 
to  "  be  upon  their  guard  in  reference  to  any  danger  or  harm  aris- 
ing from  the  locomotive  and  train  of  cars";  such  as  the  fright- 
ening of  teams,  or  animals  used  for  purposes  of  travel.'  There- 
fore, where  by  statute  a  penalty  is  imposed  upon  railroad  com- 
panies for  omitting  to  ring  the  engine  bell  in  approaching  cross- 
ings of  public  highways,  such  penalty  may  be  recovered  for 
omission  of  the  duty  thus  imposed  upon  these  companies,  wheth- 
er it  occur  at  a  place  where  the  railroad  and  public  highway 
cross  each  other  upon  one  and  the  same  level,  or  the  railroad 
crosses  at  a  different  level.  The  application  of  the  statute  is 
held  to  be  the  same  in  either  case.* 

12.  Existence  of  highway  shown  by  long  user  as  such. — In 
an  action  against  a  railroad  company,  wherein  comes  in  question 
the  legal  existence  of  an  alleged  public  highway,  no  actual  sur- 
vey, order  or  location  thereof  need  necessarily  be  shown  as  evi- 
dence of  its  being  a  public  highway,  and  of  the  right  of  the  pub- 
lic and  of  the  plaintiff  to  use  the  same; '  but  proof  of  the  con- 
tinuous user  thereof  by  the  public,  from  a  time  before  the  erection 

'  Warner  v.  The  New  York  Cent.  R.  »Fell  v.  Burlington,  Cedar  Rapids 

R.  Co.,  44  N.  Y.  465;  McKoukey  v.  &  Minn.  R.  R.  Co.,  43  la.  177,  14  Am. 

Chicago,  Burlington  &  Quincy  R.  R.  Ry.  Rep.  419. 

Co.,  40  la.  205,  8  Am.  Ry.  Rep.  406;  'The  People  v.  The  N.  York  Cent. 

Chicago,  B.  &  Q.  R.  R.  Co.  ».  Lee,  R.  R.  Co.,  13  N.  Y.  78. 

Adm'x,  68  111.  576;  Chicago,  Burling-  *The  People  v.  N.  York  Cent.  R.  R. 

ton  &  Quincy  R.  R.  Co.  v.  Harwood,  Co.,  13  N.  Y.  78. 

80111.88.    See  further,  on  this  sub-  'Webb  ».  The  Portland  &  Kenneheo 

ject,  Subd'n  VII,  this  Chapter.  R.  R.  Co.,  57  Maine,  117,  128. 
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of  the  railroad  thereon  up  to  the  time  the  alleged  cause  of  action 
accrues,  without  question  as  to  the  right  of  the  public  to  its  use 
as  such,  and  without  hindrance,  is  sufficient,  if  found  to  be  true, 
to  fix  the  same  as  a  highway  as  for  that  particular  suit.' 

In  some  states,  however,  a  further  showing  is  necessary  that 
tlie  same  is  recognized  by  the  public  as  a  highway  by  working 
it  as  such.  Thus  in  North  Carolina,  though  railroad  companies 
are  bound  by  statute  to  make  crossings  and  bridges  at  the  cross- 
ings of  railroads  and  public  highways,'  yet  the  ruling  there  is, 
that  long  user  of  a  road  by  the  public  as  a  highway,  though  it 
gives  a  right  as  such  by  prescription,  does  not  in  itself  consti- 
tute it  such  within  the  meaning  of  the  statutory  requirement  as 
to  crossings  and  bridges;  but  that  to  constitute  it  such,  within 
the  intent  of  the  statute,  there  must  be  a  recognition  of  the  same 
by  the  public  authorities,  by  working  on  and  controlling  the 
same.' 

When  the  existence  of  a  highway  is  thus  inferentially  estab- 
lished, it  then  devolves  upon  the  railroad  company  to  have  used 
the  same  care  in  crossing  such  highway  as  duty  would  have  re- 
quired them  to  use  in  case  there  were  proof  of  a  highway  techni- 
cally, in  accordance  with  law,  as  to  its  origin  and  establishment.* 

If  in  such  case  the  railroad  be  owned  by  one  company,  and  be 
operated  by  another  and  different  company,  the  like  duty  and 
care  in  using  it  devolves  upon  the  latter  as  in  law  would  be  re- 
quired of  the  former,  or  real  owner  of  the  railroad.' 

13.  Crossing  railroads  by  ordinary  highways. — There  is  power 
in  the  pablic  to  make  a  highway  across  a  railroad,  or  to  cross  a 
railroad  by  its  highways.  The  franchise  of  the  company  is  held 
subject  to  such  contingency,  and  the  public  authorities  are  the 
ones  to  judge  of  the  necessity  thereof.'  But  such  power  does  not 
carry  with  it  the  right  to  destroy  or  greatly  injure  the  franchise 
of  the  railroad  company,  or  to  so  cross  as  to  render  it  impossible 

'  Webb  V.  The  Portland  &  Kennebec  Eailroad  Company,  57  Maine,  117. 

K.  R.  Co.,  57  Maine,  117.  '  Webb  v.  The  Portland  &  Kennebec 

2 Coon  V.  N.  Car.  R.  R.  Co.,  65  N.  R.  R.  Co.,  57  Maine,  117;  Bean  ».  At- 

Car.  507.  lantic  &  St.  Lawrence  R.  R.  Co.,  63 

« Allison  V.  Western  N.  Car.  R.  R.  Me.  293;  McGrath  v.  N.  Y.  Cent.  &  H. 

Co.,  64  N.  Car.  382;  Coon  v.  N.  Car.  R.  R.  R.  Co.,  63  N.  Y.  522. 

R.  R.  Co.,  65  N.  Car.  507.  '  City  of  Hannibal  v.  Hannibal  &  St. 

♦Webb  I).  The  Portland  &  Kennebec  Jos.  R.  R.  Co.,  49  Mo.  480;  IronR.  R. 
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or  even  very  diflBcnlt  to  prosecute  the  object  of  the  railroad  cor- 
poration.' 

The  land  occupied  by  a  railroad  company  is  to  be  regarded  in  law 
as  improved  property.  Hence,  in  proceedings  to  lay  out  a  road  for 
public  use,  under  a  statute  requiring  that  certain  notice  to  persons 
through  whose  improved  property  it  is  to  run  should  be  given, 
a  railroad  corporation  whose  grounds  are  to  be  interfered  with 
thereby,  is  to  be  regarded  as  a  person  entitled  to  such  notice. 
The  grounds  used  by  such  company  as  a  way  for  its  road  are  im- 
proved property — improved  in  the  only  mode  capable  of  im- 
provement by  the  company,  that  is,  by  the  road-bed  and  track 
laid  thereon;  and  the  owners  have  the  same  right  to  notice,  and 
to  damages  for  laying  a  highway  over  the  same,  as  otlier  owners 
af  lands  in  such  cases  have.' 

Thus,  while  it  is  the  duty  of  railroad  companies  to  restore 
highway  crossings,  wherever  their  roads  cross  over  highways,  to 
a  safe  condition,  and  to  keep  them  so,  and  to  make  the  approaches 


Co.  V.  Ironton,  19  Ohio  St.  299;  Little 
Miami,  and  C.  &  X.  R.  R.  Go's  v.  City 
of  Dayton,  28  Id.  510;  Old  Colony  & 
Fall  Rirer  R.  R.  Co.  v.  Plymouth  Co., 
14  Gray,  1.55;  Phil.  &  Reading  R.R.  Co. 
V.  City  of  Phil.,  47  Penn.  St.  325;  Chi- 
cago, Rock  Island  &  Pac.  R.  R.  Co.  v. 
Town  of  Lake,  71  III.  333. 

'  City  of  Hannibal  v.  Hannibal  &  St. 
Jos.  R.  R.  Co.,  49  Mo.  480;  Milwaukee 
&  St.  Paul  Ry.  Co.  ».  City  of  Fari- 
bault, 23  Minn.  167,  17  Am.  Ry.  Rep. 
40;  Northern  Central  Ry.  Co.  v.  May- 
or etc.  of  Baltimore,  46  Md.  425, 18 
Am.  Ry.  Rep.  461.  Where  it  appears 
that  the  only  way  in  which  proposed 
streets  can  cross  existing  tracks  with- 
out great  injury  is  by  viaducts  or 
raised  ways,  it  will  be  so  required:  N. 
C.  Ry.  Co.  V.  Mayor,  etc.  Where 
streets  exist  only  on  a  plat,  the  compa- 
ny may  make  a  contemplated  change 
of  route,  authorized  by  city  ordinance, 
as  if  no  such  streets  were  contemplat- 
ed, and  lay  its  tracks  thereon:  Ibid. 
Such  an  ordinance  should  be  construed 


with  reference  to  the  location  of  the 
road  at  the  time,  its  then  inconven- 
ience to  the  public,  the  existing  condi- 
tion of  the  streets  crossed,  and  the  to- 
pography of  the  ground,  and  should 
not  be  held  to  impose  upon  the  rail- 
way company  the  duty  of  constructing 
viaducts  over  such  proposed  streets,  un- 
less such  is  its  plain  language.  In  this 
case  the  ordinance  required  the  mayor 
and  council  of  the  city  to  raise  the 
g^rade  of  certain  streets  crossing  the 
new  line  of  road,  so  as  to  enable  the 
company  to  construct  its  tracks  under 
the  streets,  and  provided  that  "  other 
streets  shall  be  tunneled  by  the  said 
railroad  company."  They  were  held 
not  liable  to  build  viaducts  over  such 
streets  existing  only  on  a  plat.  In 
condemning  and  opening  such  streets, 
damages  and  benefits  must  be  assessed 
with  reference  to  the  mode  of  crossing 
the  tracks  by  viaducts  or  raised  ways: 
Ibid. 

''  Road  in  Lancaster  City,  68   Penn. 
St.  396. 
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thereto,'  yet  such  is  not  their  duty  in  reference  to  crossings  of 
public  highways  over  railroads,  where  the  public  highway  is  laid 
out  and  opened  subsequent  to  the  erection  of  the  railroad.  In 
these  latter  cases  the  railroad  company  are  not  only  entitled,  as 
other  proprietors  are,  to  damages  for  what  is  taken  as  right  of 
way  for  the  public  road,  although  usable  in  common  with  the 
use  of  the  railroad,  but  also  for  the  expense  of  erecting  and 
maintaining  cattle  guards  and  signs  at  such  crossing,  and  for 
flooring,  or  otherwise  properly  preparing  for  public  use,  the  cross- 
ing itself  The  approaches  being  part  of  the  public  road  by  which 
to  reach  the  railway,  must  of  course  be  made  by  the  public;  and 
a  law  compelling  a  company  to  construct  such  approaches  would 
be  held  void,  as  in  violation  of  their  charter  rights.' 

But  the  company  is  not  entitled  to  damages  or  compensation 
for  the  possible  liability  to  be  compelled  by  lawful  authorities  in 
the  future  to  put  a  bridge  over  its  road  at  such  crossing,  as  a  po- 
lice measure  of  public  safety;  nor  for  increase  of  expenses,  or 
trouble  of  bell-ringing  at  such  crossing;  nor  for  greater  liabil- 
ity to  accidents  on  the  road,  by  reason  of  this  additional  crossing.* 
On  the  other  hand,  no  deduction  in  the  amount  allowable  to  the 
company  is  to  be  made  by  reason  of  any  actual  or  supposed  ben- 
efits resulting  to  it  by  increase  of  business  of  the  railroad,  grow- 

'  The  People,  ex  rel.  City  of  Bloom-  Boston  &  W.  R.  E.  Co.  v.  Old  Colony 

ington,  ».  The  Chi.  &  Alton  R.  R.  Co.,  R.  R.  Co.,  12  Cush.  605;  Mass.   Cent. 

67  111.  118;  Toledo,  Wabash  &  West-  R.  R.  Co.  v.  Boston,  C.  &  F.  R.  R.  Co., 

em  Ry.    Co.    v.  Green,   67  111.   199;  121  Mass.  124;  Lake  Shore  &  Mich. 

ante,  Subdn.  7.     And  where  a  stat-  Southern  Ry.  Co.  v.  Cin.,  S.  &  C.  Ry. 

nte    authorizes    the    construction    of  Co.,  30  Ohio  St.  604.    And  where  a 

highways    across  a  " railroad    track"  railroad  and  a  turnpike    company  are 

without  compensation,  it  was  held  the  located  by   their  charters    over    and 

word  "  track  "  should  be    limited  to  across  the  sam%  ground,  but  the  char- 

the  track  used   for  public  traflSc,  and  ter  of  the    railroad   is  prior   in  time, 

for  turn-outs    and    switches,  and  did  though  the  construction  is   simultane- 

_not   include    tracks    used  for  storing  ous,  the  turnpike  company  will  be  lia- 

cars,  or   exclusively  for    making  up  ble  for  injuries  sustained  by  its  trav- 

trains;  but  a  finding  that   the  tracks  elers  by  reason  of  want  of  safeguards 

were 'in    "constant    use  for   passing  at  the  crossing:    Zuccarello  ».   Nash- 

trains,  and  for  switching  off  cars  and  ville    &    Chattanooga   R.  R.   Co.,  69 

making  up  trains, ' '  will  not  relieve  the  Tenn.  364,  21  Am.  Ry.  Rep.  188. 

premises  from  the  statute:    Boston  &  » 0.  C.  &  F.  R.  R.  R.  Co.  v.  P.  Co., 

Albany  R.  R.  Co.  v.   Greenbush,  52  N.  supra;  Ills.  Cent.  R.  R.  Co.  v.  City  of 

Y.  510,  4  Am.  Ry.  Rep.  386.  Bloomington,  76  111.  447. 

=  Old  Colony  &  Fall  River  R.  R.  Co.  *01d  Colony  &  Fall  River  R.  R.  Co. 

V.  County  of  Plymouth,  14  Gray,  155;  v.  The  County  of  Plymouth,  14  Gray, 
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ing  out  of  the  better  facilities  of  reaching  the  railroad  afforded 
by  such  public  highway  or  crossing.' 

In  reference  to  compensation  to  the  company,  the  learned  Chief 
Justice  Shaw,  of  Massachusetts,  treating  of  it  for  the  first  time  in 
liis  experience,  in  the  case  just  cited,  of  Old  Colony  &  Fall  River 
E.  R.  Co.  V.  Plymouth  County,  in  1859,  expresses  the  belief  that 
it  had  then  never  been  judicially  determined  that  a  railroad  cor- 
poration, having  its  road  in  full  operation,  can  recover  damages 
from  the  public  for  injuries  resulting  from  making  other  public 
highways  across  its  road;  but  that  the  tendency  of  judicial  opin- 
ions has  been  in  favor  of  such  recovery.  This  learned  jurist  then, 
after  reviewing  and  carefully  considering  the  whole  subject, 
holds  that  the  right  to  compensation  or  damages  exists,  and  that, 
too,  whether  the  property  of  the  railroad  company  in  the  lands  oc- 
cupied by  it  be  that  of  a  fee,  or  be  a  mere  'easement;  that  in 
either  case,  the  right  to  recover  is  the  same  in  principle.' 

When  the  highway  is  made  to  cross  an  existing  railroad,  then 
the  right  of  the  railroad  company  in  the  use  of  the  crossing  is 
paramount  to  that  of  the  general  public'  The  latter  attaches  sub- 
ject to  the  reasonable  necessities  of  the  railroad  company;'  but  the 
latter  may  not  render  the  public  use  of  the  crossing  more  dan- 
gerous than  what  will  result  from  the  reasonable  requirements  of 
its  business.'  And  if,  in  the  use  thereof  by  the  respective  par- 
ties, injuries  occur  which  are  purely  accidental,  no  action  lies 
therefor,  and  so,  likewise,  if  they  occur  from  neglect  of  both  par- 
ties.' 

155;  B.  &  W.  R.  R.  Co.  V.  Old  Colony  1  Allen,  324. 

R.  R.  Co.,  supra;  Mass.  Cent.  R.  R.  =>  Old  Colony  &  Fall  River  R.  R. 
Co.  V.  B.,  C.  &  F.  R.  R.  Co.,  supra;  Co.  v.  Plymouth  County,  supra.  And 
L.  S.  &  M.  S.  Ry.  Co.  v.  C,  S.  &  C.  see  Grand  Junction  R.  R.  &  D.  Co.  v. 
Rj.  Co.,  supra.  And  where  the  char-  Co.  Com'rs.,  14  Gray,  553;  Com'i-s  of 
ter  of  a  city  provided  that  the  common  Inland  Fisheries  v.  Holyoke  "Wafer 
council  might  compel  the  building  or  Power  Co.,  104  Mass.  457;  Grand  Rap- 
repairing  of  bridges  crossing  railroads,  ids,  N.  &  L.  S.  R.  R.  Co.  v.  Grand 
it  was  held  that  the  word  "  bridge  "  Rapids  &  Ind.  R.  R.  Co.,  35  Mich, 
excluded   embankments,    filling    and  265. 

approaches,  unless   the  immediate  ap-  'Ogle  ».  Phila.,Wilm.  &  Bait. R.R. 

proach  might  be  included  as  a  part  of  Co.,  3  Houston,  267. 

the  bridge  proper:    City  of  New  Ha-  «  Ogle  v.  Phil.,  Wilm.  &  Bait.  R.  R. 

ven  V.  New  York  &  New  Haven  R.  R.  Co.,  3  Houston,  267. 

Co.,  39  Conn.  128,  4  Am.  Ry.  Reps.  253.  » Qgle  v.  Phil.,  Wilm.  &  Bait.  R.  R. 

1  Old  Colony  &  Fall  River  R.  R.  Co.  Co.,  3  Houston,  267. 

».  County  of   Plymouth,  SMjora;   Bos-  '  Ogle  ».  Phil.,  Wilm.  &  Bait.  R.  R. 

ton  &  Me.  R.  R.  Co.  v.  Middlesex  Co.,  Co.,  3  Houston,  267. 


Their  character  ,  ...  1 
Power  of  the  state  to  make  ,  2 
Limit  of  that  power        .        .      .      3 


CHAPTER  XIX. 


POLICE  REGULATIONS. 

Section.  Section. 


Police  power  of  towns  and  cities  .      4 
May  be  retroactive,  as  well  as 
prospective       ....      5 


1.  Their  character. — "  Regulations  of  police  (says  Beown,  J.) 
are  regulations  of  internal  or  domestic  government,  forbidding 
some  things  and  enjoining  the  performance  of  others,  for  the  se- 
curity and  protection,  and  to  promote  the  happiness,  of  the  gov- 
erned." ' 

Statutes  requiring  railroad  corporations  to  fence  their  roads  at 
such  places  as,  under  the  laws,  fences  may  be  erected,  whether 
the  requirement  be  absolute,  or  in  the  nature  of  liability  for  inju- 
ries inflicted  on  live  stock  at  places  where  they  have  a  right  to 
fence  and  no  fences  are  erected,  are  in  the  nature  of  police  regUr 
lations,  designed  more  for  the  protection  of  tlie  traveling  public 
from  accidents  and  injury  than  for  the  protection  of  the  own- 
ers of  animals  found  thereon;'  and  as  such  police  regulations, 
may  be  enacted  and  enforced  on  railroad  companies  after  their 
incorporation,  although  no  authority  therefor  be  expressed  in 
their  charter.'    They  are  of  the  nature  of  penal  enactments,  and 

'  Mayor   and   Aldermen   of    New  Burke,  6   Cold  well,  45;  Wilder  v.  Me. 

York  V.  The  Second  Avenue  R.  R.  Co.,  Cent.  R.  R.  Co.,  65  Me.  332;  Kansas 

32  N.  Y.  (5  Tiffany),  261, 273.  Pac.  Ry.  Co.  d.  Mower,  16  Kans.  573; 

2  New  Albany  &  Salem  E.  R.  Co.  v.  S.  C.  9  Am.  Ry.  Rep.  400:  Thorpe  v. 

Tilton,  12  Ind.  (Tanner),  3;  New  Al-  Rutland  &  Burlington  R.  R.  Co.,  27 

bany  &  Salem  R.  R.  Co.  v.  Maiden,  12  Vt.  140.     Hence  the  company  can  not 

Ind.  (Tanner),  10;  Indianapolis  &  Cin.  absolve    itself  therefrom    by  private 

R.  R.  Co.  V.  Kercheval,   16  Ind.  84;  contracts  with  the  citizen:    N.  A.   & 

Toledo  &  Wabash  R.  R.  Co.  v.  Fow-  S.  R.  R.  Co.  v.  Tilton,  and  Same  v. 

ler,  22  Ind.  316;    Indianapolis,  Pitta-  Maiden,  supra.    See  Poler  v.  N.  Y. 

burgh    &    Cleveland   R.  R.  Co.    v.  Cent.  R.  R.  Co.,  16  N.  Y.  476;  Shep- 

Marshall,  27  Ind.  300;  Indianapolis  &  aj-d  ».  Buff.,  N.  Y.  &  Erie  R.  R.  Co., 

Cin.  R.  R.  Co.  e.  Parker,  29  Ind.  471;  35  N.  Y.  641. 

Louisville  &  Nashville  R.  R.  Co.  v.  '  New  Albany  &  Salem  R.  R.  Co.  v. 

(557)  ^ 
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the  policy  of  the  government  is  to  give  the  penalty  to  the  private 
citizen  whose  loss  is  occasioned  by  injury  to  his  property,  in- 
stead of  to  the  public.  The  influence  on  the  company  is  equally 
salutary  thereby,  and  the  tendency  is  to  those  heart-burnings,  dis- 
putes, and  outbursts  of  angry  passion,  which  such  injuries  might 
otherwise  give  rise  to,  in  forms  disastrous  to  human  life  and  to 
the  peace  of  society."  The  requirement  for  certain  fences  in  the 
charter  of  the  company  will  not  prevent  the  state  from  subse- 
quently exercising  its  police  power  to  requii'e  other  and  different 
fences." 

2.  Power  of  the  state  to  make. — ^The  power  of  the  state  to 
make  police  regulations  comprises  all  those  general  enactments 
of  internal  regulation  which  are  necessary  to  secure  the  peace 
and  good  order,  health  and  comfort,  of  society ;  and  thus,  with  a 
view  to  the  public  safety,  it  may  regulate  the  speed  of  trains,  with- 
in towns,  cities  and  other  crowded  places,  the  mode  of  carriage  of 
passengers,  and  the  time  of  stopping  at  stations ;  require  notices  of 
caution  to  be  placed  at  highway  crossings,  and  the  fencing  of  rail- 
roads, the  making  of  cattle-guards,  ringing  of  bell  at  crossings, 
stationing  of  flagmen,  disuse  of  steam,  and  lighting  of  the  road  in 
cities  and  towns;  and  whatever  other  regulations  are  deemed 
necessary,  provided  they  are  reasonable.' 

It  is  held  in  Missouri,  that  their  statute  prohibiting  the  in- 
troduction of  Texas  cattle  during  certain  seasons  of  the  year,  is 
not  unconstitutional,  as  tending  to  interfere  in  the  regulation  of 
commerce  between  the  states,  but  is  a  necessary  police  regula- 
tion, to  prevent  the  introduction  of  a  contagious  and  dangerous 

Tilton,  12  Ind.  (Tanner),  3;  Thorpe  ».  Rep.  321;    Woodlawn    Cemetery   v. 

Rutland   &  Burlington  R.  R.  Co.,  27  Everett,    118  Mass.  354;  Beer  Co.  ». 

Vt.   140;    Indianapolis,  Pittsburgh  &  State  of  Mass.,  97  U.  S.  25;  Comm.t). 

Cleveland  R.   R.  Co.  v.  Marshall,  27  Intoxicating  Liquors,  115  Mass.   153; 

Ind.  300.  North  Western  Fertilizing  Co.  v.  Town 

iNew  Albany  &  Salem  R.  R.  Co.  v.  of  Hyde  Park,  97  U.  S.  659;  Stone  v. 

Tilton,  12  Ind.  (Tanner),  3,  6,  7.  State  of  Miss.,  101  U.  S.  814;  Rich- 

^Gillam  v.  Sioux  City  &  St.  Paul  R.  mond,  F.  &   P.  R.  R.  Co.  v.  City  of 

R.  Co.,  26 Minn.  268;  S.  C.  9  Repr.  375.  Richmond,  26  Gratt.  83;  S  C.  96  U. 

'Phila.,  Wilmington  &  Balt.R.  R.  g.  521;  Atlantic  &  Pac.  R.  R.  Co.  v. 

Co.  V.  Bowers,  4  floust.  (Del.),  506;  City  of  St.  Louis,  3  Mo.  App.  315;  S. 

S.  C.  6  Am.  Ry.  Reps.  105, 125;  Tole-  C.  66  Mo.  228;  Pittsburgh,  Cin.  &  St. 

do,  Wabash  &  Western   Ry.   Co.  v.  Louis  Ry.  Co.  v.  Brown,  67  Ind.  45; 

The    City  of  Jacksonville,  67  111.  37;  state  v.  East  Orange,  12  Vroom,  127; 

People  ex  rel.  v.  Boston  &  Albany  R.  Cincinnati,  Hamilton  &  Dayton  R.  R. 

R.  Co.,  70  N.  Y.  569,  19  Am.  Ry.  Co.  v.  Sullivan,  32  Ohio  St.  152;  Dar 
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disease.'  And  in  construing  the  statute,  they  say  it  forbids  the 
transportation  of  such  cattle  from  one  county  to  another,  where 
they  have  not  been  kept  within  the  state  the  entire  previous  win- 
ter, and  is  not  confined  in  its  provisions  to  the  shipping  of  cat- 
tle from  without  the  state.^  The  damages  recoverable  under 
their  statute  are  not  limited  to  those  resulting  from  disease  com- 
municated by  them  while  under  the  control  of  the  defendant,  or 
caused  by  his  want  of  proper  care;  but  he  is  liable  for  all  dam- 
ages, direct  or  remote,  caused  by  his  wrongful  introduction  of  the 
stock,  and  without  regard  to  the  question  of  his  own  negli- 
gence." But  after  Texas  cattle  have  been  brought  into  the  state  by 
a  railroad  company  during  the  prohibited  season,  their  subsequent 
transportation  by  the  owner  from  one  county  to  another,  is  a  dis- 
tinct offense,  and  for  disease  communicated  by  the  cattle  while 
in  the  latter  county,  the  railroad  company  would  not  be  liable.* 
This  statute  ignores  all  questions  as  to  caution  or  negligence  on 
the  part  of  one  violating  its  provisions.' 

But  the  Supreme  Court  of  the  United  States  has  reversed  these 
rulings  in  a  recent  case,  holding  that  such  laws  are  obnoxious  to 
that  clause  of  the  constitution  conferring  upon  Congress  power 
to  regulate  commerce  among  the  several  states.'  And  they  say, 
that  while  states  may  enact  sanitary  laws,  establish  quarantine 
and  reasonable  inspection  regulations,  and  prevent  persons  and 
animals  suflFering  from  infectious  diseases  from  entering  the 
state,  they  can  not  interfere  with  transportation  into  or  through 
the  state,  beyond  what  is  absolutely  necessary  for  self  protec- 
tion.' 

And  so  in  Wisconsin,  the  Supreme  Court  of  that  state  hold, 
that  the  statutory  requirement  of  railroad  companies  to  fence 
their  roads  is  the  exercise  of  a  police  power,  and  is  one  of  the 
rightful   attributes  of  legislative  authority,  irrespective  of  ex- 

vidson  V.  State,  4  Tex.  Ct.  App.  545;  ♦Surface  v.  Hannibal  &  St.  Joseph 

Galveston,  H.  &  S.  A.  R.  E.  Co.  v.  Le  R.  R.  Co.,  60  Mo.  216;  S.  C.  63  Mo. 

Gierse,  51  Tex.  189.  452,  21  Am.,Ry.  Rep.  214;  Wilson  v. 

•  Wilson  V.  Kansas  City,  St.  Joseph  K.  C,  St.  J.  &  C.  B.  R.  R.  Co.,  supra. 

&  Council  Bluffs  R.  R.  Co.,  60  Mo.  184,  '  Surface  v.  H.  &  St.  J,  R.  R.  Co., 

9  Am.  Ry.  Rep.  185.    So  held  also  in  supra;  Wilson  v.  K.  C,  St.  J.  &  C.  B. 

Illinois:  Teazel  v.  Alexander,  58  111.  R.  R.  Co.,  supra. 

254.  '  Hannibal  &  St.  Joseph  R.  R.  Co 

'Wilson  «.  Kansas  City,  St.  J.  &  C.  v.  Husen,  95  U.  S.  465;  S.  C.  15  Am. 

B.  R.  R.  Co.,  supra.  Ry-  Rfip-  325. 

'Ibid.  ''Ihid. 
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press  constitntional  allowance  in  the  constitution  of  that  state.' 
And  so,  in  towns  and  cities,  the  speed  of  railroad  trains  may  be 
regulated  by  police  laws,  and  penalties  enforced  for  their  viola- 
tion. Thus  it  is  held  to  be  constitntional  to  pass  laws  renderinor 
railroad  companies  liable,  per  se,  for  injuries  to  property  and  per- 
sons inflicted  by  trains  while  running  faster  than  allowed  by 
ordinance,  irrespective  of  other  negligence.' 

The  state  has  reserved  to  itself  the  legal  right  and  power  to 
enact  all  police  laws  necessary  and  proper  to  secure  and  protect 
life  and  property,  notwithstanding  the  legal  grant  of  charters  of 
incorporation  to  railroad  companies;  and  such  corporate  bodies 
are,  in  lilie  manner  as  natural  persons,  amenable  to  such  regula- 
tions.' This  power  remains  in  the  state,  not  by  express  reserva- 
tion, but  by  inherent  right,'  and  is  only  restricted  by  the  consti- 
tutions of  the  state  and  of  the  United  States.'  The  government 
can  not  divest  itself  thereof,  any  more  than  it  can  release  its 
power  to  make  laws,  or  to  punish  criminals.  It  may,  however, 
confer  such  powers,  for  local  purposes,  upon  municipalities,  as 
towns  and  cities,  to  be  exercised  by  them,  subject  always,  though, 
to  the  superior  control  of  the  state;  and  the  exercise  thereof  will 
be  valid,  when  assumed  by  such  bodies  accordingly.' 

'  Blair  and  another  v.  Mil.  &  Prairie  Cincinnati,  Sandusky  &  Cleveland  Ry. 

du  Chien  R.  R.  Co.,  20  Wis.  254,  259.  Co.,  30  Ohio  St.  604,  16  Am.  Ry.  Rep. 

And  so  in  Maine:    Wilder  v.  Maine  291;  People  ex  rel.  v.  B.  &  A.  R.  R. 

Central  R.  R.  Co.,  65  Me.  332,  9  Am.  Co.,  supra;   State  v.  New  Haven  & 

Ry.  Rep.  289.    In  Kansas,  the  ques-  NorthamptonCo.,  43Conn.  351;  Rich- 

tion    has    recently    arisen   on    their  mond,  F.  &  P.  R.  R.  Co.  v.  City  of 

statute,  the  constitutionality  of  which  Richmond,  96  U.  S.  521 ;  S.  C.  26  Gratt. 

was  affirmed  under  the  police  power,  83. 

in  Kansas  Pacific  Ry.  Co.  v.  Mower,  *  Toledo,    Peoria    &    Warsaw    Ry. 

16  Kans.  573,  9  Am.  Ry.  Rep.  400.  Co.  v.  Deacon,  63  111.  91;  L.  S.  &  M. 

See  other  authorities,  ante,  Subd'n  1.  S.   Ry.   Co.  v.   C,  S.  &  C.  Ry.  Co., 

2  Chi.,  Rock  Isld.  &  Pacif.  R.  R.  Co.  supra;  People  ex  rel.  ».-B.  &  A.  R.  R. 

».  Reidy,  66  HI.  43;  Mobile  &  Ohio  R.  Co.,  supra. 

R.  Co.  V.  State,  51  Miss.- 137;  Horn  v.  '  Munn  &  Scott  v.  State  of  Ills.,  94 

Chi.  &  N.  W.  Ry.  Co.,  38  Wis.  463;  U.  S.  113;  State  v.  C.  G.  L.  &  C.  Co., 

Haas  V.  Same,  41  Wis.  44.  supra;  Cairo  &  St.  Louis  R.  R.  Co.  v. 

'Toledo,  Peoria  &  Warsaw  Ry.  Co.  Warrington,  92  111.  157;  Pry  v.  State, 

V.  Deacon,  63  HI.  91;  Rugglese.  Peo-  63  Ind.  552. 

pie,  91  111.  256;  State e.  Columbus  G.  'Toledo,  Peoria  &  Warsaw  R.  W. 

L.  &  C.  Co.,  34  Ohio  St.  572;    Lake  Co.  v.  Deacon,  63  lU.  91. 
Shore  &  Mich.  Southern  Ry.  Co.  v. 
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Prominent  among  these  inherent  rights  is  the  power  to  regu- 
late the  approaches  to,  and  crossing  of,  public  highways,  and  the 
passage  through  cities,  towns  and  villages,  of  railroad  trains, 
where  life  and  property  are  more  or  less  in  danger  from  the  rapid 
speed  of' those  trains.  The  same  power  that  regulates  the  ordi- 
nary traveler's  speed  of  travel  on  highways,  and  enforces  usages 
of  the  road  on  natural  persons,  may  in  like  manner  control  for  the 
public  good  the  speed  and  conduct  of  railroad  trains  and  engines 
at  those  places.' 

The  operation  of  these  police  regulations  of  the  state  ex- 
tends to  all  corporations  alike,  whether  in  existence  at  the  time 
of  the  enactment  thereof,  or  incorporated  subsequently.  Tliey 
are  rules  of  action,  and  reach  every  one  alike — the  old  and  the 
new."  And  they  also  extend  to  foreign  corporations  operating 
within  the  state.'  Their  enforcement  does  not  in  any  manner 
derogate  from  the  charter  rights  of  those  companies,  for  the 
power  to  make  police  regulations  is  none  of  theirs. 


1  Galena  &  Chi.  Union  R.  R.  Co.  v. 
Loomis,  13  111.  548;  Ohio  &  Miss.  R.  R. 
Co.  V.  McClelland,  25  111.  140;  Toledo, 
Peoria  k  Warsaw  Ry.  Co.  i).  Deacon, 
63  111.  91,  93;  People  ex  rel.  v. 
B.  &  A.  B.  R.  Co.,  supra;  Pittsburg 
&  Connellsville  R.  R.  Co.  v.  S.  W. 
Penn.  Ry.  Co.,  77  Penn.  St.  173. 
And  an  act  prohibiting  railroad  com- 
panies from  constructing  tracks  or 
running  cars  on  any  street  or  highway 
so  near  the  depot  of  another  railroad 
as  to  interfere  with  safe  and  conven- 
ient access  thereto,  is  a  proper  exercise 
of  the  police  power:  Portland,  Saco& 
Portsmouth  R.  R.  Co.  v.  Boston  & 
Maine  R.  R.  Co.,  65  Me.  122,  10  Am. 
Ry.  Rep.  117.  Also  an  act  regulating 
the  management  of  trains  at  the  cross- 
ngs  of  railroads  with  each  other,  so  as 
to  prevent  collisions:  Lake  Shore  &  M. 
S.  Ry.  Co.  V.  C,  S.  &  C.  Ry.  Co.,  supra. 
This  act  also  provided  for  the  making 
and  keeping  lip  of  crossings,  and  the 
maintenance    of    watchmen   at  the 

36 


joint  expense  of  the  companies,  and  it 
was  held  that  this  was  without  regard 
to  the  dates  of  their  respective  charters, 
or  the  location  or  construction  of  .the 
respective  roads:  Ibid.  See  also  Pitts- 
burg &  Connellsville  R.  R.  Co.  e.  S. 
W.  Penn.  Ry.  Co.,  77  Penn.  St.  173. 
Under  the  same  power,  the  legislature 
may  require  a  railroad  company  to 
construct  a  bridge  over  a  public  high- 
way: People  ex  rel.  v.  Boston  &  Al- 
bany R.  R.  Co.,  70  N.  Y.  569, 19  Am. 
Ry.  Rep.  321. 

'  Indianapolis  &  St.  Louis  R.  R.  Co, 
V.  Blackman,  63  111.  117;  Western 
Union  R.  R.  Go.  v.  Pulton,  64  111.  271; 
Wilder  v.  Maine  Central  R.  R.  Co.,  65 
Me.  332,  9  Am.  Ry.  Rep.  289;  Portland, 
S.  &  P.  R.  K.  Co.  V.  B.  &  M.  R.  R. 
Co.,  supra;  Pittsburg  &  Connells- 
ville R.  R.  Co.  ».  S.  W.  Penn.  Ry. 
Co.,  77  Penn.  St.  173. 

^  Purdy  V.  New  York  &  New  Haven 
R.  R.  Co.,  61  N.  Y.  353,  12  Am.  Ry. 
Rep.  138. 
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Such  laws  are  repealable,  as  others,  by  implication;  and  the  en- 
actment of  a  new  statute  providing  a  diflFerent  penalty  for  the 
violation  thereof,  repeals  by  implication  a  former  one  upon  the 
the  same  subject.' 

It  has  been  held  that  a  law  making  the  railroad  company  lia- 
ble for  the  wages  of  laborers  employed  by  contractors  on  the 
road,  is'  a  proper  exercise  of  the  police  power."  Also  a  law  re- 
quiring it  to  build  stations,'  and  a  law  restricting  the  right  to 
sell  tickets  to  agents  having  written  authority  from  the  com- 
pany.' 

3.  Limitation  of  the  power. — But  this  power  of  the  State  to 
make  police  regulations  for  the  government  of  railroad  and  other 
private  corporations  has  its  limit.'  That  limit  is  commensurate 
with  what  the  limit  thereof  would  be  if  exercised  over  private, 
unincorporated  individuals,  engaged  in  owning  and  operating 
the  same  or  similar  works,  or  other  dangerous  appliances,  ma- 
chinery or  business.'  It  may  not  be  enforced  from  mere  caprice, 
or  the  love  of  domination,'  nor  so  as  to  impair  the  franchises  or 
rights  of  the  corporation;'  nor  may  it  be  resorted  to  for  the  mere 
convenience  of  the  traveling  public — the  public  at  large,  or  those 
availing  themselves  of  railroads  as  a  means  of  transporta- 
tion.' Such  regulations,  for  instance,  as  appointing  the  length 
of  time,  and  the  places,  of  stopping  trains,  the  places  of  establish- 
ing depots,  the  places  and  times  of  refreshment,  compulsory 
connection  with  other  lines — these  are  proper  to  be  fixed  by  the 
company;"  but  not  the  enforced  waiting  at  stopping  places  or  de- 
pots for  the  arrival  of  trains  of  other  lines  of  road  crossing  or  pass- 
ing near  thereto,  so  as  to  facilitate  tlie  convenience  of  travel  to 
tliose  passengers  wishing  to  pass  from  the  trains  of  one  road  to 
the  other;"  nor  the  number,  character  or  frequency  of  trains,  or  the 

'Wilson  V.  Ohio  &  Miss.  Ey.  Co.,  'State  v.  Noyes,  47  Maine,  189. 

64ni.  542.  8  nig     ceat^    R.  R.  Co.   e.  City  of 

2Hart  V.  Boston,  R.  B.  &  L.  E.  R.  Bloomington,  76  III.  447;  Comm.  v. 

Co.,  121  Mass.  510.  Penn.  Canal  Co.,  66  Penn  St.  41. 

'Railroad   Com'rs  v.  Portland   &  « State  o    Noyes,   47    Maine,   189; 

0.  C.  R.  R.  Co.,  63  Me.  269.  Railroad  Com'rs  v.  Portland  &  0.  C. 

^Fry  ».  State,  63  Ind.  552;  Comm.  R.  R.  Co.,  63  Me.  269. 

V.  Wilson,  37  Leg.   Int.  484.     And  "  State  v.  Noyes,  47  Maine,  189. 

this,  too,   although  the  railroad    ex-  "  State  v.  Noyes,  47  Maine,  189,  214. 

tends  into  another  state:  Ibid.  215;  R.  R.  Com'rs  v.  P.  &  0.  C.  E.  R. 

^  State  V.  Noyes,  47  Maine,  189.  Co.,  supra. 

'  State  V.  Noyes,  47  Maine,  189. 


POLICE  EEGTTLATIONS.  563 

speed  thereof,  except  as  the  regulation  of  speed  may  be  called 
for  by  a  just  regard  for  the  safety  of  the  public  and  of  property, 
as  in  places  thickly  inhabited  and  thronged  with  business,  such  as 
villages,  towns  and  cities; '  nor  for  the  fixing  or  limiting  the 
rates  and  fares  of  carriage  and  transportation,  except  when  allowed 
by  the  charter  or  the  law  of  the  charter,  and  then  the  exercise 
thereof  is  by  contract  right,  ana  not  in  right  of  ordinary  police 
power. 

All  such  regulations  must  be  reasonable  and  necessary,  and  of 
their  reasonableness  the  judiciary  are  l3ie  judge,  for  the  question 
of  their  reasonableness  is  a  judicial  one."  If  unreasonable  they 
are  void;  as,  for  instance,  an  ordinance  requiring  a  railroad  com- 
pany to  station  and  keep  flagmen,  night  and  day,  at  the  crossing 
of  a  single  track  railroad  over  a  street  or  highway,  about  which 
there  is  nothing  extraordinary  or  unusually  tending  to  danger. 
This  is  held  to  be  not  only  unreasonable,  but  unconstitutional, 
,  as  heaping  upon  tlie  company  an  unnecessary  burden,  it  not  ap- 
pearing that  such  crossing  was  a  crowded  thoroughfare.  To 
justify  such  requirement,  the  situation  and  circumstances  must 
be  such  as  will  raise  a  just  apprehension  of  danger  in  the  minds 
of  prudent  persons.'  And  so  a  law  compelling  railroad  com- 
panies to  build  crossings  at  the  intersection  of  their  road  by  a 
liighway  laid  out  after  the  construcMon  of  the  railroad,  is  not  a 
proper  exercise  of  the  police  power.* 

4.  Police  power  of  towns  and  cities. — Corporate  municipali- 
ties for  local  government,  such  as  towns  and  cities,  have  power 
to  make  and  enforce  all  reasonable  police  rules  and  ordinances 
necessary  for  the  security,  order  and  comfort  of  their  people,  and 
which  are  not  inconsistent  with  the  constitution  and  statutes  of  the 
state.'    Among  these  is  the  power  to  regulate  the  speed  of  trains 

•  State  V.  Noyes,  47  Maine,  189.  'Toledo,  Wabash  &  Western  Ry. 

2  Toledo,  Wabash  &  Western  Ry.  Co.  v.  City  of  Jacksonville,  67  111.  37. 

Co.  V.  The  City  of  Jacksonville,  67  111.  But   see  State  v.  East   Orange,    12 

37;  Chicago  &  Alton  R.  R.  Co.  v.  Peo-  Vroom ,  127. 

pie,  67  111.  11;  Phila.,  WUm.  &  Bait.  *I11.  Cent.  R.  R.  Co.  v.  Blooming- 

R.  R.  Co.   V.  Bowers,  4  Houst.  506;  ton,  supra;  City  of  Erie  v.  Erie  Ca- 

Sloan  V.  Pac.  R.  R.  Co.,  61  Mo.  24;  nal  Co.,  59  Penn.  St.  174. 

Ladd  V.  Southern  C.  P.  &  M.  Co.,  53  '  Phila.,  Wilm.  &  Bait.  R.  R.  Co.  ». 

Tex.  172;  S.  C.  10  Repr.  186,  12  Chi.  Bowers,  4  Houst.  (Del.),  506;  S.  C.  6 

Leg.  News,  418.  Am.  R.  W.  Reps.  105, 
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running  in  the  streets  and  public  crossings;  and,  in  their  discre- 
tion, to  exclude  the  use  of  steam  in  propelling  engines  and  cars 
therein.'  But  railroads  propelled  by  steata  in  streets  or  cross- 
ings of  streets  of  towns  and  cities  are  not  prima  Jude  a  nuisance, 
or  necessarily  so." 

But  a  city  ordinance  in  the  nature  of  a  police  regulation,  in- 
hibiting omnibus  drivers  and  hactmen  from  going  onto  the 
grounds  of  a  railroad  company  for  the  reception  of,  or  to  solicit, 
passengers,  under  a  penalty  to  be  imposed  for  violation  thereof,  is 
invalid,  as  against  the  power  of  the  company  to  make  its  own  ar- 
rangements and  terms  with  omnibus  men  and  hackmen  for  the 
reception  or  solicitation,  upon  its  own  grounds,  or  in  its  cars,  of 
passengers  for  carriage,  who  have  arrived  upon  its  trains.  Such 
ordinance  may  be  invoked  to  protect,  but  not  to  control,  the 
railroad  company  in  its  possession,  business  and  rights.' 

If,  however,  the  railroad  corporation  accept  an  ordinance  of  a  city 
granting  a  right  of  way,  the  same  is  to  be  taken  cum  onore,  that 
is,  with  its  conditions  and  burdens,  reasonable  and  unreasonable; 
it  can  not  apportion  the  grant,  which  is  an  entirety,  and  enjoy 
the  privileges,  rejecting  the  burdens.*  Thus,  a  condition  or  pro- 
viso in  such  grant  that  the  company  shall  compensate  abut- 
ting owners  for  injuries  suflFered  by  reason  of  erecting  its  railroad 
in  the  streets  of  a  city,  is  binding,  whether  the  company  would 
otherwise  have  been  liable,  on  general  principles,  or  not.' 

5.     They  may  be  letroactive  as   well    as    prospective. — Police 

'Richmond,  Fredericksburg*  Po-  we  think  there  is  no  reason  why  these 
tomac  E.  R.  Oo.  v.  The  City  of  Rich-  companies,  in  their  character  of  car- 
mond,  26  Gratt.  83;  S.  C.  96  U.  S.  riers  of  passengers,  may  not  properly 
521;  Atlantic  &  Pac.  R.  R.  Co.  v.  make  such  arrangements  as  will  fa- 
City  of  St.  Louis,  3  Mo.  App.  315;  "S.  cilitate  their  reaching  their  destina- 
C.  66  Mo.  228;  Donnaher  v.  State,  8  tion  anywhere  in  the  city,  as  well  as 
Sm.  &  Marsh.  649.  at  the  end  of  the  track  in  the  depot." 

»Town  Council  of  Johnstons.  Prov.  *    *    »     "  Such  contracts  of  employ- 

&  Springfield  R.  R.  Co.,  10  Rhode  ment,  made  in  the  cars  and  on  the 

Isld.    365;  ante,  Chap.  W,  Subdn.  3.  premises  by  the  companies,  can  not 

'Napraan  v.  The  People,  19  Mich,  be  lawfully  restrained  by  the  city  au- 

(1    Clarke),     352.       In    this    case  thorities " : /6. 356. 

the  court  say:  "The  acts   done  are  *  St.  Louis,  "Vandalia  &  Terre  Haute 

done  upon  the  private  premises  of  the  R.  R.  Co.  v.  Capps,  67  111.  607. 

railroad  companies,  over  which   the  » St.  Louis,  Vandalia  &  Terra  Haute 

dty  can  have  no  general  control;  and  R.  R.  Co.  v.  Capps,  67  HI.  607. 
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regulations  are  in  the  nature  of  penal  or  criminal  laws,  and 
when  they  take  effect  they  act  alike  upon  private  corporations 
already  existing,  as  they  do  upon  individuals,  and  are  also  a 
rule  of  conduct  for  such  corporations  as  are  organized  subse- 
quent to  their  enactment,  if  no  provision  of  law  to  the  con- 
trary be  made  in  the  charter  or  law  creating  the  same.' 

■Lyman  v.  Boston  &  Worcester  R.  273;  State  v.  Noyes,  47   Maine,  211; 

R.  Co.,  4  Cush.  288;  Bulkley  v.  N.  Wilder  v.  Maine  Central  R.  R.  Co., 

York  &  N.  Haven  R.  R.  Co.,  27  Conn.  65  Me.  332,  9    Am.    Ry.    Rep.  289; 

479;  Pennsylvania  R.  R.  Co.  v.  Kelly,  Portland,  Saco  &  Portsmouth  R.  R. 

31  Penn.  St.  (7  Casey),  372;  Norris  v.  Co.  v.  Boston  &  Maine  R.  R.  Co.,  65 

Androscoggin  R:  R.  Co.,   39  Maine,  Me.  122,  10  Am.  Ry.  Rep.  117. 


OHAPTEK  XX. 
PENALTIES  AND  FORFEITURES. 
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1.  When  imposed  by  the  state,  may  be  released  by  the  state. 
— When  a  railroad  charter  embodies  obligations  and  duties  which 
are  imposed  upon  the  company,  and  penalties  or  forfeitures  are 
therein  annexed  to  the  breach  or  non-performance  of  such  obli- 
gations or  duties,  such  penalties  and  forfeitures  may  be  released 
by  act  of  assembly.  This,  too,  although  the  forfeiture  or  penalty, 
by  the  terms  of  the  charter,  be  for  the  benefit  of  a  third  party,  as 
for  a  particular  county  or  counties,  or  other  municipality  of  the 
state.  In  such  case,  the  right  to  be  enforced  by  forfeiture  is  not 
one  arising  on  contract;  and  the  interest  of  the  third  party  or 
county  does  not  rest  on  that  which  in  its  nature  is  a  contract, 
but  rests  upon  the  mandatory  power  of  the  government,  and  is 
imposed  as  a  punis'iment  for  non-performance.  This  punish- 
ment the  legislature  may,  by  subsequent  enactment,  or  by  repeal 
of  the  law  imposing  it,  release  and  remit.'  In  such  cases, 
neither  the  county  or  counties  beneficially  designated  as  the 
recipients  of  the  penalty  or  forfeiture,  nor  any  one  or  more  of 
their  citizens,  acquire  any  right  or  rights  in  reference  thereto 
which  may  be  enforced  in  a  court  of  justice.    The  state  has 

'  State  of  Maryland  w.  The  Baltimore      Co.,  64  111.  542;   S.  C.  3  Am.  R.W.  R. 
&  Ohio  Railroad  Co.,  3  How.  534;      285.    No  right  vests  in  the  prosecutor 
Chicago  &  Alton  R.  R.  Co.  v.  Adler,      until  judgment:    See  two  last  cas.'s 
56  111.  344;  Same  Case,  3  Am.  R.  W.      above  cited. 
Reps.  278;  Wilson  v.  Ohio  &  Miss.  Ry. 
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the  unquestionable  power,  by  legislative  enactment,  to  release 
the  company,  both  from  the  original  obligation  to  perform  the 
required  act,  and  from  the  penalty  imposed  by  the  charter  for  its 
non-performance.  The  several  counties  and  municipal  corpora- 
tions are  but  attributes  and  parcels  of  the  state,  so  organized  and 
divided  for  convenience  of  government,  and  they  form  together 
but  one  political  body,  which  is  the  state,  in  which  the  legis- 
lative power  and  sovereignty  resides,  and  subject  to  which  every 
part  exists.' 

In  legislative  proceedings,  a  forfeiture  is  always  regarded  as  a 
punishment  or  penalty  inflicted  for  the  violation  of  some  duty 
enjoined  upon  the  party  by  law.  "  In  this  aspect  of  the  case," 
say  the  court,  in  State  of  Maryland  v.  Baltimore  &  Ohio  R.  R. 
Co.,  "and  upon  this  construction  of  the  act  of  assembly,  we  do 
not  understand  that  the  rightof  the  state  to  release  it  is  disputed. 
Certainly  the  power  to  do  so  is  too  well  settled  to  admit  of  con- 
troversy. The  repeal  of  the  law  imposing  the  penalty  is  of  itself 
a  remission." " 

And  the  remission  of  the  penalty  remits  all  private  rights  or 
interests,  if  any,  growing  out  of,  or  dependent  on,  the  enforce- 
ment of  such  penalty.'' 

In  the  cases  of  Chicago  &  Alton  Railroad  Company  v.  Adler, 
and  of  Wilson  v.  The  Ohio  &  Mississippi  Railway  Company, 
supra,  the  question  of  power  in  the  state  to  remit  the  private 
prosecutor's  interest  in  a  statutory  penalty  given  by  the  state, 
arose  in  this  wise:  By  a  statute  of  the  state  of  Illinois  certain 
signals  were  required  to  be  given  by  railroad  trains  at  public 
road  crossings,  for  the  omission  to  give  which  a  penalty  of  fifty 
dollars  was  imposed  by  law  for  each  omission,  one  half  of  which 
was  to  go  to  the  informer  or  private  prosecutor.  After  the  suits 
were  brought,  but  before  judgment,  the  statute  was  so  amended 
as  to  leave  the  amount  of  the  penalty  discretionary  with  the  court, 

'State  of  Maryland  v.  The  Balti-  203;  United  States  t>.  Morris,  10  Wheat, 

more  &  Ohio  R.  R.  Co.,  3  How.  534, 1  287;  Chi.  &  Alton  R.  R.  Co.  v.  Adler, 

Am.  R.  W.  Cases,  1,  18.  56  111.  344;  Same  Case,  3  Am.  R.  W. 

-State  of  Maryland  v.  Baltimore  &  Reps.  278;    Wilson  v.  Ohio  &  Miss. 

Ohio  R.  R.  Co.,  3  How.  534,  1  Am.  R,  Ry.  Co.,  supra. 
W.  Cases,  1,  20,  21 ;  XJ.S.v.  Schooner         '  United  States  ».  Morris,  10  Wheat. 

Peggy,  1  Cranch,  103;  Yeaton  and  oth-  246;    United  States  v.    Lancaster,  4 

ers  B.  United  States,  5  Cranch,  281;  Wash.  C.  C.  R.  64. 
United  States  v.  Ship  Helen,  6  Cranch, 
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within  the  limit  of  one  hundred  dollars,  and  in  express  terms  it  was 
made  applicable  to  penalties  already  incurred  and  suits  then  pend- 
ing, as  well  as  to  causes  of  action  arising  in  the  future.  The  court 
held,  that  although  the  legislature  had  no  power  to  increase  the 
amount  of  penalties  already  incurred,  yet  full  power  existed  in 
that  body  to  diminish,  or  even  entirely  remit  such  penalties,  at 
any  time  before  judgment  therefor,  both  as  regards  the  interest 
of  the  informer  or  prosecutor,  and  that  of  the  state;  and  this,  too, 
as  well  where  suits  were  already  pending,  as  in  cases  where  no 
suits  had  been  brought.  That  before  judgment  the  prosecutor 
has  no  vested  right  in  a  penalty. 

In  Wilson  v.  The  Ohio  &  Mississippi  Eailway  Company, 
the  Supreme  Court  of  Illinois  say:  "  A  higher  penalty  can 
not  be  imposed  for  offenses  committed  before  the  passage 
of  the  act,  as  such  a  construction  would  make  the  law  ex 
post  Jhcto  in  its  character.  On  the  other  hand,  the  prosecutor 
has  no  vested  right  in  the  penalty  of  fifty  ■  dollars,  as  the  law 
recognizes  no  vested  right  in  a  penalty."  And  in  the  Chicago 
&  Alton  Eailroad  Company  v.  Adler,  they  hold  the  following  lan- 
guage: "  It  will  be  conceded  by  all,  that  a  person  suing  qui 
tam  has  no  vested  title  in  a  penalty  until  he,  by  a  recovery,  re- 
duces the  claim  to  a  judgment";  and  that  "in  the  c  ase  of  Coles 
V.  Madison  County,  Breese,  120,  it  was  held  that  the  legislature 
miglit  remit  a  penalty,  even  after  verdict  and  before  judgment." 
The  same  rule  is  as  old  as  the  English  law,  and  Blackstone,  2d 
Vol.,  4:43,  assei'ts  it  in  the  broadest  terms,  and  in  the  following 
language:  "But  there  is  also  a  species  of  property  to  which  a 
man  has  not  any  claim  or  title  whatever,  till  after  suit  com- 
menced and  judgment  obtained  in  a  court  of  law,  when,  before 
judgment  had,  no  one  can  say  he  has  any  absolute  property, 
either  in  possession  or  in  action;  of  this  kind  are  first,  such  pen- 
alties as  are  given  by  particular  statutes,  to  be  recovered  in  an 
action  popular."  In  Chicago  &  Alton  Eailroad  Company  v. 
Adler,  the  Supreme  Court  of  Illinois,  referring  to  the  rule  thus 
laid  down  by  Judge  Blackstone,  say:  «  This  is  the  general  rule, 
and  is  of  frequent  application,  and,  so  far  as  we  are  aware,  it  has 
no  exception."  To  the  same  purport,  see  also  Parmelee  v.  Law- 
rence, 48  Illinois,  331.  And  in  Wilson  v.  The  Ohio  &  Missis- 
sippi Eailroad  Company,  supra,  the  Supreme  Court  of  Illinois 
meet  the  exact  question  in  these  words:     "The  object  of  the 
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amendment  undoubtedly  was  to  prevent  the  recovery  from  rail- 
way companies  of  a  great  sura  of  money  by  a  prosecution  insti- 
tuted as  a  private  speculation,  for  a  larger  number  of  violations 
of  the  law  at  a  fixed  penalty,  which  the  court  could  not  vary.  In 
this  case,  if  all  the  counts  should  be  sustained  by  the  proof,  the 
aggregate  of  the  penalties  under  the  old  law  would  amount  to 
fifty-five  thousand  seven  hundred  and  fifty  dollars,  one  half  of 
\/hich  would  go  to  the  prosecutor.  The  amendment  was  de- 
signed to  prevent  such  results."  ' 

2.  Penalties  and  actions  for  taking  excessive  rates. — The  act 
of  assembly  of  the  state  of  Iowa  requiring  railroad  companies  to 
put  up  at  stations  and  depots  printed  rates  of  passenger  fares  and 
of  charges  for  freight,  and  which  affixes  a  penalty  to  the  "  will- 
ful "  neglect  thereof,  or  for  receiving  higher  fare  or  rates  than 
those  fixed  by  the  printed  table  of  such  rates  and  fare  so  put  up, 
is  not  intended,  by  giving  the  penalty,  to  preclude  the  person 
paying  an  overcharge  from  recovering  back  the  excess  paid  over 
and  above  the  legal  amount,  but  on  the  contrary,  in  cases  of  over- 
charge and  payment  thereof,  the  person  paying  the  same  may 
not  only  recover  back  the  excess,  but  may  recover  both  penalty 
and  overcharge  in  one  and  the  same  action.'  And  if  such  pay- 
ment be  made  in  ignorance  of  the  overcharge,  then  the  payment 
thereof  without  protest  will  not  work  an  estoppel  against  the 
party  paying,  in  an  action  to  recover  back  the  excess.' 

To  incur  the  penalty  imposed  by  said  statute  for  the  violation 
thereof,  it  is  not  necessary  that  the  company  should  be  influenced 
hy  malicious  or  evil  intent.  It  is  sufficient,  and  is  within  the 
term  "  willfully,"  as  used  therein,  that  the  act  omitted  or  done 
in  violation  thereof,  be  done  or  omitted,  as  the  case  may  be,  of 

'  The  above  cited  case  of  Wilson  v.  time.    The  quotations   are  from  the 

Ohio  &  Miss.  Ry.  Co.,  is  somewhat  case  in  the  Bail  way  Reports.     It  la 

different  as  reported  in  the  American  suggestedthat  one  of  the  opinions  was 

Railway  Reports  and  in  the  Illinois  delivered  on  a  rehearing,  or  that  sep- 

Reports,  although  they  are  believed  to  arate  opinions  were  delivered, 

be  the  same  cases  in  fact,  as  they  both  » Fuller  v.  The  Chi.  &  N.  W.  R.  R. 

decide  substantially,  the  same  points,  Co.,  31  Iowa,  187;  Same  v.  Same,  lb. 

and  no  case  precisely  like  that  in  the  211. 

American    Railway   Reports   can  be  "Fuller  ».  The  Chi.  &  N.  W.  R.R. 

found  in  the  Illinois  Reports.    The  Co.,  31  Iowa,  187;  Same  v.  Same,  lb. 

cases  cited  also  correspond  in  title  and  211. 
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purpose;  "with  design;  with  a  set  purpose."  '  Such  purpose  or 
design  is  a  question  of  fact  for  the  jury  to  decide,  if  the  case  be 
tried  by  a  jury.' 

Nor  is  there  any  objection  to  the  enforcement  of  said  act  of 
assembly  on  the  ground  of  unconstitutionality,  as  conflicting 
with  that  provision  of  the  national  constitution  which  confers  on 
Congress  the  right  to  regulate  commerce  between  the  states.  The 
regulation  is  police  and  domestic  in  character,  and  is  designed 
only  to  be  enforced  within  the  state.' 

But  if  the  road  be  in  the  possession  of  a  receiver  appointed  by 
a  court,  leave  of  such  court  must  first  be  had  to  prosecute  suit 
against  the  receiver,  or  those  acting  under  him,  or  against  the 
company,  if  represented  by  him;*  for  the  business  and  interests 
of  the  road  being  in  the  custody  of  the  law,'  no  action  will  lie  in 
reference  to  it  without  permission  of  the  court.'  The  more 
regular  and  usual  way  is  to  apply  to  the  court  itself,  by  petition, 
in  a  summary  manner,  for  relief  in  regard  to  any  supposed  in- 
jury, claim  or  right' 

Where  the  statute  law  limits  the  rate  of  freights  and  fares  to 
be  received  by  a  railroad  corporation  for  the  transportation  of  pas- 
sengers and  carriage  of  freight,  and  gives  a  right  of  action  for 
the  violation  of  tiie  law  bj'  the  taking  of  a  greater  compensation, 
no  protest  is  necessary  on  the  part  of  the  person  paying  such  ex- 
cessive rates,  to  enable  him  to  enforce  such  statutory  right  of 
action.  Though  voluntarily  paid,  if  exacted,  and  with  full  knowl- 
edge of  the  law,  yet  the  party  may  recover  under  the  statute 
without  showing  that  he  protested  against  the  payment.  In 
such  cases  the  law  gives  the  action,  and  no  protest  is  required. 
The  well-known  rule  as  to  voluntary  payment  does  not  apply 
where  the  right  of  action  is  expressly  given  by  statute.' 

But  in  such  cases  of  expressed  statutory  right  of  action  there 
can  be  no  other  or  greater  recovery  than  that  for  which  the  right 
of  action  is  given.'     If  the  inhibition  be  against  taking  over  a  cer- 

'  Fuller  V.  The  Chi.  &  N.  W.  E.  R.  «  La  Crosse  Railroad  Bridge,  2  Dil- 

Co.,  31  Iowa,  187.  Ion's  C.  C.  R.  465. 

2  Fuller  V.  The  Chi.  &  N.  W.  R.  R.  ^Post,  Chap.  45,  subdn.  2. 

Co.,  31  Iowa,  187.  Tost,  Chap.  45,  subdn.  2. 

'Fuller  1).  The  Chi.  &  N.  W.  R.  R.  sgtreeter  v.  Chicago,  Milwaukee  & 

Co.,  31  Iowa,  187.  St.  Paul  Ry.  Co.,  40  Wis.  294. 

TrereMcElrath,   In  re  Easton,  2  'Streeter  v.  The  Chicago,  Milwau- 

DiUon's  C.  C.  R.  460.  kee  &  St.  Paul  Ry.  Co.,  40  Wis.  294. 
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tain  rate,  under  penalty  of  five,  or  three,  or  other  number  of  times, 
the  amount  paid,  or  the  amount  of  overcharge  or  excess  paid,  then 
snch  penalty  only  can  be  recovered,  aiad  the  recovery  is  by  the  stat- 
ute, and  is  a  penalty,  and  such  penalty  is  all  that  can  be  recovered." 
There  is  no  liability  in  such  case  outside  the  statutory  right  of 
action,  as  for  money  had  and  received,  simply  for  the  excess 
charged  and  taken  over  the  rates  prescribed.  The  parties  can 
not  have  two  remedies,  one.  for  the  penalty,  and  the  other,  as  at 
common  law,  merely  for  the  excess.  The  law  that  gives  the  ac- 
tion has  pointed  out  that  for  which  it  is  to  be  brought,  and  being 
a  penal  law,  is  to  be  construed  strictly  in  regard  to  that  for 
which  the  right  of  action  is  given;  that  is,  it  should  be  strictly 
confined  in  its  operation  to  the  subject-matter  of  the  action,  which 
is  the  penalty  so  given.'  And  although,  by  the  codes  and  statu- 
tory provisions  of  some  of  the  states,  the  common  law  rule  be  re- 
versed, and  statutes  of  a  penal  nature  are  to  be  liberally  construed 
for  the  attainment  of  the  object  f;)r  which  they  are  enacted,  yet 
such  requirement  does  not  tolerate  their  being  applied  or  ex- 
tended by  the  courts  to  other  liability  than  the  one  expressed, 
and  the  libei-ajity  of  construction  contemplated  by  the  innovating 
law  has  reference  alone  to  the  practical  manner  of  applying  the 
remedy  to  that  particular  end,  object  and  right  of  action,  given 
in  terms  by  the  penal  statute  itself.'  ISTor  will  the  penal  action 
given  by  the  statute  lie  against  the  carrier  railroad  corporation 
for  account  of  overcharges  exacted  or  collected  in  the  nature  of 
back  charges  of  other  carrier  companies  sent  forward  with  the 
goods  carried,  as  freight  bills  to  be  collected.  To  subject  a  party 
to  the  statutory  penalty,  the  illegal  exaction  or  act  must  be  the 
party's  own;  the  liability  is  confined  to  the  party  taking  the  ex- 
cessive compensation  for  its  own  services,  and  is  not  to  be  extended 
to  the  mere  agent  collecting  the  amount.* 

It  will  be  seen  that  the  rulings  in  the  case  above  cited,  of 
Streeter  v.  The  Chicago,  Milwaukee  &  St.  Paul  Ey.  Co.,  and 
of  the  Supreme  Court  of  Iowa  in  the  case  above  cited  from 
31  Iowa,  Fuller  v.  The  Chicago  &  K  "W.  K.  E.  Co.,  supra,  are 
at  variance  in  reference  to  the  injured  party  having  a  right  to 

'  Streeter  v.  The  Chicago,  Milwau-  '  Streeter  v.  Chicago,  Milwaukee  & 

kee  &  St.  Paul  Ry.  Co.,  supra.  St.  Paul  Ry.  Co.,  40  Wis.  294. 

''  Streeter  v.  The  Chicago,  Milwau-  *  Streeter  v.  The  Chicago,  Milwau- 
kee &  St.  Paul  Ry.  Co.,  40  Wis.  294.  kee  &  St.  Paul  Ry.  Co.,  40  Wis.  294. 
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the  common  law  remedy  of  recovering  back  the  excess  of  illegal 
charges  imposed,  as  well  as  tlie  action  given  by  statute  for  the 
statutory  penalty.     The  Iowa  case  holds  that  such  common  law 
right  of  action  is  not  impaired  by  the  giving  of  a  statutory  pen- 
alty, while  the  Wisconsin  case  holds  that  no  such  common  law 
right  of  action  exists  in  addition  to  the  statutory  action.     A 
reconciliation  of  these  rulings  may  be  found  in  the  language  of  th' 
respective  statutes,  and  the  measure  of  the  penalty.     In  "Wis- 
consin the  penalty  given  is  three  times  the  amount  of  the  illegal 
charges  exact'ed;  in  Iowa  the  penalty  is  limited  to  not  over  two 
hundred,  nor  less  than  one  hundred  dollars.     In  the  one  state  the 
penalty  is  limited  to  two  hundred  dollars  in  all  cases,  and  that 
amount  is  all  that  can  be  collected,  if  the  excess  paid  were  a 
thousand  dollars;    hence,  if  no  action  exists  for  the  excess,  out- 
Side  the  penalty,  the  whole  amount  of  excess  over  and  above  two 
hundred  dollars  would  be  saved  to  the  carrier,  although  it  might 
amount  to  thousands,  and  this  is  the  reason  given  by  the  Iowa 
Supreme  Court  for  saving,  in  their  judgment,  the  common  lav.' 
right  of  action  to  the  party — not  deciding,  ho  wever,  what  the  effect 
of  a  voluntary  payment,  with  knowledge  of  the  exieessiveness  of 
the  charge,  and  without  pi'ocess,  would  have  upon  the  right  of 
recovery.     In  Wisconsin,  however,  the  scale  or  measure  of  the 
penalty  is  a  sliding  one,  of  three  times  the  amount  paid,  and 
therefore  does  not  admit  of  the  evil  which  is  souffht  to  be  avoided 
by  the  Iowa  decision. 

3.  Forfeiture  of  land  granted  to  aid  in  building  railroad. — 
Notwithstanding  a  clause  in  an  act  of  Congress  granting  lands  in 
aid  of  building  a  railroad,  that  in  case  the  road  be  not  com- 
pleted in  a  given  time  the  unappropriated  lands  shall  revert  to 
the  government,  such  forfeiture  or  reversion  does  not  take  effect 
by  the  mere  failure  to  complete  the  road  within  the  time  limited, 
but  to  effect  it  some  act  is  necessary  on  the  part  of  the  govern- 
ment, either  by  act  of  Congress  or  by  a  judicial  proceeding,  to 
bring  about  the  forfeiture.' 

By  non-user  of  its  road,  or  of  a  part  thereof,  after  completion, 
the  company  lays  itself  liable  to  be  proceeded  against  by  man- 
damus, quo  warranto  to  annul  the  charter,  or  possibly  by  indict- 
ment.'   A  proceeding  in  chancery  is  not,   in   such   case,  the 

•Schulenburg  v.  Harriman,  2  Dil-  ^fhe  People  v.  The  Albany  &  Ver- 
Ion's  C.  0.  R.  398;  S.  C.  21  Wall.  44.      mont  R.  R.  Co.,  24  N.  Y.  (10  Smith) 
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remedy.'  An  injunction  will  not  lie  at  the  suit  of  the  state  to 
compel  the  company  to  operate  its  road,  or  to  restrain  it  from 
taking  up  and  removing  the  iron  and  material  of  the  road.' 

A  title  to  depot  grounds,  upon  condition  of  user  only  for  depot 
purposes  and  for  necessary  buildings  for  victualing  and  lodging 
passengers,  but  with  a  clause  of  forfeiture  if  used,  or  another  house 
be  used,  by  the  company  or  others  under  it,  for  the  purposes  of  a 
public  house,  within  a  given  distance,  is  not  forfeited  by  a  trans- 
fer thereof  to  another  railroad  company  under  legislative  sanc- 
tion, nor  by  selling  refreshments,  and  occasionally  lodging 
persons  at  the  depot.  Forfeitures  are  to  be  construed  strictly  iu 
law.' 

A  conveyance  of  lands  to  a  railroad  company,  upon  condi- 
tion that  the  road  of  the  company,  or  a  depot,  shall  be  built 
thereon,  is  a  conveyance  upon  condition  subsequent,  and  being 
an  executed,  and  not  merely  an  executory  contract,  vests  the  title 
in  the  company,  but  subject  to  forfeiture  for  non- performance  of  • 
the  condition.*  A  forfeiture  does  not  occur,  however,  by  mere 
failure  to  perform.  It  can  only  be  brought  about,  by  re-entry 
of  the  grantor,  or  his  Jieirs,  either  with  or  without  law.'  No 
one  else,  not  even  his  grantee,  can  exercise  the  right  of  re-en- 
try, and  thereby  work  a  forfeiture."     The  forfeiture  can  be  en- 

261;  S.  C.  37  Barb.  216,  19  How.  Pr.  Ragsdale,  54  Miss.  200,  17  Am.  Ry. 

523;  People  ».  Kingston  &  M.  T.  R.  Rep.  435.     Thus  where  the  grantee 

Co.,  23  Wend.  193;    People  v.  Bristol  has  failed  to  perform  the  condition 

&  R.  Tump.  Co.,  Id.  223;  State  v.  subsequent,  or  has  abandoned  the  es- 

Hartford  &  New  Haven  R.  R.  Co.,  29  tate,  and  the  grantor  is  in  possession. 

Conn.  538;  A'ty.  Genl.  v.  City  of  Bos-  he  may  maintain  a  bill  to  cancel  the 

ton,  123  Mass.  475;    Atty.   Genl.  v.  deed  as  a  cloud  upon  his  title,  and  in 

West  Wis.  Ry.  Co.,  36  Wis.  466;  Ken-  such  proceeding  may  try  the  question 

ton  Co.  Ct.  ».  Bank  Lick  Tump.  Co.,  of  abandonment  or  forfeiture:    Ibid. 

10  Bush,  529.  "Southard  v.  The  Central  R.  R.  Co. 

'  The  People  v.  The  Albany  &  Ver-  of  N.  Jersey,  2  Dutch.  (N.  J.),  13. 

mont  R.  R.  Co.,  24  N.  Y.  (10  Smith),  ^Niooll  v.  N.  T.  &  Erie  R.  R.  Co., 

261.  12  N.  T.  (2  Keman),  121;  Indianapo- 

2  The  People  v.  The  Albany  &  Ver-  lis.  Pern  &  Chicago  Ry.  Co.  v.  Hood, 

mont  R.  R.  Co.,  24  N.  Y.  (10  Smith),  66  Ind.  580. 

261.    But  where  the  remedy  at  law  *  NicoU  v.  New  York  &  Erie  R.  R. 

ip  not  full  and  complete,  the  mere  fact  Co.,  12  N.  Y.  (2  Keman),  121. 

that  a  forfeiture  is  insisted  upon  will  '  Nicoll  v.  New  York  &  Erie  R.  R. 

not  deprive  equity  of  power  to  relieve:  Co.,  12  N.  Y.  (2  Keman),  121;  TJnder- 

Vicksburg  &  Meridian  R.  R.  Co.  v.  hill  v.  Saratoga  &  W.  R.  R.  Co.,  20 
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forced  only  in  a  direct  proceeding  for  tliat  purpose  bj  the  state.' 
A  stipulation  for  a  forfeiture  and  re-sale  of  a  privilege  and 
right  of  way  for  a  street  railroad,  upon  conditions  specified  in  a 
contract  with  a  municipal  corporation  for  the  purchase  of  such  a 
privilege  and  right  of  way,  carries  with  it  and  confers  only  the 
power  to  re-sell  the  privilege  and  right  of  way,  and  does  not  au- 
thorize the  forfeiture  and  sale  of  the  labor  and  work  done  on 
such  railway,  or  the  property  and  appliances  used  in  operating 
the  road — such,  for  instance,  as  rolling-stock,  mules,  stables, 
railroad  iron,  harness,  or  other  interests  connected  therewith.' 
And  a  provision  of  that  kind  in  the  contract,  making  the  risht 
to  re-sell  dependent  on  a  failure  to  complete  the  work,  becomes 
inoperative,  and  has  fulfilled  its  function,  by  a  completion  of  the 
undertaking.' 

A  forfeiture  of  a  right  of  way  for  non-user  will  not  occur  when, 
by  writ  of  injunction,  the  use  thereof  is  inhibited  to  the  compa- 
ny. The  time  of  the  existence  of  the  injunction  will  not  be  es- 
timated against  the  company  as  a  part  of  the  period  fixed,  or 
within  which  ^t  becomes  its  duty  to  erect  or  complete  its  work.* 
Where  the  plaintiff  granted  certain  lands  to  a  railroad  com- 
pany upon  condition  that  the  company  should  locate  its  track 
and  depots  as  specified  in  the  deed,  and  subsequently  it  was 
agreed  by  parol  between  plaintiff  and  the  company  that  the  lo- 
cation should  be  made  differently,  and  the  company  should  re- 
convey  to  plaintiff  a  portion  of  the  land  conveyed,  it  was  held 
that  plaintiff  was  estopped  by  such  subsequent  agreement  to 
claim  a  forfeiture  of  the  land  retained  by  the  company,  for  non- 
compliance with  the  conditions  of  the  deed.'  In  the  second 
agreement  no  time  was  fixed  for  building  the  depots,  and  it  ap- 
pearing that  the  company  was  crippled  by  the  late  civil  war,  it 
was  held  the  failure  to  build  the  depots  for  seven  years  did  not 
forfeit  its  right  to  the  land  granted."  Passengers  were  discharged 
at  the  place  agreed  upon  for  a  depot,  and  thus  plaintiff,  who  had 

Barb.  455;  Paul  v.  Connersviile  &  N.  '  Young'  v.  Magazine  Street  B.  R. 

J.  R.  R.  Co.,  61  Ind.  527.  Co.,    Magazine  Street  R.  R.  Co.   v. 

'  Parraelee  v.  Oswego  &  S.  R.  R.  Co.,  Young,  24  La.  An.  53. 

7  Barb.  599;  Chicago,  Rock  Island  &  *The  State,  ex  rel.  St.  Charles  Str. 

Pae.  R.  R.  Co.  v.  Grinnell,  51  la.  476.  R.  R.  Co.,  v.  Cockrem,  25  La.  An.  856. 

2  Young  V.  Magazine  Street  R.  R.  'Vicksburg  &  Meridian  R.  E.  Co.  i>. 

Co.,  Magazine   Street   R.  R.  Co.  v.  Ragsdale,  supra. 

Young,  24  La.  An.  53.  «  [bid. 
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constructed  a  hotel  at  that  point,  had  the  substantial  benefit  of 
the  agreement.'  But  the  bill  in  this  case,  tiled  for  the  purpose 
of  canceling  the  deed  as  a  cloud  upon  plaintiff's  title,  was  dis- 
missed, without  prejudice  as  to  the  land  retained  by  the  com- 
pany." 

4.  Statatory  penalties  not  susceptible  of  extra-territorial  en- 
forcement.— Penalties  purely  statutory,  and  not  in  any  manner 
growing  out  of  contract,  are  not  enforcible  anywhere  outside  the 
jurisdiction  or  sovereignty  of  the  state  or  county  wherein  the 
statute  laws  creating  them  are  enacted.'  Thus  where,  by  its 
charter,  capital  stock  of  a  banking  corporation  is  limited  to  a 
fixed  amount,  and  for  excess  of  increase  thereof  over  such 
amount  there  is  a  forfeiture,  under  the  statute,  of  all  the  excess 
as  a  penalty  for  such  violation,  it .  is  held  that  that  there  could 
be  no  extra-territorial  enforcement  or  the  penalty.* 

5.  state  can  not  impose  penalty  except  for  legal  culpability. 
— The  Supreme  Court  of  Illinois  have  held,  and  very  justly,  too, 
that  the  legislature  can  not  raise  a  conclusive  presumption  of 
guilt  from  an  act  innocent  in  itself,  or  prevent  the  showing  of 
such  innocence  in  defense,  and  thereby  confiscate  property  under 
the  name  of  a  legal  penalty  for  a  supposed  offense.  It  would  be 
a  violation  of  those  constitutional  provisions  which  forbid  the 
deprivation  of  life,  liberty  or  property  except  by  due  process  of 
law,  and  which  guarantee  the  right  of  trial  by  jury,  and  the  right, 
in  criminal  prosecutions,  to  defend  in  person  or  by  counsel;  and 
the  spirit  of  those  provisions  extends  as  well  to  corporations 
as  to  natural  persons.'  The  imposition  of  a  penalty  presupposes 
the  violation  of  Sv.me  duty,  or  commission  of  some  wrong,  or 
some  negligence,  or  disregard  of  relative  obligations  or  legal  re- 
(Juirements,  for  which  it  is  to  be  imposed.  It  can  not  be  im- 
posed for  a  mere  whim  or  caprice,  or  by  an  arbitrary  enactment, 
in  a  country  where  constitutional  rights  and  limitations  guard 
the  interests  of  the  citizen,  as  contradistinguished  from  absolut- 
ism.    Hence,  a  statute  making  railroad  corporations  liable  to 

^Ibid.  Lean,  12  Allen,  438;    Carey  v.  Cin.  & 

Uhid.    See  Memphis  &  Charleston  Chi.  R.  R.  Co.,  5  la.    357. 

R.  R.  Co.  V.  Neighbors,  51  Miss.  412.  'First   Nat.  Bank  of  Plymouth  v. 

"First  National  Bank  of  Plymouth  Price,  33  Md.  487;    Same  case,  3  Am. 

V.  Price  et  al.,  33  Md.  487;  Sam6  case,  Reps.  204. 

3d   Am.  Reps.    204;    Derrickson  "».  » Chi.  &  Alton  R.  R.  Co.  v.  The  Peo- 

Smith,  8  Dutch.  166;    Halsey  v.  Mo-  pie  ex  rel.  Koemer  et  al.,  67  111;  11,  24. 
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pay  expenses  of  coroners'  inquests  and  burial  expenses  of  per- 
sons who  die  on  their  cars,  or  are  killed  by  collision  or  other  ac- 
cident occurring  on' such  cars,  irrespective  of  any  wrong,  negli- 
gence or  impropriety  on  the  part  of  such  companies,  is  unconsti- 
tutional and  void.'  It  being  lawful  to  have  and  operate  railroads, 
the  legislature  can  pot  impose  arbitrary  exactions  upon  them  in 
the  nature  of  penalties,  or  otherwise,  for  occurrences  not  caused 
by  them,  nor  in  any  manner  brought  about  by  their  wrong  or 
negligence.'  The  legislative  powers  are  incompetent  to  create 
by  law  a  liability  or  right  of  action  against  corporations  or  per- 
sons not  contemplated  by  the  general  principles  of  the  law,  nor 
brought  about  by  any  consent  or  act  of  the  companies  or  per- 
sons upon  whom  such  impositions  are  sought  to  be  imposedi' 

6.  Actions  for  penalties  gind  forfeitures. — Where  the  law 
fixes  rates  of  fare,  the  state  having  the  right  so  to  do,  and  im- 
poses a  penalty  for  exacting  excessive  charges,  to  be  recovered  by 
the  person  subjected  to  such  charge,  a  right  of  action  therefor 
accrues  in  his  behalf  as  soon  as  such  excessive  rates  are  charged 
and  received  by  the  company.* 

Such  action  for  the  penalty  is  not  given  as  a  satisfaction  to  the 
party  injured,  but  is  given  as  a  ;  unishment  for  the  misconduct 
of  the  company  in  violating  the  law,  and  to  compensate  the 
plaintiif  for  the  expenses  of  suit.'  Hence,  a  recovery  can  be  had 
but  for  one  penalty,  by  the  same  party,  for  illegal  exactions  up 
to  the  time  of  commencing  the  action,  however  often  the  illegal 
exaction  may  have  been  repeated,  unless  the  statute  otherwise 
provides.'  The  intention  of  the  law  is  t  prevent  the  wrong  act 
of  taking  excessive  rates,  and  with  that  intent  requires,  though 
not  so  expressed,  that  each  penalty  incurred  shall  be  sued  for  as 
it  occurs,  so  that  if  the  act  be  an  oversight  it  may  thereafter  be 
guarded  against  by  the  carrier,  and  if  from  a  misconstruc- 
tion of  the  law,  the  carrier  may  be  undeceived  by  a  judgment 
going  against  him,  and  may  cease  to  violate  the  statute.     The 

'Ohio  &  Miss.  Ry.  Co.  ».  Lackey,  Hudson  River  R.  R.  Co.,  46  N.  Y.  (J 

78  111.  55.  Sickels),  644. 

'Ohio  &  MisB.  Ry.  Co.  v.  Lackey,  "Fisher  v.  The  New  York  Cent.  & 

78  111.  55.  Hudson  River  R.  R.  Co.,  supra. 

'Ohio  &  Miss.  Ry.  Co.  v.  Lackey,  'Fisher  v.  The  New  York  Cent.  & 

78  III.  55.  Hudson  River  R.  R.  Co.,  supra. 

'Fisher  v.  The  New  York  Cent.  & 
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penalties  can  not  be  allowed  to  accumulate  in  favor  of  the  same 
person,  and  be  then  recovered  collectively  in  one  action.  There- 
fore, but  one  penalty  can  be  recovered  for  ille_^al  takings  occur- 
ring previous  to  the  commencement  of  the  suit.'  The  penalty 
in  such  cases  can  be  recovered,  although  the  party  suing  has  gone 
upon  the  road  and  paid  such  excessive  charges  with  intent  to  ob- 
tam  the  right  of  action.  It  is  no  defense  to  the  party  defendant 
that  the  plaintiff  intended  to  bring  about  a  violation  of  the  law. 
The  object  of  the  statute  is  not  so  much  to  vindicate  the  indi- 
vidual right,  as  the  public  law.' 

When  the  statute  gives  a  right  of  action  to  recover  back  the 
excess,  in  addition  to  the  penalty,  both  may  be  recovered  in  one 
and  the  same  action.'  But  if  a  right  of  action  is  not  expressly, 
given  for  the  excess,  where  a  penalty  is  given,  then  no  action  lies 
therefor;  it  is  merged  in  the  penalty.* 

The  case  of  Fisher  v.  The  New  York  Central  &  Hudson  Eiver 
Kailroad  occurred  under  a  rate  law  of  New  York,  which  gave 
to  the  injured  party  an  action  against  the  railroad  company  for 
a  penalty  of  fifty  dollars,  and  also  for  the  amount  of  excess  paid, 
for  exacting  and  receiving  more  than  legal  rates.  The  excessive 
charges  were  paid  from  time  to  time,  the  plaintiff  having  gone 
upon  the  road  as  a  passenger  of  purpose  to  obtain  the  rights  of 
action,  until  th^  penalties  and  excess  amounted  to  the  sum  of 

'  Fisher  v.  New  York  Cent.  &  Hud-  examination  of  the  question,  and  an 

son  River  R.  R.  Co.,  46  N.  York  (1  abandonment    of  the  claim  before  a 

Sickels),  644.     In  this  case  the  court  ruinous  amount  of  penalties  have  been 

say,  Grover,  J.:  "My  conclusion  is,  incurred":   Fishery.  New  York  Cent, 

that  but  one  penalty  can  he  recovered  &  Hudson  River  R.  R.  Co.,  46  N.  Y. 

upon  the  statute  under  consideration,  659. 

for  all   acts   committed  prior  to  the  '  Fisher  v.  The  New  York  Cent.  & 

commencement  of  the  action.     If,  af-  Hudson  River  R.  R.  Co.,  46  N.  Y.  (1 

ter  this,  it  is  again  violated,  another  Sickels),  644. 

may  be  recovered  in  another  action  ^  Fisher  v.  New  York  Cent.  &  Hud- 
commenced  thereafter,  and  so  on,  as  sou  River  R.  R.  Co.,  supra. 
long  as  violations  continue.  This  will  "  Streeter  v.  The  Chi.,  Mil.  &  St. 
not  only  tend  to  put  a  stop  at  once  to  Paul  Ry.  Co.,  40  Wis.  294.  This 
the  extortion,  vyhen  it  is  committed  latter  rule  is  said  to  apply  only  where 
knowingly  by  the  defendant,  but  where  the  penalty  is  sufBcient  to  cover  all  the 
it  is  done  under  a  mistake  as  to  its  excess:  Salem  Turnpike,  &  C.  B.  Co., 
rights,  will  give  it  notice  that  its  v.  Hayes,  5  Cush.  458;  Crosby  v.  Ben- 
right  to  charge  the  amount  claimed  is  nett,  7  Met.  (Mass.),  17. 
challenged,  and  will  induce  a  cautious 

37 
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$1,376.48,  and  he  then  took  judgment  for  that  amount  in  an  ac- 
tion against  the  company  for  penalties  and  excessive  payments,  all 
in  the  same  action..  The  appellate  court  held  it  legal  in  that  state, 
under  the  usage,  to  sue  for  both  the  excess  and  penalty  in  one 
and  th6  same  action,  but  intimated  the  general  rule  to  be  to  the 
contrary;  but  that  recovery  in  such  action  could,  as  to  the  pen- 
alty, be  only  for  one  penalty,  as  but  one  penalty  could  be  main- 
tained up  to  the  time  of  bringing  suit.' 

In  actions  against  railroad  companies  for  recovery  of  penal- 
ties, the  particular  manner  in  which  the  penalties  were  incurred 
must  be  stated  in  the  declaration  or  petition.'  And  the  statute 
giving  the  penalties,  or  its  legal  effect,  must  be  pleaded  and 
stated.' 

Rights  of  action  for  such  penalties  go  with  the  repeal  of  the 
statnte  creating  them  ;*  and  in  Wisconsin  it  is  held  that  private 
persons  can  not  bring  an  action  under  their  statute  without  au- 
thority of  the  railroad  commissioner.  The  action  there  is  only 
authorized  "  at  the  discretion  of  the  commissioner,"  and  is  brought 
at  the  expense  of  the  state,  though  payable  to  the  person  injured." 
Section  7  of  the  act  was  held  not  to  continue  prior  statutory  pro- 
visions, or  save  rights  of  action  thereunder,  because  the  action 
given  was  essentially  different,  and  was  given  only  for  charges 
in  excess  of  new  rates  established  by  that  act.' 

There  can  be  no  recovery  for  rates  taken  by  a  railroad  compa- 
ny in  excess  of  those  contemplated  by  the  statute,  when  no  as- 
signment of  the  particular  road  receiving  the  objectionable  rates 
has  been  made  by  the  commissioners  under  the  act,  and  it  there- 
fore does  not  appear  to  what  class  the  road  belongs.  The  law  in 
itself  (act  of  111.  of  April  3, 1871,)  is  nugatory  so  far  as  concerns 
its  limitation  of  the  amount  of  rates  and  charees  of  railroad 
companies,  until  they  be  assigned  to  some  one  of  the  particular 
classes  referred  to  in  the  statute.  Until  such  assiffument  there 
is  no  statutory  liability  for  any  amount  demanded  and  received, 

'To  the   sare   purport   see,   also,  *  Smith  ».  Chicago  &  Northwestern 

Washburn  v.  Mclnroy,   7  John.   R.  Ry.  Co.,  43  Wis.  686,  17  Am.  Ry.  Rep, 

134.  145;  Rood  v.  Chicago,  Milwaukee  & 

« Crawford  v.  The  New  Jersey  E.  R.  St.  Paul  Ry.  Co.,  Id.  146, 17  Am.  Ry. 

Co.,  4  Diitch.  479.  Rep.  170. 

'  Crawford  v.  The  New  Jersey  R.  R.  « Smith  ».  C.  &  N.  W.  Ry.  Co. 

Co.,  4  Dutch.  479.  "Smith  v.  C.  &  N.  W.  Ry.  Co. 
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nor  for  unreasonable  charges,  as  at  common  law,  when  the  case 
involves  neitlier  allegations  nor  proof  of  such  a  case.' 

The  circumstances  in  the  case  of  Moore  v.  The  Illinois  Cen- 
tral Railroad  Co.  were  these:  By  the  law  of  that  state  commis- 
sioners were  appointed  to  classify  the  several  railroads  therein, 
and  when  so  classified,  rate&  of  compensation  were  provided  for 
each  particular  class.  The  commissioners  were  appointed  in 
April,  but  did  net  classify  the  roa,ds  until  some  time  in  the  Sep- 
tember following.  An  alleged  overcharge  sued  for  was  made  and 
received  in  the  intervening  month  of  July.  Thus,  in  fact,  no  effort 
had  been  made  to  classify  when  the  act  complained  of  was  com- 
mitted. The  court  held  the  act  inoperative  without  classification 
to  apply  it  to  the  different  roads,  and  also  held  that  it  was  not 
permissible  to  show  by  testimony  that  the  road  was  in  fact  with- 
in a  certain  denominated  class  of  the  contemplated  law. 

» Moore  v.  III.  Cent.  R.  R.  Co.,  68  111.  385, 


CHAPTER  XXI. 

INDICTMENT  OF  RAILROAD  CORPORATIONS. 

Section.    1  Section. 

For  causing  the  death  of  a  petson,     1   |  For  creating  a  nuisance,     ...      2 

1.  For  causing  the  death  of  a  person. — ^Under  the  statutes  of 
some  of  the  states  an  indictment  lies  against  a  railroad  corpora- 
tion to  recover  the  statutory  penalty  fixed  by  law  for  negligently 
or  wrongfully  causing  the  death  of  a  person.' 

In  Massachusetts  the  penalty  for  wrongfully  causing  the  death 
of  a  passenger  on  a  railway  is  a  sum  of  money  not  less  than  five 
hundred,  and  not  more  than  five  thousand,  dollars,  to  be  recov- 
ered on  conviction  by  indictment  against  the  corporation,  to  the 
use  of  the  executor  or  administrator  of  the  deceased,  for  the  ben- 
efit of  the  widow  (if  there  be  one)  and  heirs." 

The  indictment  in  Massachusetts  niust  state,  and  the  proof 
must  show  the  truth  thereof,  that  the  deceased  was  a  passenger, 
when  he  came  to  his  death,  upon  the  defendant's  road,  and  that 
the  death  was  occasioned  by  the  negligence  or  wrong  conduct  of 
the  railroad  corporation,  its  servants  or  agents.'  An  agreement 
on  the  sale  of  a  ticket  that  the  railroad  company  shall  not  be  liable 
for  personal  injury,  is  no  defense  to  the  indictment,  which  is , 
prosecuted  by  the  state.  The  penal  laws  can  not  be  dispensed 
with  by  an  agreement  of  private  citizens  or  persons,  natural  or 
legal.* 

In  Maine  there  is  a  similar  statute,  and  the  penalty  is  the 

'Caxey  v.  The  Berkshire  R.  R.  Co.,  "Carey  v.  The  Berkshire  R.  R.  Co., 

ICush.  475;  The  State  B.  The  Grand  1  Cush.  47o. 

Trunk  R.W.  Co.,  58  Maine,  176;  Bos-  'Commonwealth     v.    Vermont    & 

ton,  Concord  &  Montreal  R.  R.  Co.  v.  Mass.  R.  R.  Co.,  108  Mass.  7. 

The  State,  32  N.H.  215;  State  ».  The  *  Commonwealth    ».    Vermont    & 

Manchester  &  Lawrence  R.  R.  Co.,  52  Mass.  R.  R.  Co.,  108  Mass.  7. 
N.  H.  528. 

(580) 
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same  as  in  Massachusetts,  that  is,  not  less  than  five  hundred 
nor  more  than  five  thousand  dollars,  to  be  recovered  in  like  man- 
ner by  indictment,  to  be  found  within  one  year.  The  penalty 
in  Maine  is  wholly  to  the  use  of  the  widow  of  the  deceased,  if 
there  be  one  and  no  children;  to  the  children,  if  there  be  chil- 
dren and  no  widow;  if  there  be  both  widow  and  children, 
then  to  her  and  to  them  equally;  if  there  be  neither,  then  to  the 
heirs  at  law,  whoever  they  be.' 

In  indictments  under  these  statutes,  the  existence  of  such 
persons  as  the  recovery  is  in  law  intended  for  must  be  averred, 
and  on  tlie  trial  must  be  proven,'  The  ruling  is,  that  to  bring 
a  case  within  the  statute,  the  death  must  have  been  immediate 
upon  the  infl,iction  of  the  injury ;  that  is,  instantaneous,  and  it  must 
be  so  charged  and  proved.' 

Theprinciples  of  the  law  governing  the  trial,  although  on  indict- 
ment, are  those  that  prevail  in  civil  proceedings  for  personal 
injuries; '  and  the  principles  of  contributory  negligence  prevail, 
so  that  it  is  to  be  alleged  and  proven  that  the  deceased  was  in 
the  observance  of  due  care."  The  indictment  must  keep  close  to 
the  language  of  the  statute,  and  should  set  forth  the  names  and 
relationship  of  thepersons  who  are  to  be  the  beneficiaries  of  the 
recovery;  for  the  judgment  follows  the  indictment,  on  convic- 
tion, as  to  the  names  of  the  beneficiaries.  No  fine  or  judgment 
goes  in  favor  of  the  estate." 

'The  State  v.  The  Grand  Trunk  R.  Comm.  v.  Vt.  &  Mass.  R.  R.  Co.,  108 

W.  Co.,  58  Maine,  176;  Revised  Stats.  Mass.  7;  State  v.  Manchester  &  L.   R. 

of  Maine,  Chapt.  51,  Sec.  42.  R.  Co.,  52  N.  H.  528. 

'Commonwealth  v.  The  Eastern  *  The  State  ».  The  Grand  Trunk  R. 
R.  R.  Co.,  5  Gray  (Mass.),  473;  W.  Co.  of  Canada,  60  Maine,  145; 
Comm.  V.  Boston  &  Albany  R.  R.  Co..  State  ».  Manchester  &  L.  R.  R.  Co., 
121  Mass.  36;  State  v.  Gilmore,  24  N.  52  N.  H.  528;  Blaker  v.  N.  J.  Midland 
H.  461;  State  v.  Grand  Trunk  R.  W.  Ry.  Co.,  3  Stew.  (N.  J.),  240;  Hen- 
Co.,  60  Maine,  145;  State  v.  Cohsoli-  dricks  v.  Western  &  Atlantic  R.  R. 
dated  European  &  N.  Am.  Ry.  Co.,  Co.,  52  Ga.  467;  Atlanta  and  Rich- 
67  Me.  482.  mond  Air  Line  Ry.  Co.  v.  Ayers,  58 

'The  States.  The  Grand  Trunk  R.  Ga.   12;   Elhott  v.  St.  Louis  &  Iron 

W.  Co.,  61  Maine,  114;  State  v.  The  Mountain  R.  R.  Co.,  67  Mo.  272;  Bait. 

Maine  Central  R.R.Co.,60  Maine,  490.  &    Ohio  R.  R.  Co.   v.  Sherman,    30 

<The  State  v.  The  Grand  Trunk  R.  Gratt.  602;  Same».  Whittington,  Id. 

W.  Co.,  58,  Maine,  176;  S.  C.  4  Am.  805;  Richmond  &  Danville  R.  R.  Co, 

Reps.  258;'  State  v.  Me.  Cent.  R.  R.  v.  Anderson,  31  Gratt.  812;  Darling 

Co.,  supra;  Comm.  v.  Boston  &  W.  R.  v.  Williams,  35  Ohio  St.  58. 
R.  Co.,  101  Mass.  201;  Comm.  v.  Met-         'The  State  v.  TheGrand  Trunk  R. 

ropolitan  R.  R.  Co.,  107  Mass.  236;  W.  Co  ,  60  Maine,  145. 
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If,  at  the  time  of  the  accident,  mortgagees  are  in  possession 
of  the  road,  and  have  its  exclusive  managenient  and  control,  the 
company  is  not  liable  to  tlie  forfeiture." 

One  who  has  left  the  train  is  no  longer  a  passenger:  and  if  he 
be  injured  while  crossing  the  track  to  get  to  the  station,  by  an- 
other train,  no  indictment  will  lie  therefor  under  the  Massachu- 
setts statute.' 

2.  For  creating  a  nuisance. — Private  corporations  aggregate, 
as,  for  instance,  railroad  corporations,  are  capable  of  creating 
nuisances,  and  are  liable,  when  they  do  so,  to  indictment  there- 
for in  most  of  the  states.' 

But  if  the  railroad  be  in  the  hands  of  a  receiver  judicially  ap- 
pointed, and  is  being  operated  by  him,  and  be  by  him  so  oper- 
ated as  to  create  a  nuisance,  then  the  receiver  is  indictable  there- 
for personally,  and  not  the  corporation,  for  over  his  acts  the 
corporation  can  exercise  no  control.' 

So  railroad  corporations  may  become  guilty  of  causing  pub- 
lic nuisances  as  well  by  acts  of  omission,  as  of  commission.  If 
a  corporation  be  bound  to  keep  a  bridge  in  repair  over  a  high- 
way, and  suflPers  the  same  to  become  unsafe  or  out  of  repair,  so 
that  the  highway  at  such  crossing  is  impassable,  or  even  difiBcnlt  to 
pass,  it  is  a  public  nuisance,  and  the  company  is  indiietable  as 
for  the  same,  under  the  laws  of  Maryland.'  Nor  will  long  con- 
tinuance thereof  be  a  defense,  for  there  is  no  such  thing  as  a 

'  State  ».  Consolidated  European  &  fence:  People  v.  N.  T.  Central  R.  R. 

N.  Am.  Ry.  Co.,  67  Me.  479,  16  Am.  Co.,  .5  Parker  Cr.  Rep.  195.     And  in  an 

Ry.  Rep.  371.  indictment  of  a  raiboad  company  for 

2  Comm.  V.  Boston  &  Me.  R.  R.,  129  causing  a  fire  by  the  emission  of  sparks 

Mass.  500;  S.  C.  1  Am.  &  Eng.  R.  R.  from  their  engines,  negligence  must 

Cas.  457.  be  alleged:  Morris  &  Esssx  R.  R.  Co. 

^  State  of  New  Jersey  v.  The  Morris  v.  State,  36  N.  J.  Law,  558,  12  Am. 

&  Essex  R.  R.  Co.,  3  Zabr.  360;  The  Ry.    Re^.   470.     A    mere    allegation 

Red  River  Turnpike  Co.  v.  The  State,  that  certain  recited  facts  constitute  a 

1   Sneed  (Tenn.),  474;    Louisville    &  common  nuisance,  will  not  make  it  a 

Nashville  R.  R.  Co.  v.  The  State,  3  good  indictment  for  a  nuisance,  unless 

Head  (Tenn.),  523;  The  People  v.  Go-  the  allegation  be  borne  out  by  the  facts : 

shen  &  Minisink    Turnpike    Co.,    11  Ibid. 

Wend.  597;  State  v.  Tupper  et  al.,  <The  State  v.  The  Vermont  Cent. 

Dudley  (So.  Car.),  135.    In  an  indict-  R.  R.  Co.,  30  Vt.  108. 

ment  against  a  railroad  company  for  'Phila.,  Wilm.  &  Bait.  R.  R.  Co.  ». 

failure  to  erect  a  fence,  it  is  necessary  The  State,  20  Md.  157;  People  v.  N.  Y- 

to  aver  that  it  was  the  duty  of  the  Cent.  &  Hudson  E.iver  R.  R.  Co.,  74 

corporation  to  erect  and  maintain  such  N.  Y.  302;  S.  C.  12  Hun,  195. 
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prescriptive  right  to  violate'  the  law."  And  so  a  private  rail- 
road becomes  liable  to  the  statute  against  obstruction  of  high- 
way crossings  by  railroads." 

The  case  cited  from  3  Zabriskie  was  an  indictment  against  a 
railroad  corporation  for  obstructing  a  highway,  by  erecting  a 
building  in,  and  placing  and  leaving  cars  in,  the  highway,  and 
thus  creating  a  nuisance  and  continuing,  to  maintain  the  same. 
That  cited  from  p.  474  of  1  Sneed,  was  an  indictment  for  a  nui- 
sance occasioned  by  a  turnpike  corporation,  by  allowing  its  road  to 
get  out  of  order,  and  to  so  remain  for  an  unreasonable  time.  The 
case  of  the  Louisville  &  Nashville  Railroad  Company  v.  The 
State,  cited  from  3  Head,  523,  was  an  indictment  for  a  nuisance. 
The  offense  charged  was  the  obstructing  of  a  highway  by  the 
railroad  company  in  its  crossing  of  the  same.  The  Supreme 
Court  of  Tennessee  hold  it  to  be  a  settled  principle  of  law,  both 
in  this  country  and  in  England,  that  private  corporations  aggre- 
gate are  subject  to  be  indicted  for  nuisances  and  misdemeanors. 
It  is  there  held,  also,  that  mere  authority  to  cross  does  not  jus- 
tify crossing  in  such  a  manner  as  to  obstruct  or  hinder  the  ordi- 
nary travel  on  the  highway;  and  that  if  a  bridge  be  actually 
necessary  to  avoid  the  obstruction  of  the  highway,  that  then  a 
bridge  must  be  built  by  the  company.  ,  The  case  cited  from  11 
Wendell,  like  that  above  referred  to  from  1  Sneed,  was  for  per- 
mitting a  turnpike  road  to  become  out  of  repair,  to  the  detri- 
ment of  the  public.  The  case  cited  from  30  Yermont  was  an 
indictment  against  the  Yermont  Central  Railroad  Company  for 
a  nuisance  caused  by  obstructing  a  highway.  It  turned  out  that 
the  road  was  in  the  hands  of  a  receiver  appointed  by  the  proper 
court;  that  he  had  control  thereof,  and  committed  the  act  com- 
plained of  at  a  time  when  the  corporation  had  no  power  to  con- 
trol him,  or  prevent  the  mischief.  The  court  held  the  prose- 
'  cutiou  bad,  as  against  the  corporation,  and  decided  that  it  should 
have  been  against  the  receiver;  that  the  fact  of  his  authority 
over  the  road  emanating  from  the  court  was  no  defense,  for  that 
the  court  could  not  authorize  him  to  commit  a  wrong  act. 

•Phila.,  Wilm.  &  Bait.  R.  R.  Co.  e.  58  N.  H.  93.    But  the  erection  of  a 

The  State,  20  Md.  157;  Nashville  &  gate  for  the  safety  of  the  public  is 

Decatur  R.  R.  Co.  v.  The   State,  57  not  a  nuisance  when  authorized  by 

Tenn.    55,    15   Am.   Ry.    Rep.    233;  statute:  Miller  v.  Long  Island  R.  R. 

Pettis  V.  Johnson,  56  Ind.  139.  Co.,  10  Repr.  197  (U.  S.  Cir.  Ct.  E. 

2  Hall  V.  Brown,  54  N.  H.  496;  S.  C.  Dist.  N.  Y.). 
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As  to  the  liability  of  a  railroad  corporation  to  indictment  or 
information  for  a  misdemeanor  or  a  criminal  charge,  the  ruling  in 
Indiana  is  that  it  is  not.  Tlie  criminal  law  of  that  state  being 
entirely  of  statutory  origin,  and  the  common  law  of  England 
not  having  been  adopted  upon  that  subject,  the  Supreme  Court, 
of  that  state  say,  in  a  case  involving  an  information  against  a 
railroad  company  as  for  a  misdemeanor  in  obstructing  a  high- 
way, "  Whatever  may  be  the  rule  in  England,  and  in  those 
states  in  which  the  common  law  as'to  crimes  is  recognized,  in 
this  state,  under  the  criminal  law,  a  corporation  can  not  be 
prosecuted  by  information  or  otherwise  for  a  misfeasance."  ' 

The  ruling  there  seems  to  be  that  the  proceeding  should  be 
against  the  offending  members,  agents  or  servants  of  the  corpo- 
ration personally,  for  their  participation  in  the  objectionable  act, 
by  which  course  the  guilty  may  be  reached  without  involving 
the  dissenting  minority,  if  such  there  be.' 

A-  similar  doctrine  is  asserted  in  Maine,  where  it  is  said,  "  A 
corporation  is  created  by  law  for  certain  beneficial  purposes. 
They  can  neither  commit  a  crime  nor  misdemeanor,  by  any  posi- 
tive or  affirmative  act,  nor  incite  others  to  do  so,  as  a  corpora- 
tion." And  again  in  the  same  case,  "  Such  only  as  take  part  in 
the  measure  should  be  prosecuted  as  individuals,  either  as  prin- 
cipals, or  as  aiding  and  abetting  or  procuring  an  offense  to  be 
committed,  according  to  its  character  or  magnitude." ' 

On  indictment  of  a  railroad  company  for  obstructing  a  road 
by  erecting  an  embankment  across  it,  it  appeared  such  erection 
was  permitted,  if  necessary,  by  statute,  provided  the  company 
made  another  road  "  as  convenient  as  may  be."  It  was  held  the 
language  did  not  require  the  new  road  to  be  absolutely  as  easy 
and  convenient  as  the  old  one,  but  only  that  it  should  be  as  con- 
venient as  the  nature  of  the  ground  would  permit,  having  due 
regard  to  the  rights  of  the  public,  and  without  requiring  unrea- 

'The  State  v.  The  President  and  Di-  be  borne  in  mind  that  this  ruling  does 

rectoi-s  of  the  Ohio  &  Misa.  R.  R.  Co.,  not  conflict  with  that  laid  down  above 

23  Ind.  362,  365.  as  to  indictments  in  Maine  for   the 

'The  State  ».  The  President  and  Di-  death    of   passengers,    for,  as    there 

rectors  of  the  Ohio  &  Miss.  R.  R.  Co.,  stated,  the  proceeding,  except  as  to 

23  Ind.  362,  364,  365.  fonn,  il  a  civU  one  for  the  benefit  of 

'  The  State  v.  Great  Works  Milling  the  kindred  of  the  deceased. 
&  Manf.  Co.,  20  Maine,  41.   It  should 


INDICTMENT   OF   EAILEOAD    COEPOEATIONS.  585 

sonaT3|le  expense  by  the  company.'  In  snch  a  proceeding,  ac- 
ceptance of  the  road  by  the  public,  when  legally  dedicated,  may 
be  established  by  user." 

It  is  an  offense  against  the  public — an  indictable  nnisance — 
to  habitually  fail  to  give  signals  or  warnings  of  approaching 
trains,  where  the  safety  of  travelers  on  intersecting  roads  de- 
mands it.°  And  railroad  corporations  may  also  be  indicted  for 
violation  of  Sunday  laws."  But  acts  which  are  sanctioned  by 
law  can  not  become  indictable  by  reason  of  their  results." 

1  Nashville  &  Decatur  R.  R.  v.  The  15  W.  Va.  362. 
State,  57  Term.  55,  15  Am.  Ry.  Rep.         '  Matsbn  v.  Baird,  Law  Rep.  3  App. 

233.  Cas.  1082;   Thompson  v.  Androsoog- 

Ubid.  gin  R.  I.  Co.,  54  N.  H.  545;  S.  C.  58 

'Louisville  &  Nashville  R.  R.  Co.  Id.  108;  People  v.  Detroit  &  H.  Plank 

V.  Comm.,  13  Bush,  388;  S.  C.  15  Am.  Road  Co.,  37  Mich.  195;  Handle  v. 

Ry.  Rep.  345.  Pac.  R.  R.  Co.,  65  Mo.  325. 

*  State  ».  Bait.  &  Ohio  R.  R.  Co., 


CHAPTEE  XXII. 
OFFENSES  AGAINST  RAILED  ADS, 


Section. 
Burglary  in  railroad  depot  or  car,       2 


Section. 
Obafructing   railroad  track,    and 
injury  to  railroads,         .        .        1  | 

1.      Obstructing  railroad   track,  and   injury   to  railroads. — In 

most  if  not  all  of  the  states,  there  are  suitable  enactments  for 
the  protection  of  railways,  in  view  of  public  safety. 

In  Iowa  it  is  enacted  that,  "  If  any  person  or  persons  shall 
willfully  and  maliciously  place  any  obstruction  on  the  track  of 
any  railroad  in  this  state,  or  remove  any  rail  therefrom,  or  in 
any  other  way  injure  such  railroad,  or  do  any  other  thing  there- 
to whereby  tlie  life  of  any  person  is  or  may  be  endangered,  he 
or  they  shall  be  punished  by  confinement  in  the  state  peniten- 
tiary for  life,  or  for  any  term  not  less  than  two  years."  ' 

This  statute  is  but  a  substantial  re-enactment  of  Sec.  4331  of 
the  Iowa  Revis^ion  of  1860.  In  the  trial  of  an  indictment  un- 
der this  statute,  the  court  held,  that  the  fact  that  the  defendant 
owned  the  land  at  the  place  where  the  obstruction  was  put  npon 
the  railroad,  and  had  not  parted  with  the  same,  or  a  right  of  way 
thereover,  to  the  railroad  company,  was  no  defense  to  the  prose- 
cution, and  did  not  justify  the  defendant  in  obstructing  the 
road;  and,  moreover,  the  court  ruled  that  the  breach  of  contract 
by  the  railroad  company  for  the  procurement  of  the  said  right  of 
way  was  no  defense  or  justification  of  the  defendant.' 

Evidence  of  thus  "obstructing  a  railroad  raises  the  presump- 
tion of  malicious  intent,  if  it  be  also  shown  that  the  person  so 
obstructing  the  road  had  knowledge  at  the  time  that  it  was  be- 
ing run  for  the  carriage  of  passengers  and  freight  over  the  pame.' 
The  evil  intent  may  be  inferred  by  the  jury  from  the  probable 
consequences  of  the  act.* 

•  Code  of  1873,  P.  621,  Sec.  3990.  17  Iowa,  25. 

'  The  State  of  Iowa  f.  Hessenkamp,  *  Commonwealth  ».  Bakeman,  105 

17  Iowa,  25.  Mass.  53. 

'  The  State  of  Iowa  v.  Hessenkamp, 

(586) 


OFFENSES    AGAINST   EAILEOADS.  587 

In  framing  an  indictment  for  the  obstruction  of  a  railroad,  it 
is  not  necessary  to  state  that  the  road  obstructed  was  a  way  or 
road  used  for  travel  or  the  transportation  of  property,  or  was  tha 
road  of  a  corporation.  These  are  not  elements  of  criminality  in 
such  cases.  The  principal  element  thereof  is  the  endangering 
life  and  property.'  Nor  is  it  required  to  state  the  names  of  tha 
persons  whose  lives  were  endangered  by  the  obstruction.' 

In  trying  an  indictment  for  obstructing  a  railroad,  evidence 
may  be  given  against  the  prisoner  of  similar  acts  on  other  occa- 
sions, as  tending  to  raise  the  presumption  of  guilt  in  the  partic- 
ular case  Tinder  consideration,  if  the  circumstances  be  such  as  to 
connect  the  transactions.' 

2.  Burglary  in  railroad  depot  or  car. ^-Entering  a  railroad  de- 
pot by  an  outer  open  door,  and  then  breaking  and  entering  further 
through  an  inner  door,  is  held,  in  New  Hampshire,  to  be  bur- 
glary,* and  in  an  indictment  for  such  offense,  if  the  depot  be 
jointly  used  or  occupied  by  two  railroad  corporations,  it  may  so 
be  charged.'  If  money  be  taken  therefrom,  it  may  in  like  man- 
ner be  charged  as  belonging  to  such  corporations." 

'The  State  v.  Wentworth,  37  N.  H.  'State  v.  Scripture,  42  N.  H.  485. 

196.  Under  the  code  of  criminal  procedure 

^  The  State  v.  Wentworfch,  supra.  in  Ohio,  the  indictment  will  not  be 

' '  State  V.  Wentworth  &  Stone,    37  quashed  for  want  of  an  averment  that 

N.  H.  196.  the  railroad  company  is  incorporated: 

<The  State  v.  Scripture,  42  N.  H.  Burke  v.  State,  34  Ohio  St.  79,  21  Am. 

485.    Such,  too,  is  the  rule  at  common  By.  Rep.  77;  Hamilton  v.  State,  Id. 

law:  4 Black.  226;  1  Hale,  553;  Whart.  82,  21  Am.  Ry.  Rep.  80.    The  corpo- 

Cr.  Law,  600;  1  Russ.  on  Grimes,  790,  rate  character  of  the  company  is  suffl- 

791;  3  Greenl.  Ev.,  Sec.  76.  ciently  shown  by  proof  that  it  was  a 

'  State  V.  Seriptuife,  42  N.  H.  485.  corporation  de  facto:   Bnrke  v.  State. 
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1.  What  it  is. — The  consolidation  of  two  or  more  railroad  cor- 
porations is  the  permanent  union  of  their  interests,  management 
and  control,  either  in  the  formation  of  a  new  company  out  of 
the  consolidated  ones,  or  else  by  a  consolidated  management  of 
the  old  ones,  unitedly,  whilst  their  distinct  corporate  entities 
still  remain.'  It  can  only  be  brought  about  by  authority  of  law. 
A  mere  co-operating  temporarily  in  the  running  of  lines  and 
transacting  the  business  of  two  or  more  roads,  does  not  amount 
to  a  consolidation  thereof. 

2.  General  effect  of. — By  the  consolidation  of  two  or  more 
railroads  and  railroad  corporate  companies,  when  legally  ef- 
fected, they  are  merged  in  and  constitute  one  corporate  body, 
under  one  and   the   same   name,  interest  and  capacity.'     Tlie 


'  The  power  to  form  a  new  corporar 
tion  out  of  two  or  more  existing  cor- 
porations may  be  exercised  by  legisla- 
tures: State  V.  Maine  Central  R.  R. 
Co.,  66  Me.  488,  19  Am.  Ry.  Rep.  323; 
Bishop  V.  Brainerd,  28  Conn.  289. 

2  Phila.  &  Wilmington  R.  R.  Co.  v. 
Maryland,  10  How.  376,  1  Am.  R.  W. 
21;   Tomlinson  v.  Branch,  15 


Wall.  460;  Boston  &  Prov.  R.  R.  Co. 
V.  Midland  R.  R.  Co.,  1  Gray,  340; 
Hamilton  M.  Ins.  Co.  v.  Hobart,  2 
Gray,  543;  Comm.  ».  Atlantic  &  Great 
Western  Ry.  Co.,  53  Penn.  St.  9;  The 
Indianapolis,  Cincinnati  &  Lafayette 
R.  R.  Co.  V.  Jones,  29  Ind.  465;  S.  C. 
1  Withrow's  Corp.  Cas.  351;  Paine 
and  others  v.  The  Lake  Erie  &  Lou- 
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consolidated  corporation  becomes  seized  and  possessed  of  all 
tlio  rights,  titles,  property  and  effects  of  the  companies  so  con- 
solidated and  merged  in  it,  and  is  liable  for  all  their  contracts 
and  obligations.  It  is  also  bound  by  the  admissions  of  one 
of  the  companies  thus  merged  into  it,  made  in  a  judicial  pro- 
ceeding prior  to  consolidation.  Such  admissions  are  evidence 
against  the  new  company,  upon  the  principles  of  estoppel.' 

By  the  consolidation  of  two  or  more  domestic  railroad  corpo- 
rations, the  two  corporations  become  merged  in  one.  Both  the 
old  corporations  cease  to  have  a  separate  existence,  and  all  their 
respective  effects  and  franchises  become  vested  in  the  new  com- 
pany. There  is  now  but  one.  It  is  made  up  of  the  commin- 
gled elements  of  the  two  pre-existing  companies,  so  combined 
and  merged  that  neither  is  any  longer  distingnishable,  or  can  be 
separately  identified,  or  brought  into  court.  But  corporate  lia- 
bilities are  not  lost  to  the  owners,  or  those  to  whom  they  are 
due.  They  exist  against  the  new  corporation,  as  they  existed 
against  either  before,  and  may  be  enforced  against  it.  To  avoid 
variance  in  proof,  however,  the  facts  and  circumstances  of  the 
case  should  be  set  out  in  the  declaration,  petition  or  bill."  The 
omission,  however,  is  not  to  be  taken  advantage  of  for  the  first 
time  in  an  appellate  court.' 

Such  consolidated  or  new  company,  so  created  by  the  consoli- 
dation of  two  or  more  companies  or  corporations,  becomes  and 
is  the  successor  in  law  of  the  old  companies  so  merged  in  it,  and 

isville  R.  R.  Co.,  31  Ind.  283;    S.  C.  Cases,  21;    Tomlinson  v.   Branch,  iS 

1  Withrow's    Corp.   Cas.    386.     The  Wall.  460;  Eaton  &  Hamilton  R.  R. 

effect  is  to  dissolve   the  old  compa-  Co.  v.  Hunt,  20  Ind.  457;  Paine  and 

nies,  and  transfer  their  franchises  to  others  v.  The  Lake  Erie  &  Louisville  R. 

the  consolidated  company:   Meyer  v.  R.  Co.,  31  Ind.  283;  S.  C.  1  Withrow's 

Johnston,  53  Ala.  237,  15  Am.  Ry.  Corp.  Cas.  386;  Boston  &  Prov.  R.  R. 

Rep.  467;    State  v.  Maine  Central  R.  Co.  v.  Midland  R.  R.  Co.,  1  Gray,  340; 

R.  Co.,  66  Me.  488,  19  Am.  Ry.  Rep.  Cook  v.  The  State,  Camden  &  Burling- 

.S23;  McMahan  v.  Morrison,  16  Ind.  ton  Co.  R.  R.  Co.  Prosecutor,  4  Vroom 

172;    Clearwater  v.  Meredith,  1  Wall.  (N.  J.),  474, 477;  Miller,and  The  Miss. 

25,  40;  State  v.  Sherman,  22  Ohio  St.  R.  R.  Co.  v.  Lancaster  et  at,  5  Cold. 

411.    The  act  of  consolidation  is  the  514. 

grant  of  a  new  charter,  where  it  con-  ^  jn^janapolis,  Cin.  &  Lafayette  R. 

tains  special  provisions:  State  r.  Maine  R.Co.  v.  Jones,  29  Ind.  465;  Colum- 

Cent.  R.  R.  Co.,  supra.  bus,  Chi.  &  Indiana  Cent.  Ry.  Co.  ». 

'  Phila.  &  Wilmington  R.  R.  Co.  v.  Powell,  Adm'r,  40  Ind.  37. 

Maryland,  10  How.  376,  1  Am.  R.  W.  ^Ihid. 
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as  such  is  liable  for  all  the  liabilities  which  exist  against  them 
respectively,  at  tite  time  of  consolidation  and  merger  into  the 
same,'  including  liability  for  torts." 

A  judgment  rendered  against  a  consolidated  railroad  company 
may  be  executed  against  the  several  companies  composing  the 
same  at  the  date  of  the  rendition  of  the  judgment,  notwithstand- 
ing the  dissolution  in  the  meantime  of  the  consolidated  com 
pany  by  judicial  action."  In  the  case  here  cited,  the  Supreme  Conii 
of  Indiana  say:  "The  order  of  the  court -dissolving  the  associa- 
tion could  not  affect  the  plaintiff,  nor  destroy  the  validity  of  his 
judgment.  He  was  not  a  party  to,  nor  bound  by,  said  proceed- 
ings." *  But  to  our  mind  it  would  not  affect  his  judgment  if  he 
were  a  party  to  the  proceedings,  and  did  nothing  to  waive  his 
rights.  The  ease  is  like  unto  a  judgment  against  a  copartnership 
firm,  rendered  before  dissolution  thereof,  after  which,  and  before 
execution  or  satisfaction  of  the  judgment,  the  copartnership,  is  dis-. 
solved.  The  liability  of  the  parties,  singly  and  collectively,  re- 
mains, and  execution  maybe  enforced  against  them,  to  be  levied 
of  the  consolidated  assets,  if  to  be  found,  and  if  not,  then  of  the 
effects  of  each  and  of  either,  as  whereon  to  levy  may  be  found 
by  the  officer.  Such  is  tlie  law  in  a  like  case  of  copartnership 
and  dissolution  of  natural  persons,  and  we  know  no  rule  of  law 
that  exempts  from  like  liability  legal  entities,  as  railroad  corpo- 
rations, in  case  the  statutory  law  be  such  that  execution  may  be 
levied  in  the  ordinary  manner  against  the  effects  of  corporations, 
But  if  no  such  proceeding  be  at  law  allowed  by  statute,  then  the 
remedy  is  by  sequestration,  in  the  same  order,  or  else  by  process 
in  chancery. 

The  consolidation  of  railroads  of  different  stfites  into  one  road 
does  not  operate,  though  done  by  authority  of  the  several  states, 

1  Prouty  V.  The  Lake  Shore  &  Mich-  Rep.  819;  New  Bedford  R.  R.  Co.  «. 
igan  S.  R.  R.  Co.,  52  N.  Y.  363;  Old  Colony  R.  R.  Co.,  120  Mass.  397; 
MUler,  and  The  Miss.  R.  R.  Co.,  ».  Chicago,  Rook  Island  &  Pao.  R.  R.  Co. 
Lancaster  et  al.,  5  Cold.  514;  Baton  &  v.  Moffitt,  75  111.  524;  Coggin  v.  Cent. 
Hamilton  R.  R.  Co.  v.  Hunt,  20  Ind.  R.  R.  Co.,  62  Ga.  685. 

457;  Meyer  ».  Johnston,  53  Ala.  237,  'Ketcham  v.  The  Madison,  Indian- 

15  Am.  Ry.  Rep.  467.  apolis  &  Peru  R.  R.  Co.,  20  Ind.  260. 

2  Stephenson  v.  Tex.  &  Pao.  Ry.  Co.,  *  Ketcham  v.  The  Madison.  Indian- 
42  Tex.  162;  Tex.  &  Pac.  Ry.  Co.  ».  apolis  &  Peru  R.  R.  Co.,  20  Ind.  260, 
Murphy,  46  Id.  356;  S.  C.  13  Am.  Ry.  262. 
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to  divest  the  respective  states  of  any  part  of  their  jurisdiction 
over  their  respective  roads.' 

The  merging  of  one  or  more  of  the  roads  into  the  other  by 
name,  by  means  of  such  act  of  consolidation,  and  assumption 
of  the  property  and  liabitities  of  the  former  by  the  latter,  ren- 
ders the  latter  company  responsible  for  all  the  indebtedness  of 
the  road  or  roads  so  merged,  and  suit  may  be  maintained  against 
it  for  such  liabilities."  The  transfer  of  the  property  and  interests 
of  the  road  so  merged  to  the  company  into  which  it  is  merged, 
passes  subject  to  such  mortgage  liens  as  exist  against  it  at  the 
time,  and  such  mortgage  or  mortgages  may  be  foreclosed  by  judi- 
cial proceedings,  although  there  be  a  trustee  named  therein  with 
power  to  sell.'  In  such  case  the  foreclosure  process  must  be  insti- 
tuted and  prosecuted  in  the  state  wherein  the  mortgaged  property 
and  lien  exists,  and  where  the  mortgaged  road  is  situated.  The 
other  state  and  its  tribunals  can  not  take  jurisdiction  over  the  sub- 
ject' And  in  case  a  part  of  such  mortgage  bonds  pass  into  circu- 
lation or  the  hands  of  others  for  value,  through  the  hands  of  the 
consolidated  company  itself,  the  same  being  negotiable  by  deliv- 
ery, and  thus  passing  onto  the  market  before  their  maturity,  then 
the  company  thus  lending  its  countenance  and  aid  to  placing  the 
same  on  the  market  is  estopped  to  deny  their  validity  and  its 
obligation  to  pay  the  same  arising  under  the  terms  of  consolidi  - 
tion.' 

Whether  a  railroad  corporation  may  or  may  not,  at  common 
law,  sell  or  mortgage  its  corporate  franchise — or  privilege  of  be- 
ing, and  power  to  act  as,  a  corporation — ^yet  if  such  sale  or  mort- 
gage be  made  in  fact,  and  be  thereafter  ratified  by  act  of  assem- 
bly, the  same  will  be  valid.  The  right  and  privilege  thus  trans- 
ferred, and  its  exercise  by  a  different  party  than  the  one  to  whom 
originally  granted,  concerns  the  public  only,  and  the  legislative 
power  may  approbate  as  well  by  a  subsequent  as  prior  act 
on   their  part.'     But  a  general   law  authorizing  railroad  cor- 

'  The  Eaton  &  Hamilton  R.  R.  Co.  Hunt  and  another,  20  Ind.  457.    But 

V.  Hunt  and  another,  20  Ind.  457.  see,  contra,  Mead  v.  New  York,  Hous- 

»The  Eaton  &  Hamilton  R.  R.  Co.  atonic  &  Northern  R.  R.  Co.,  45  Conn. 

V.  Hunt  and  another,   20    Ind.  457;  199,  17  Am.  Ry.  Rep.  367. 

Bishop  V.  Brainerd,  28  Conn.  289.  '  The  Eaton  &  Hamilton  R.  R.  Co.  v. 

'  Eaton  &  Hamilton  B.  R.   Co.  v.  Hunt  and  another,  20  Ind.  457. 

Hunt  and  another,  20  Ind.  457.  « Hatcher  »,  Toledo,  Wabash  &  West- 

*  Eaton  &  Hamilton  R.  B.  Co.  v.  em  R.  R.  Co.,  62  111.  477. 
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porations  to  consolidate  their  roads,  and  which  is  prospective  in 
its  language  and  terms,  will  not  be  construed  to  have  a  retro- 
spective operation.' 

In  judicial  proceedings  instituted  by  a  consolidated  railroad 
corporation,  wherein  it  becomes  necessary  to  show  such  consoli-« 
dation,  it  is  enough  to  show  a  consolidation  of  the  original 
companies  into  the  consolidated  company  by  a  given  name,  and 
as  a  corporate  body,  by  authority  of  law,  without  setting  out  the 
particular  steps  taken  to  effect  the  same." 

Where  the  consolidation  is  effected  by  merging  one  existing 
corporation  into  another,  the  organization  of  the  latter  continues, 
with  its  powers  unimpaired  and  its  charter  unaltered.' 

When  a  new  corporation  is  f  rmed  out  of  others  by  amalga- 
mation, under  the  authority  of  law,  such  new  corporation  not 
only  succeeds  to  all  the  faculties  and  rights  of  the  several  com- 
ponent corporations  of  which  it  is  formed  or  composed,  but  is 
necessarily  subject  to  all  the  conditions  and  duties  imposed  on 
each  and  either  of  them  by  the  law  or  laws  of  their  creation,  ex- 
cept so  far  as  may  be  otherwise  provided  by  the  law  under  which 
they  are  thus  consolidated.*  And,  as  a  sequence  therefrom,  it 
follows  that  the  duty  of  restoring  a  stream  or  streams,  where 
crossed  by  one  or  the  other  of  them,  to  the  former  condition 
thereof,  or  to  such  state  as  not  to  impair  its  usefulness,  devolves 
upon  the  consolidated  corporation  to  its  full  original  extent,  and 
is  a  continuous  one.'  The  corporation  is  bound  by  such  statutory 
duty  substantially  to  the  obligation,  in  crossing  a  stream,  which 
would  rest  upon  a  private  owner  of  the  land  and  stream  who  un- 
dertakes to  interfere  in  the  same  manner  with  a  water-course  or 
stream.'  Such  obligation  or  duty  extends  as  well  to  streams  not 
navigable  as  to  streams  navigable,  in'reference  to  all  the  purposes 

'Hatcher  v.    Toledo,    Wabasli   &  " "Western Union  R.  R.  Co.  ».  Smith, 

Western  R.  R.  Co.,  62  111.  477,  480.  75  111.  496;  Chi.,  Rock  Island  &  Pa- 

'  Collins  V.  The  Chicago,  St.  Paul  &  ciflc  R.  R.  Co.  v.  Moffitt,  75  111.  524. 

Fond  du  Lac  R.  R.  Co.,  14  Wis.  492.  '  Chi..  Rock  Isl'd  &  Pacific  R.  R.  Co. 

3 Meyer  v.  Johnston,  53  Ala.  237,  15  v.  Moffitt,  75  111.  524;  Brown  v.  Cay- 
Am.  Ry.  Rep.  467.  uga  &  Susquehanna  R.  R.  Co.,  12  N. 

*  Peoria  &  Rock  Island  Ry.  Co.  ».  Y.  486;  Cott  v.  Lewiston  R.  R.  Co.,  36 

Coal  Valley  Mining  Co.,  68  111.  489;  N.  Y.  214.   And  see,  as  pai-tially  in- 

Chi.,  Rock  Isl'd  &  Pacific  R.  R.  Co.  volving  the  same  obligation,  Chi,  & 

V.  Moffitt,  75  111.  524;  Western  Union  Pacific  R.  R.  Co.  v.  Stein  et  al.,  75 

R.  R.  Co.  V.  Smith,  75  111.  496.  111.  41. 
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and  capacities  of  snch  streams,  respectively,  and  if  so  crossed  as 
to  obstruct  the  free  flow  of  the  water,  and  cause  it  to  set  back,  and 
to  overflow  or  injure  the  property  of  others,  an  action  lies  for  the 
same,  whether  done  by  the  new,  or  by  one  or  by  both  of  the  old 
corporations  of  which  the  new  one  is  composed;  and  no  notice 
to  it  to  remove  or  obviate  the  obstructions  is  necessary  before 
bringing  such  action,  for  the  duty  is  a  continuing  one,  and  as  no 
notice  was  necessary  to  such  suit  as  against  the  original  corpora- 
tion erecting  the  nuisance,  in  case  of  its  erection  being  by  such, 
so  no  notice  is  necessary  to  the  consolidated  or  new  company, 
forasmuch  as  in  law  it  stands  in  that  respect  precisely  in  the 
shoes  of  the  original  company  or  companies  of  which  it  is  com- 
posed.' 

Any  agreement  to  avoid  duties  resting  on  the  old  companies 
or  on  the  new  one  as  common  carriers,  is  contrary  to  the  policy 
of  the  law,  and  void." 

3.  Effect  of,  on  liability  to  taxable  burdens. — When  several 
railroads  and  railroad  companies  are  amalgamated  or  consolida- 
ted into  one  company  and  one  united  line,  by  authority  of  a  law 
securing  to  the  united  company  the  property,  rights  and  privi- 
leges which  previously  by  law  appertained  to  the  respective  roads, 
or  to  either  of  them,  before  consolidation,  and  one  or  more  of 
snch  original  lines  was  previously  exempted  by  law  to  a  certain 
extent  from  taxation,  then  slich  original  exemption  inures  to  the 
new  or  united  company,  as  to  all  that  portion  of  its  united  line 
in  their  hands  which  enjoyed  such  exemption  previous  to  the 
act  of  consolidation.' 

Such,  too,  we  conceive,  would  be  the  efi'ect  of  the  union  or 
amalgamation  of  the  several  roads  and  companies,  when  allowed 
by  law,  if  no  such  saving  clause  existed  in  the  act  of  assembly 
authorizing  the  consolidation.  The  purpose  is  not  to  destroy 
vested  rights.     To  do  so  would,  to  that  extent,  defeat  the  act  of 

'  Chi.,  Rock Isl'd  &  Pacific  R.R.  Co.  Cases,  21;    Tomlinson  v.  Branch,  15 

V.  Moffitt,  75  111.  524;  Byler   v.  Co.  Wall.  460;  Delaware  Railroad  Tax,  18 

Com'rs,  49  Md.  257;  Cent.  R.  R.  Co.  Wall.  206;  Cent.  R.  R.  &  Bank'g  Co. 

V.  State,  3  Vroom,  220;  Wellcome  v.  v.  State  of  Ga.,  92  U.  S  665;  Branch 

Leeds,  51  Me.  313.  e.  City  of  Charleston,  92  U  S.  677; 

^  Peoria  &  Eock  Island  R.  W.  Co.  ».  Ches.  &  Ohio  R.  R.  Co.  «.  State  of  Va., 

Coal  Valley  Mining  Co.,  68  111.  489.  94  U.  S.  718;  State  v.  Com'r  of  R.  R. 

'  Phila.  &  [Wilmington  R.  R.  Co.  «.  Tax'n,  8  Vroom,  243. 
Maryland,  10  How.  376,  1   Am.  Ry. 
38 
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consolidation  itself,  which  necessarily  means  a  nnion  with  all 
pre-existing  rights  and  attributes.  So,  in  like  manner,  all  exac- 
tions and  burdens  to  whicii  such  original  roads,  or  either  of  them, 
are  in  law  liable  to  be  subjected  to  at  the  time  of  consolidation,  con- 
tinue, and,  in  like  extent  as  before,  attach  to  the  new  company 
in  regard  to  that  portion  of  the  consolidated  line  as  is  composed 
of  the  original  road  or  roads  thus  previously  liable,  and  now 
forming  a  part  of  the  consolidated  line.  That  which  was  liable 
before  is  liable  still,  and  that  which  was  previously  exempt  is 
still  exempted.  The  old  lines  are  merged  into  the  new  ones, 
with  all  rights  and  liabilities,  and  so  of  the  respective  compa- 
nies. The  advantages  of  the  old  inure  to  the  new,  to  the  extent 
of  the  old  lines,  and  the  new  company  becomes  liable  for  the 
liabilities  of  the  old.' 

4.  Effect  of,  on  subsciiption  to  capital  stock. — The  efiect  of 
consolidation,  if  it  creates  a  different  company  than  the  one 
subscribed  to,  or  radically  changes  the  object  and  purpose  of  the 
corporate  project  subscribed  to,  is  necessarily  a  release  of  the  sub- 
scription, whether  it  be  the  subscription  of  a  private  person  or 
of  a  municipality."  If,  however,  it  be  a  private  subscription, 
and  the  subscriber,  knowing  of,  and  acquiescing  in,  the  change, 
continues  to  treat  his  subscription  as  binding,  and  acts  with 
and  recognizes  the  consolidated  company  as  a  stockholder  there- 
in, he  will  be  thereby  estopped  to  afterward  deny  his  liability  as 
such.' 

But  although  a  county  be  clothed  with  power  in  law  to  sub- 
scribe to  the  capital  stock  of  a  railroad  company,  on  a  vote  of  its 
people,  and  to  issue  bonds  to  pay  for  the  same,  yet  if,  after  an 
affirmative  vote  allowing  it  so  to  do,  and  before  actual  subscrip- 
tion, the  company  becomes  consolidated  and  merged  into  another 
railroad  corporation,  such  merger  and  consolidation  defeats  the 
power  to  subscribe  and  to  issue  the  contemplated  bonds,  and  if 
carried  out  the  bonds  will  be  void ;  for  the  existence  of  the  cor- 

iPhila.  &  Wilmington  R.  R.  Co.  v.  Otto  (92   S.  Ct.  U.  S.),  569;  McOray 

Maryland,  10  How.  376,  1  Am.  R.  W.  v.  The  Junction  R.  R.  Co.,  9  Ind.  358; 

Cases,  21,  39;  Tomlinson  v.  Branch,  Booe  v.  The  Junction  R.  R.  Co.,  10 

15  Wall.  460;    Atlanta  &  Richmond  Ind.  93;  Martin  ©.The  Junction  R.  R. 

Air  Line  R.  R.  Co.  v.  State,  63  Ga.  Co.,  12  Ind.  605;  ante,  chap.  4,  suhdn. 

483;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  2. 
399.  'Ante,  chap.  4,  subdn.  2. 

'Harshman   v.    Bates   Count js    2 
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poration  allowed  by  the  vote  to  take  the  stock  is  destroyed,' 
and  although  by  the  consolidation  a  new  corporation  is  created, 
yet  there  is  no  legal  authority  to  subscribe  for  stock  in  it,  for 
with  regard  to  it  no  vote  has  been  taken."  Bonds  issued  under 
such  circumstances,  though  negotiable  and  payable  to  bearer,  are 
void,  even  in  the  hands  of  subsequent  holders  for  value,  where 
the  bonds  themselves  show  upon  their  face  the  full  character  of 
the  transaction.  The  holders  of  either  coupons  or  bonds  are 
bound  by  the  recitals  in  the  bonds,  and  are  chargeable  thereby 
with  notice  of  all  facts  recited  therein.' 

But  when  the  consolidation  is  only  the  carrying  out  of  the  pur- 
pose which  the  corporation  subscribed  to  was  originally  author- 
ized to  effect,  and  is  not  a  fundamental  change  of  the  object  con- 
templated, then  it  will  not  invalidate  the  subscription.*  As 
where  the  law  of  the  h.nd,  or  of  the  charter,  at  tlie  time  of  sub- 
scribing, contained  provisions  contemplating  or  allowing  consoli- 
dation.' 

Eailroad  companies  under  agreement  to  consolidate,  continue 
in  the  full  enjoyment  of  their  respective  powers  and  franchises 
until  the  actual  comjDletion  of  the  consolidation  (in  Ohio  by 
filing  the  agreement  with  the  Secretary  of  State),  and  thus  may 
receive  subscriptions  to  their  stock  up  to  that  time."     The  stat- 

'  The  State,  exrel.  St.  Jos.  &  Denver  299;  Swartwout  v.  The  Mich.  Air  Line 

City  R.  R.  Co.,  V.  The  Commissioners  R.   E.  Co.,  24  Mich.   (2  Post),  389; 

ot'Nemaha  County,  Kansas,  10  Kansas,  ante,  chap.  4,  subdn.  2. 

569;   Harshman  v.  Bates    County,  2  ^Colvin  ».  Liberty  &  A.  Tump.  Co., 

Otto  (92  S.  C.  U.  States),  569.  2  Ind.  511;  Railsbaok  v.  Same,   Id. 

^TheState,  ea:  reZ.  St.  Jos.  &  Denver  656;  Sparrow  v.  Evansville  &  Craw- 
City  R.  R.  Co.,  V.  The  County  Commis-  fordsville  R.  R.  Co.,  7  Ind.  369;  Han- 
sioners  of  Nemaha  County,  10  Kansas,  na  v.  The  Cincinnati  &  Fort  Wayne 
569;  McMahan  ».  Morrison,  16  Ind.  R.  R.  Co.,  20  Ind.  80;  Bish  v.  John- 
172;  Clearwater  v.  Meredith,  1  WalL  son,  21  Ind.  299;  East  Lincoln  v.  Dav- 
40;  Harshman  v.  Bates  County,  2  enport,  94  U.  S.  801;  Ottawa,  Oswe- 
Otto  (92  U.  S.  Sup.  Ct.),  569.  go  &  Fox  River  Valley  R.  R.  Co.  v. 

'Harshman  ».  Bates  Co.,  2 Otto  (92  Black,  79  HI.  262;  Mansfield,  C.  &  L. 

U.  S.  Sup.  Ct.),  569;    McClure».  Ox-  M.  R.  R.  Co.  v.  Brown,  26  Ohio  St. 

ford,  94  U.  S.  429;  Bates  Co.  v.  Win-  223;  S.  C.  13  Am.  By.  Rep.  341. 

ters,  97  U.  S.  83;  Lewis  v.  Barbour  *  Mansfield,    Coldwater    &     Lake 

Co.,   1  McCrary,  458;   S.   C.  3  Fed.  Michigan-  R.  R.  Co.    v.   Brown,    26 

■  Repr.  191.  Ohio  St.  223,  13  Am.  Ry.  Rep.  341. 

*  Hanna  v.  Cincinnati  &  Ft.  Wayne  In  Pennsylvania,  where  the  statute  is 

R.  R.  Co.,   20  Ind.  30,  31;  Bish  and  the  same,  it  is  held -the  consolidated 

others  v.  Johnson  and  others,  21  Ind.  company  may  receive  subscriptions  in 
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ute,  if  there  be  any,  regulating  consolidation,  becomes  a  part  of 
the  contract  of  subscription,  and  the'  subscriber  is  bound  tliere- 
by.'  Under  the  Ohio  statute,"  the  consolidated  company  is  re- 
quired to  proceed  to  the  election  of  a  board  of  directors  before 
they  can  succeed  to  any  of  the  riglits,  powers  and  franchises  of 
the  old  corporations;'  and  the  consolidated  company,  iu  ac- 
tions for  subscriptions,  must  show  its  compliance  with  the  statute 
in  this  respect.*  Such  consolidated  company  may  perform 
any  conditions  annexed  to  subscriptions,  and  may  accept  a  con- 
tinuing conditional  offer  to  subscribe.'  And  a  requisition  by 
one  of  the  old  companies,  pending  the  consolidation,  for  the 
payment  of  subscriptions,  will  continue  in  force  for  the  benefit 
of  the  consolidated  company."  Such  requisition  applies  to  con- 
ditional subscriptions,  upon  the  performance  of  the  conditions, 
and  to  subscriptions  made  pending  consolidation.'  Under  the 
Ohio  statute,  as  amended,'  it  is  a  condition  precedent  to  the  right 
to  consolidate  that  the  roads  be  first  built,  or  in  process  of  con- 
struction, and  a  conditional  subscriber,  having  no  knowledge  of 
the  progress  of  consolidation,  and  in  no  way  contributing  there- 
to, may  dispute  the  corporate  existence  of  the  consolidated  com- 
pany on  that  ground.' 

5.  Consolidation  of  roads  situated  in  different  states. — It  is 
holden  in  Illinois  that  the  consolidation  of  two  railroad  corpora- 
tions organized  under  the  laws  of,  and  situated  in,  difl'erent 
states,  does  not  convert  them  into  one  company  in  the  same  way 
and  to  the  same  degree  that  results  from  the  consolidation  of 
corporations  where  each  is  situated  within  one  and  the  same 
state.  That  a  corporation  can  not  be  created  by  the  co-operative 
legislation  of  two  or  more  states,  so  as  to  be  the  same  legal  en- 
tity in  each  of  such  states.  That  where  two  stktes  create  a  cor- 
poration by  the  same  name  and  for  the  same  purpose,  and  com- 
posed of  the  same  natural  persons,  the  corporations  thus  created 

such  case;  McClure».  People's  Freight  St.  241,  13  Am.  Ry.  Rep  361 

Ry.  Co.,  90  Pern,.  St.  269;  S.  C.   1  «M.,  C.  &  L.  M.  R.  R.  Co.  v.  Stout. 

Am.  &  Eng.  R.  R.  Cas.  371.  •>  M.,  C.  &  L.  M.  R.  R.  Co.  v.  Stout 

'  M.,  C.  &  L.  M.  R.  R.  Co.  V.  Brown.  '  May  6,  1869. 

'  April  10,  1856  (53  Ohio  L.  143).  »  M.,  C.  &  L.  M.  R.  R.  Co.  v..  Stout. 

» M.,  C.  &  L.  M.  R.  R.  Co.  V.  Brown.  And  see  Tuttle  ».  Mich.  Air  Line  R 

*  M.,  C.  &  L.  M.  R.  R.  Co.  V.  Brown.  R.  Co.,  35  Mich.  247, 15  Am  Ry  Ren" 

"Mansfield,     Coldwater    &     Lake  406. 
Michigan  R.  R.  Co.  v.  Stout,  26  Ohio 
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are  nevertheless  distinct  corporations  in  each  state.  Neither 
state  can  relinquish  its  jurisdiction  over  its  own  corporation, 
created  by  itself  and  existing  within  its  own  territorial  limits. 
That  while  such  consolidation  of  companies  organized  in  the 
different  states  creates  a  community  of  interest  between  them, 
represented  by  a  new  corporation  under  a  new  name,  yet  such 
new  corporation  is  and  remains,  in  a  legal  point  of  view,  a  dis- 
tinct corporation  in  each  state,  although  the  two  have,  in  such 
consolidation,  a  corporate  company  with  a  common  name,  com- 
mon stock,  and  common  board  of  directors.' 

This  principle,  however,  that  a  single  corporation  can  not  be 
created  by  the  joint  legislation  of  two  or  more  states,  though 
an  irresistible  inference  of  the  established  law  in  regard  to  cor- 
porate bodies,  is,  nevertheless,  a  technical  and  abstract  principle; 
and  when  adjoining  states  authorize  consolidations,  as  in  the 
case  above  referred  to,  and  the  consolidated  lines  are  placed 
under  a  common  board,  with  a  common  name  and  seal,  such 
board  will  naturally  act  as  if  the  consolidated  lines  were  but  one 
company,  and  when  their  contracts  assume  that  form  or  charac- 
ter, courts  will,  for  the  protection  of  the  public  and  to  enforce 
good  faith,  hold  that  the  contract  is  made  by  the  corporation  of 
each  state  in  which  the  subject-matter  of  the  corporation  lies.' 

A  similar  question  arose  in  the  Supreme  Court  of  Indiana,  in 
Paine  v.  The  Lake  Erie  and  Louisville  Kailroad  Company;'  the 
court  deemed  it  unnecessary  to  decide  the  point,  but  held  that 
as  both  the  consolidated  company  and  the  two  old  companies 
were  severally  before  the  court,  full  justice  could  be  done  with- 
out deciding  that  question. 

In  the  case  of  Paine  and  others  v.  The  Lake  Erie  and  Louis- 
ville Eailroad  Company,*  the  court  say  :  "  A  very  grave  question 
is  presented  in  the  argument  as  to  the  power  of  two  states  to 
create  one  corporation.  It  is  claimed  that  to  maintain  this  ac- 
tion the  consolidation  must  have  resulted  in  the  formation  of 

'Racine  &  Miss.  R.  R.  Co.  k.  Farm-  S.  C.  1  Withrow's  Corp.   Casesj  441; 

ers'  Loan  and  Trust  Co.,  49  111.  331;  Bissell  v.  Mich.  South.  &  N.  Ind.  R. 

S.  C.  1  Withrow's  Corp.  Cas.  441;  Far-  R.  Co.,  22  N.  Y.  258.    See  Ohio  & 

num  V.  Blackstone  Canal  Co.,  1  Sum-  Miss.  R.  R.  Co.  v.  Wheeler,  1  Black, 

ner,  46.    See  also  MuUer  v.  Dows,  94  286. 

U.  S.  444;  In  re  Sage,  70  N.  Y.  220.  '31  Ind.  283. 

2  Racine  &  Miss.  R.  R.  Co.  v.  Farm-  *  31  Ind.  348. 
er's  Loan  and  Trust  Co.,  49  lU.  331; 
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one  company,  and  that  this  is  simply  impossible.  It  is  urged, 
that  it  might  with  as  much  propriety  be  argued  that  a  child 
may  have  two  mothers,  as  that  two  states  can  create  one  cor- 
poration. Under  our  view  of  the  case,  this  question  becomes  of 
no  importance.  It  is  admitted  by  the  counsel  for  the  appel- 
lants that  the  effect  of  the  consolidation  might  be  to  create  two 
corporations,  with  the  same  name  and  stockholders,  a  unity  of 
stock  and  interest.  This  suit,  in  our  judgment,  can  well  be 
maintained  under  either  view.  If  there  is  bat  one  corporatiou 
as  the  restilt  of  the  consolidation,  then  the  suit  is  undoubtedly 
well  brought;  if  there  are  two  corporations,  then  all  the  parties 
necessary  for  a  complete  settlement  of  the  matter  in  dispute  are 
before  the  court." 

The  case  cited  from  1  Sumner,  involving  the  consolidation  of 
two  corporations  which  were  created  by  different  states,  Justice 
Stoey  disposes  of  in  the  following  language:  "Although,  in  vir- 
tue of  these  several  acts,  the  corporations  acquired  a  unity  of  in- 
terests, it  by  no  means  follows  that  they  ceased  to  exist  as  dis- 
tinct and  different  corporations.  Their  powers,  their  rights, 
their  privileges,  their  duties,  remained  distinct  and  several,  as 
before,  according  to  their  respective  acts  of  incorporation. 
Neither  could  exercise  the  rights,  powers  or  privileges  conferred 
on  the  other.  There  was  no  corporate  identity.  Neither  was 
merged  in  the  other.  If  it  were  otherwise,  which  became 
merged?  The  acts  of  incorporation  create  no  merger,  and  nei- 
ther is  pointed  out  as  survivor  or  successor."  Such  a  case,  then, 
is  "one  of  distinct  corporations,  acting  within  the  sphere  of  their 
respective  charters  for  purposes  of  common  interest,  and  not  a 
case  where  all  the  powers  of  both  "  are  "  concentrated  in  one. 
The  union  "  is  "  of  interests  and  stocks,  and  not  a  surrender  of 
personal  identity  or  corporate  existence  by  either  corporation."  ' 

By  a  resolution  of  the  Legislature  of  Connecticut,  it  was  pro- 
vided that  whenever  a  certain  company  owning  a  road  lying 
partly  within  that  state  and  partly  within  the  state  of  New  York, 

'  Farnilm  v.  The  Blackstone  Canal  mesticated  in  each  state,  and  are  not 
Corporation,  1  Sumner,  46,  62;  Bissell  subject  to  attachment,  inasmuch  as 
V.  The  Micb.  Southern  &  N.  Ind.  only  foreign  corporations  are  attach- 
R.  E.  Co.,  22  "^N.  Y.  258.  And  in  able.  They  must  be  sued  by  sum- 
Rhode  Island  it  is  held  that  when  mons:  Sprague  v.  Hartford,  Provi- 
united  thus  in  two  different  states  by  dence  &  Fishkill  R.  R.  Co.,  5  Rhode 
enactments  of  each  state,  they  are  do-  Isld.  233. 
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should  be  consolidated  with  any  other  company  in  the  state  of 
New  York,  in  pursuance  of  the  laws  of  that  state,  the  new  com- 
pany should  have  all  the  rights  within  that  state  possessed  by 
the  old.  The  consolidation  having  been  so  made,  but  questions 
arising  as  to  the  validity  thereof,  it  was  held  that  a  subsequent 
act  of  the  legislature  of  New  York,  recognizing  the  existence  of 
the  consolidated  corporation,  validated  and  established  the  con- 
solidation, and  satisiied  the  requirements  of  the  Connecticut 
statute,  so  as  to  invest  the  new  company  with  the  rights  of  the 
old." 

6.  Consolidation  of  roads  situated  in  the  same  state  without 
legal  authority. — Irregularities  in  consolidating  two  or  more  rail- 
roads can  not  be  set  up  to  resist  the  payment  of  pecuniary  liabilities 
or  mortgage  securities  contracted  by  the  newly  created  company 
upon  the  assumption  of  legal  consolidation  and  corporate  capacity 
to  contract.  More  especially  so  when  Such  act  of  consolidation  is 
recognized  by  a  confirmatory  act  of  the  legislature  previous  to  the 
making  of  the  contracts  sought  to  be  enforced  against  the  con- 
solidated company.  The  company,  being  a  corporation  de  facto, 
is  estopped  in  law  and  in  equity  from  denying  their  corporate 
existence,  as  also  their  capacity  to  contract.  "Such  a  defense 
(say  the  court)  is  repugnant  to  every  sentiment  of  justice  and 
good  faith."  That  the  doctrine  "  of  equitable  estoppel,  Or  estoppel 
in  pais,  by  which  a  pei-son  who  has  represented  to  another  the  ex- 
istence of  a  certain  state  of  facts,  and  thereby  induced  him  to  act  on 
the  faith  of  their  existence,  is  concluded  from  averring  against 
such  person  and  to  his  injury  that  such  representations  were 
false,  is  as  applicable  to  corporations  as  to  natural  persons,  will 
hardly  be  denied." ' 

In  the  case  cited  from  22  New  York,  the  court  illustrate  the 
correctness  of  this  principle  in  the  following  language:  "  Can 
then  two  railroad  corporations,  having  connecting  lines,  thus 
unite  their. business  for  the  purpose  of  promoting  their  common 
interests;  charter  another  connecting  road  in  furtherance  of  the 

^Mead  v.  New  York,  Housatonic  &  South.  &  N.  Ind.  R.  R.  Co.,  22  N.  T. 

Northern  R.  B.  Go,.  45  Conn.  199,  17  258;     Tagart   v.    Northern     Central 

Am.  By.  Bep.  367.  Ry-    Co.,   29  Md.   S57;   Callander  v. 

'Racine  &  Miss.  B.  R.  Co.  e.  The  Painesville  &  H.  R.  B.  Co.,  11  Ohio 

Fanners'  Loan  and  Trust  Co.,  49  111.  St.  516;   Beynolds  v.  Myers,  51  Vt. 

331,  .347;  S.  C.  1  Withrow's  Corp.  Cas.  455. 
441,  452,  453;    Bissell  v.  The  Mich. 
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same  policy;  hold  themselves  out  to  the  public  as  carriers  orer 
the  whole  route;  enter  into  contracts  accordingly;  receive  the 
benefit  of  those  contracts;  and  then,  when  liabilities  arise,  in- 
terpose the  violation  of  their  own  charters  to  shield  them  from 
responsibility?  Such  a  defense  is  shocking  to  the  moral  sense, 
and  although  it  appears  to  have  some  support  in  judicial  opin- 
ions, I  think  it  has  no  foundation  in  law."  * 

7,  When  a  company  is  estopped  to  d^liy  consolidation. — 
Two  or  more  railroad  companies  holding  themselves  out  to  the 
community  as  a  consolidated  company,  and  practically  doing 
business  as  such,  and  thereby  inducing  persons  to  accredit  thein 
or  deal  with  them  as  such,  on  the  faith  of  such  appearances  and 
assumptions,  will  be  estopped,  in  judicial  proceedings  involving 
eitlier  the  legality  or  the  fact  of  such  consolidation,  from  deny- 
ing that  they  are  a  consolidated  company  such  as  tliey  have 
holden  themselves  out  to  be." 

8.  When  a  company  is  not  estopped  to  deny  consolidation. 
^But  such  practical  consolidation,  done  without  authority  of 
law,  will  not  work  an  estoppel  when  effected  for  purposes  foreign 
to  the  objects  of  the  original  organization  and  charter  of  the  re- 
spective companies.  As,  for  instance,  where  two  railroad  corpo- 
rations, created  and  organized  for  the  purpose  of  constructing 
and  operating  railroads,  and  whose  respective  charters  contem- 
plated no  other  business,  afterward  assumed  to  consolidate  their 
respective  interests  and  companies,  and,  as  such  consolidated 
body,  to  purchase  a  steamboat  to  run  in  connection  with  their 
consolidated  road,  and  the  president  of  the  consolidated  company 
executed  notes  of  such  company  in  payment  for  the  boat;  it  was 
holden  that  said  notes  were  not  recoverable  at  law,  even  in  the 
hands  of  an  assignee,  as  they  were  executed  for  a  purpose  foreign 
to  the  legitimate  business  of  said  companies.' 

'Bissell  V.  The  Mich.  Southern  &  'Bissell  v.  The  Mich.  S.  &  N.  Ind. 

N.  Ind.  B.  R.  Co.,  22  N.  Y.  258,  263.  R.  R.  Co.,  22  N.  Y.  258;  Ciirey  v.  Cin- 

Where  one   of  several  consolidating  cinnati  &  Chicago  R.  R.  Co.,  5  Iowa, 

corporations  is  authorized  to  consoli-  357. 

date  with  any  other,  the  consolidation  'Pearce  v.  The  Madison  &  Indian- 
is  valid,  irrespective  of  the  power  of  apolis  B.  R.  Co.,  21  How.  441.  See 
the  others  to  consolidate.  Prospect  Hoagland  v.  Hannibal  &  St.  Joe  R.  E. 
Park  &  Coney  Island  R.'  R.  Co.  v.  Co.,  39  Mo.  451;  City  of  St.,  Joseph  v. 
Moynahan,  67  N.  Y.  871,  15  Am.  Ry.  Saville,  Id.  460. 
Rep.  102. 
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In  deciding  said  case,  the  Supreme  Court  of  the  United  States, 
Campbell,  Justice,  say:  "Tliere  was  no  authority  of  law  to 
consolidate  these  corporations,  and  to  place  both  under  the  same 
management,  or  to  subject  the  capital  of  the  one  to  answer  for 
the  liabilities  of  the  other;  and  so  the  courts  of  Indiana  have 
determined.  But  in  addition  to  that  act  of  illegality,  the  man- 
agers of  these  corporations  established  a  steamboat  line  to  run 
in  connection  with  the  railroads,  and  tliereby  diverted  their  cap- 
ital from  the  objects  contemplated  by  their  charters,  and  exposed 
it  to  perils  for  which  they  afforded  no  sanction.  Now,  persons 
dealing  with  the  managers  of  a  corporation  must  take  notice  of 
tlie  limitations  imposed  upon  their  authority  by  the  act  of  incor- 
poration." ' 

It  will  be  seen  that  this  case  is  one  sounding  exclusively  in 
contract,  and  is  unlike  the  one  cited  from  22  New  York  (Bissell 
u  The  Michigan  Southern  &  Northern  Indiana  Eailroad  Com- 
pany), which  was  for  injuries  received  by  a  passenger  from 
the  negligence  of  the  consolidated  company,  while  executing 
or  carrying  out  its  contract  for  the  transportation  of  the  in- 
jured party  as  a  passenger  on  one  of  its  trains.  Before  sell- 
ing the  boat  to  the  consolidated  company,  the  owner  had  an 
opportunity  of  consulting  their  respective  charters,  or  pre- 
tended charter  of  consolidation,  and  to  learn  whether  the  ob- 
jects of  the  organization  extended  to  transportation  by  water. 
And  not  only  so,  but  the  very  nature  and  ordinary  uses  of  the 
property  sold  was  notoriously  foreign  to  the  purposes  and  uses 
of  railroads,  which  the  vendor  was  bound,  as  a  reasonably  care- 
ful person,  to  take  notice  of.  Moreover,  the  sale  and  purchase 
was  effected  as  the  means,  and  with  intent,  to  the  violation  of  the 
railroad  companies' charters,  whilst,  in  the  case  from  22  New 
York,  the  supposed  consolidated  company  was  practically  operat-" 
ing  the  road,  and  carrying  passengers  thereon,  under  an  assumed 
right  so  to  do,  the  truth  or  legality  of  which  travelers  had  no 
means  of  testing  before  committing  themselves  to  the  cars  to  be 
transported  upon  the  road,  and  could  by  no  reasonable  intend- 
ment be  required  to  stop  and  make  inquiry  into  the  legal  or  ille- 
gal exercise  of  such  right  by  the  company.  Therefore  the  two 
cases  may  fairly  stand  as  entirely  consistent  with  each  other  in 

'Pearce  v.  The  Madiaon  &  Indianapolis  R.  R.  Co.,  21  How.  441. 
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their  rulings.     Thongli  they  apparently  differ,  yet  the  reason  of 
the  one  is  different  from  the  reason  of  the  other. 

9.  ESect  of  consolidation  on  personal  liability  of  stockhold- 
ers.— The  consolidation  of  two  or  more  corporations,  in  which 
personal  liability  of  stockholders  for  debts  of  the  corporations 
exists,  into  a  consolidated  company  in  the  charter  of  which  such 
personal  liability  is  abolished,  does  not  release  from  such  liabili- 
ty existing  stockholders,  ifii  reference  to  debts  then  existing  against 
such  corporations,  respectively,  but  the  same  may  be  enforced  to 
the  same  extent  as  if  no  consolidation  had  taken  place;'  but  as 
to  new  stockholders  of  the  consolidated  company,  subscribing  to 
capital  stock  after  the  consolidation,  no  such  personal  liability 
will  e^ist." 

10.  Effect  of  consolidation  on  rights  of  stockholders. — By  the 
consolidation  of  railroads,  the  stockholders  in  the  respective  roads 
are  not  ipso  facto  rendered  legal  stockholders  in  the  new  or  con- 
solidated organization  or  corporation.  They  have  thereby  only 
an  equitable  right  to  an  interest  therein,  commensurate, ^to  rata, 
to  the  amount  of  stock  held  in  the  original  corporation  or  corpo- 
rations; and  until  the  old  stock  is  surrendered,  and  converted  in- 
to stock  of  the  new  company,  they  are  not  stockholders  in  such 
new  corporation,  and  have  not  such  legal  status  as  will  enable 
them  to  prosecute  suits  against  such  new  corporation  in  the  char- 
acter of  stockholders.'  But  it  is  otherwise  if  the  consolidation 
be  effected  in  accordance  with  a  law  contemplating  the  same,  in 
force  at  the  time  of  subscribing  for  the  stock.' 

In  an  action  by  a  stockholder  in  one  of  the  old  corporations 
to  enforce  a  contract  to  pay  specified  dividends  upon  preferred 
stock  held  by  him,  the  officers  of  the  consolidated  company  are 
not  necessary  or  proper  parties.'  The  reasons  for  this  practice  at 
■com^mon  law  no  longer  exist,  it  seems,  under  the  ifew  York 
code.' 

'  Ochiltree  v.  The  Railroad  Compa-  Ind.  (Tanner),  358. 

ny,  21  Wall.  249.  'Sparrow  v.  EvansviUe  &   Craw- 

2  Ochiltree  v.  The  Railroad  Compar  fordsville  R.  R.  Co.,  7  Ind.  (Porter), 

ny,  21  WaU.  249.  369. 

.     '  Phila.  &  Erie  R.  R.  Co.  ».  Cata-  "Chase  v,  Vanderbilt,  62  N.  Y.  307, 

wissa  R.  R.  Co.,  53  Penn.  St.  20,  60,  12  Am.  Ry.  Rep.  141. 

62;   McCray  ».  Junction  R.  R.  Co.,  9  «i6W. 
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1.  Power  to  lease,  at  common  law. — Eailroad  corporations 
created  by  or  under  the  laws  of  one  state,  may,  without  special 
or  statutory  authority  so  to  do,  lease  and  operate  railroads  situ- 
ated in  another  state,  and  owned  by  companies  created  by,  or  un- 
der the  laws  of,  such  other  state,  if  there  be  no  statutory  or  pos- 
itive law  therein  prohibiting  the  same.' 

And  when  a  railroad  corporation  created  by  or  under  the  laws 
of  one  state,  whose  existence  and  legal  organization  are  not  dis- 
puted, assumes  to  make  contracts  within  another'  state,  through 
its  agents  or  employes,  then  in  actions  against  it  to  enforce  such 
contracts,  it  is  not  necessary  for  the  plaintiff,  in  the  first  place,  or 
in  his  direct  proof,  to  produce  any  other  evidence  of  such  foreign 
company's  power  to  contract  than  the  fact  of  its  assuming  so  to 
do." 

The  leasing  of  a  railroad,  with  authority  in  the  lessee  to  take 
tolls,  involves  the  franchise,'  and  requires  the  action  and  consent  of 
tlie  stockholders,  formally  expressed  at  a  stockholders'  meeting.* 
The  directors  have  no  power  to  do  so  without  leave  of  the  stock- 
holders, regularly  expressed;  no  informal  consent  is  sufficient." 


'  MoCluer  v.  The  Manchester  &  Law- 
rence R.  R.  Co.,  13  Gray,  124.  But 
see  Thomas  v.  West  Jersey  R.  R.  Co., 
101  U.  S.  71. 

'  McCluer  v.  The  Manchester  &  Law- 
rence R.  K.  Co.,  13  Gray,  124. 
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'  Stevens  et  al.  v.  Davison,  18  Gratt. 
819. 

*  Stevens  et  al.  v.  Davison,  18  Gratt. 
819. 

'  Stevens  et  al.  v.  Davison,  18  Gratt. 
819. 
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Ill  the  case  here  cited  from  18  Gratt.,  there  was  a  by-law  of  the 
corporation  prohibiting  the  making  of  any  contract  involving 
the  franchise,  without  leave  of  the  stockliolders  in  general  meet- 
ing; but  this  is  only  a  re-assertion  of  a  general  principle,  and  we 
do  not  understand  the  decision  as  put  entirely  on  that  ground. 

2.  statutory  power  to  lease, — In  lowa  railroad  corporations 
have  express  autiiority  of  the  statute  to  lease  or  sell  their  rail- 
way property  and  franchises  to  any  corporation  owning  or  oper- 
ating a  connecting  railway;'  and  the  corporation  thus  operating 
the  railway  of  another  is  liable  in  the  same  manner,  and  to  the 
same  extent,  as  though  such  railway  belonged  to  it.'  A.nd  so 
such  railroad  corporations  may,  by  the  same  statute,  make  run- 
ning arrangements  with  railroad  corporations  operating  lines 
connecting  with  their  respective  roads.' 

Authority  in  law  for  a  railroad  corporation  to  lease  out  its  rail- 
road, includes  power  to  also  lease  and  transfer  the  incidents  and 
appurtenances  thereof.'  Hence,  where  a  railroad  company  is  it- 
self the  lessee  of  a  road  connecting  with  its  own  road,  and  is  op- 
erating the  same  in  connection  with  its  own,  a  lease  of  its  own 
original  road,  together  with  the  road  so  held  under  lease  by  it, 
with  the  appurtenances  and  incidents,  will  pass  to  the  lessee  the 
control  of  both  such  roads.'  Nor  does  it  matter  that  the  con- 
nection of  the  roads  is  merely  by  means  of  au  intervening  road, 
or  even  that  they  are  of  different  gauge.  A  business  connection, 
by  the  interchange  of  freights  and  passengers,  is  sufficient  to 
come  within  the  statutory  provision  "  that  the  roads  of  the  com- 
panies so  contracting  or  leasing  shall  be  directly,  or  by  means 
of  intervening  railroads,  connected  with  each  other."" 

A  lease  by  one  railroad  company  from  another  of  its  road,  and 
a  purchase  therewith  of  all  its  rolling  stock,  and  an  assumption 
of  its  debts,  except  mortgage  debts,  is  not,  though  it  be  for  a 
term  of  ninety-nine  years,  such  an  assignment,  when  made  by 
virtue  of  an  act  of  assembly,  as  will  place  the  transaction  in  the 

I  Code  of  1873,  p.  238,  sec.  1300.  Rep.  54. 

"Code  of  1373,  p.  238,  sec.  1300.  'Phila.  &  Erie   R.  R.  Co.  v.  Qatar 

=  Code  of  1S73,  p.  238,  sec.  1-300.  -wissa  R.  R.  Co.  and  others,  63  Penn. 

*  Phila.  &  Erie  R.  R.  Co.  v.  Catar  St.  20. 

wissa  R.  R.  Co.  and  others,  ,■53  Penn.  '  Phila.  &  Erie  E.  R.  Co.  ».  Cata- 

St.  20.    And  to  lease  to  a  foreigrn  cor-  -wissa  R.  R.  Co.  and  others,  53  Penn. 

poration:  Stewart  v,  Lehigh  Valley  R.  St.  20. 
R.  Co.,   38   N.  J.  505,  13  Am.  Ry. 
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light  of  a  trust  with  preferences  for  the  benefit  of  creditors.' 
Sach  a  contract  being  expressly  allowed  by  the  law  itself,  and 
it  being  within  the  corporate  capacity  of'  the  company  to  make 
the  same,  tlie  making  or  carrying  of  the  same  into  effect  will  not 
be  enjoined." 

The  lessee  of  a  railroad  takes  all  the  interest  of  the  leased 
road  in  lands  or  easements  which  have  inured  to,  or  are  subject 
to  the  use  of,  the  road  so  leased,  and  which  are  convenient  and 
necessary  for  its  proper  use.'  And  therefore,  if  a  portion  there- 
of be  taken  and  condemned  for  the  use  of  another  road,  the  con- 
demnation money  is  payable  to  the  lessee,  to  be  used  by  such 
lessee  as  damages  during  the  term  of  the  lease.* 

3.  Liability  of  lessors  and  lessees. — Tlie  lessees  of  a  railroad 
company  are  liable  to  an  action  for  injuries  committed  ia  oper- 
ating the -road,  to  the  same  extent,  and  in  like  manner,  as  the  lessor 
would  be  if  the  road  was  in  possession  of  and  operated  by  itself.' 
In  the  case  here  cited  from  29  Vermont,  the  court  say:  "  It  is  well 
settled  in  practice,  and  by  repeated  decisions,  that  the  lessees  of 
railroads  are  liable,  to  the  same  extent  as  the  lessors  would  have 
been,  while  they  continue  tq,  operate  the  road." 

'  Gratz  V.  Penn.  R.  R.Co  ,  and  Phila.  *Matter  of  N.  Y.  Cent.  R.  R.  Co., 

&  Erie  R.  R.  Co.,  41  Penn.  St.  447.  supra. 

"Gratz  ».  Penn.  R.  R.Co.,  and  Phila.  'Clement   v.  C&.nfield.  28  Vt.  302; 

&  Erie  R.  R.  Co.,  41  Penn.  St.  447.  Sprague     v.     Smith,    29    Vt.    421; 

"In  the  Matter  of  the  New  York  Tracy  ».  The  Troy  &  Boaton   R.   R. 

Cent. R. R.Co.,  49  N.Y.  (4  Sickels),414,  Co.,  33  N.  Y.  (11  Tiffany),  438;  WaR- 

420.    Where  the  power  to  take  a  lease  mert).  Delaware,  Lackawanna  &West- 

of  a  railroad,  built  under  the  general  em  R.  R.  Co.,  80  N.  Y.  212;  S.  C.  1 

railroad  law,  is  derived  solely  from  Am.  and  Eng.  R.  R.  Cas.  122;  Hall 

this  law,  the  rights  and  liabilities  un-  v.  Brown,  54  N.  H.  495;  S.  C.  58  Id. 

der  the  lease  are  governed  by  it,  and  93;  Mahoney  v.  Atlantic  &  St.  Law- 

not  by  the  charter  of    the  company  rence  R.  R.  Co.,  63  Me.  68;  Davis  v. 

which  becomes    lessee:    McMillan  v.  Providence  &  Worcester  R.   R.   Co., 

Michigan  Southern  &  Northern  Indi-  121  Ma&a.  134.    But  a  lessee  can  not 

ana  R.  R.  Co.,  16  Mich  79.     In  Ten-  be  held  liable,  either  at  common  law 

nessee  it  is  held,  that  a  receiver  of  a  or  by  virtue  of  the  statute,  for  torts 

railroad,  appointed  by  the  governor,  committed  by  the  lessor  prior  to  the 

can  not,  by  leasing  the  road,  vest  the  execution   of  the   lease:   Pittsburgh, 

lessees  with  such  an  interest  in  the  Cincinnati    &    St.  Louis    Ry.  Co.  r. 

road  and  its  franchises  that  it  can  not  Eain,  35  Ind.  291.     A  lessor  may  by 

be  divested  by  an  act  of  the  legislature:  statute  be  made  liable  for  the  torts 

McMinnville  &  Manchester  R.  R.  Co.  of  the  lessee:  Quested  ».  Newburyport 

V.  Huggins,  69  Tenn.  177,  20  Am.  Ry.  &  A.  Horse  R.  R.  Co.,  127  Mass.  204. 
Rep.  173. 
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And  so  they  are  held  liable  in  Wisconsin  and  in  Maine,  on 
general  principles,'  and  the  lessee  can  not  set  xip  as  a  defense 
that  the  lease  was  made  without  authority  of  law." 

In  the  case  of  the  Ohio  &  Mississippi  Railroad  Company  v. 
Dunbar  and  another,'  the  Supreme  Court  of  Illinois,  declining 
to  consider,  as  unnecessary  in  disposing  of  the  case,  whether  a 
railroad  company  may  legally  make  such  a  lease  of  its  road  as 
will  authorize  the  lessee  to  run  and  use  the  road,  held,  however, 
that  no  such  leasing  of  a  railroad  can  absolve  the  real  owners 
from  liability  in  law  to  the  public  for  injuries  sustained,  and  for 
damages  resulting  from  breach  of  contract  entered  into  by  per- 
sons with  the  lessee.  That  court,  Walkbe,  Justice,  say:  "If 
such  leases  may  be  made,  and  the  effect  claimed  results  from 
them,  railroads  may  avoid  all  liability  to  the  public."  And  that 
"  if  such  leases  should  be  to  irresponsible  and  reckless  persons, 
the  remedies  for  wrongs  inflicted,  duties  omitted,  and  contracts 
violated  by  the  lessee,  would  not  be  worth  pursuing."  ' 

This  case,  however,  was  one  arising  on  a  contract  for  the  ship- 
ment of  freights,  and  grew  out  of  an  alleged  breach  thereof,  as  to  the 
manner  of  performing  the  same  by  liie  lessees  running  the  road. 
The  Ohio  &  Mississippi  Railroad  Company  were  chartered  by 
an  act  of  assembly,  by  direct  legislation,  and  were  not  merely  a 
corporate  association,  organized  under  a  general  incorporation 
law,  as  corporations  are  created  in  some  of  the  states;  and  the 
court  expressly  put  their  ruling,  at  least  to  a  great  extent,  upon 
the  supposed  or  implied  contract  arising  out  of  the  acceptance 

'MoCall  V.  Chamberlain,  13  Wis.  » 20  111.623. 

637;  Whitney  v.  Atlantic  &  St.  L.  R.  *20  lU.  627.    See  also  Fontiiine  ». 

R.  Co.,  44  Maine,  362;  Wyman  v.  Pe-  Southern  Pacific  R.  R.  Co.,  64  Cal. 

nobscot   &  Kennebec  R.  R.  Co.,  46  64-5;  S.  C.  1  Am.  and  Eng.  R.  R.  Cas. 

Maine,  162.    A  lease  of  a  railroad  is  159;  York  &  M.  L.  R.  R.  Co.  v.  Wi- 

such  an  assignment  of  a  lease  held  by  nans,    17    How.    80;    Alexandria   & 

the  railroad,  as  will  bind  the  lessee  as  Washn.  R.  R.  Co.  v.  Brown,  17  Wall, 

an  assignee  of  the  lease,  if  he  accepts  445;  Langley  v.  Boston  &  Me.  R.  R. 

the  assignment  by  entering  into  posses-  Co.,  10  Gray,  103;  Nelson   v.  Vt.  & 

sion:  Ecker  v.  Chicago,  Burlington  &  Can.  R.  R.  Co.,  26  Vt.  717;  Macon  & 

Quincy  R.  R.  Co.,  8  Mo.  App.  223;  Augusta  R.  R.  Co.  v.  Mayes,  49  Ga. 

S.  C.  1  Am.  and  Eng.  R.  R.  Cas.  357.  855;  Chicag'o  &  Rock  Island  R.  R.  Co. 

2  Doolan  v.  Midland  Ry.  Co.,  Law  v.  Whipple,  22  lU.   105;    Abbott  v. 

Rep.    2  App.  Cas.   792;  McCluer  v.  Johnstown,  G.  &  K.  Horse  R.  R.  Co., 

Manchester  &  L.  R.  R.  Co.,  13  Gray,  80  N.  Y.  27;  S.  C.  21  Alb.  Law  Jour. 
124. 
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thereof,  to  discharge  the  duties  imposed  on  them  thereby;  and 
also  held  that  the  chartered  privileges  of  the  company  were  in 
their  nature  exclusive,  and  therefore  those  receiving  the  same 
could  not  divest  themselves  of  liability  for  the  manner  of 
using  the  same  by  leasing  out  their  franchise  or  road.'  But 
that  court  also  held,  in  the  same  case,  that  the  company,  or 
a  lessee  of  the  company,  may  hire  the  use  of  cars  to  persons  for 
, (freighting  purposes,  to  be  loaded  by  the  hirers  thereof  in 
such  manner  as  they  may  choose,  and  that  in  such  cases  the 
company  or  lessee  thereof  will  incur  no  risk  as  to  the  manner  in 
which  the  cars  are  loaded.  This  will  remain  entirely  under 
the  hirers'  control,  and  they  alone  will  be  responsible  for 
their  want  of  judgment  in  regai-d  to  the  same,  and  also  for  any 
losses  occasioned  by  an  inherent  defect  of  the  article,  causing  its 
destruction.* 

A  railroad  company  that  allows  the  use  of  its  road,  in  common 
with  itself,  by  another  company,  is  liable  for  injuries  inflicted 
upon  one  of  its  own  passengers  from  the  negligence  of  snch 
other  company  in  running  its  trains  upon  such  road.  The 
company  owning  the  road  can  not  relieve  itself  from  respon- 
sibility for  injuries  committed  thereon,  by  giving  to  another 
company  the  privilege  of  using  the  road  in  common  with 
itself,  although  the  injury  be  caused  by  the  negligence  of  the 
latter.'  And  a  lessee  may  become  liable  in  a  like  manner  bj 
permitting  another  company  to  use  the  road.' 

In  the  case  here  cited  from  5  Wallace,  the  accident  and  injury 
occurred  in  Illinois,  by  a  collision  between  a  train  of  the  com- 
pany owning  the  road  and  a  train  of  the  company  using  the 
same  by  permission  of  such  owner,  and  which  collision  was 
caused  by  the  negligence  of  the  company  thus  using  the  road 
by  lease  or  permission.  The  Supreme  Court  of  the  United 
States  say:  "The  question  has  been  settled,  and  we  think  rightly, 

'20  111.  626.  26  Vt.  717;  Abbott  ».  Johnstown,  G. 

'  20  111.  628.  &  K.  Horse  B.  R.  Co.,  80  N.  Y.  27;  S. 

'  Ills.  Cent.  R.  R.  Co.  t>.  Barron,  5  C.  21  Albany  Law  Jour.  193.    And  so 

Wall.  90;  Chi.,  St.  Paul  &  Fond  du  if  the  owner  company  permit  the  road 

Lao  R.  R.  Co.  v.  McCarthy,   20  111.  to  be  run  in  its  name,  it  will  still  re- 

385;  Ohio  &  Miss.  R.  R.  Co.  v.  Dun-  main  liable:  Bower  v.  B.  &  S.  W.  R. 

bar,  20  111.  623;  Chi.  &  Rock  Isld.  R.  R.  Co.,  42  la.  546. 
R.  Co.  V.  Whipple,  22  111.  105;  Nel-         'Pittsburgh,  Cin.  &  St.  Louis  Ry. 

son  V.  Vermont  &  Canada  R.  R.  Co.,  Co.  v.  Campbell,  86  111.  443. 
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in  the  courts  of  Illinois,  holding  the  owner  of  the  road  liable."  ' 
Both  the  lessee  and  the  receiver  of  parts  of  a  railroad,  jointly 
operating  the  same,  are  liable  for  damages  occurring  to  a  pas- 
senger thereon."  The  possession  of  the  receiver  must  be  exclu- 
sive in  order  to  throw  the  liability  entirely  on  him,  and 
the  servants  of  the  road  should  also  be  employed  by  and  con- 
trolled by  him.'  If  the  road  be  run  on  joint  account,  and  the 
servants  be  employed  and  controlled  by  the  lessee  and  receiver 
jointly,  then  both  are  responsible  for  injuries.*  And  so,  if  tlie 
road  be  run  by  a  lessee,  and  tickets  be  sold  in  the  name  of  the 
company,  the  company  is  still  responsible,  for  the  lessee  is  its 
representative,  and  it  is  holden  to  be  out  of  the  power  of  the 
company  to  escape  its  obligations  by  a  voluntary  surrender  of 
its  road  into  the  hands  of  lessees.' 

Under  the  act  of  the  Iowa  Assembly  of  1862,  rendering  rail- 
road companies  absolntely  liable  to  pay  for  live  stock  injured  or 
killed  upon  their  roads  at  places  where  such  companies  have  a 
right  to  and  have  failed  to  fence,  the  Supreme  Court  of  Iowa, 
Weight,  Justice,  hold  that  such  liability  does  not  extend  to  the 
case  of  a  single  lessee,  or  individual  person,  temporarily  operat- 
ing a  railroad  as  a  lessee.  That  such  temporary  lease  does  not 
carry  with  it  the  right  of  fencing,  or  the  liability  which  results 
from  the  omission  thereof;  but  that  this  right  and  this  liability 
still  rest  upon  the  lessor  company,  and  that  it  is  the  organized 
"  company"  which  by  said  statute  is  rendered  liable  in  such  cases. 
In  short,  that  the  liability  is  only  commensurate  with  the  right 
to  fence,  which  right  does  not  inure  to  a  temporary  lessee.' 

'  5  Wall.  104.  the  lessee  to  care  for  the  property,  and 

2  Alexandria  &  "Washington  R.  E.  the  lessor  was  held  not  liable  for  the 

Co.  V.  Brown,  17  Wall.  445.  lessee's    negligence    to    keep  up  the 

'  Alexandria  &  Washington  R.  R.  fence.    By  the  first  section  of  the  In- 

Co.  V.  Brown,  17  Wall.  445.  diana  statute  of  March  4,  1863  (1  R. 

*  Alexandria  &  Washington  R.  R.  S.  1876,   p.  751),   it  is  provided  that 

Co.  e.  Brown,  17  Wall.  445.  where  a  leased  road  is  operated  by  a 

» Alexandria  &  Washington  R.  R.  a  lessee  "  in  the  corporate  name  of  the 

Co.  t).  Brown,  17  Wall.  445.  owner,"  the  lessee  is  liable  individu- 

•Liddle  «.  Keokuk,   Mount  Pleas-  ally,  or  jointly  with  the   owner,  for 

ant  &  M.  R.  R.  Co.  and   others,    23  failure  to  fence.    It   is   held  that  a 

Iowa,  378;  Ditchett  e.  Spuyten  Day-  lessee    operating  a  road  in  his  own 

vil  &  Port  Morris  R.  R.  Co.,  67  N.  Y.  name     is     not    liable    under     this 

425,  15  Am.  Ry.  Rep.  109.     In  the  statute:  Pittsburgh,  Cincinnati  &  St. 

latter  case  there  was  a  covenant  by  Louis  Ry.  Co.  v.  Bolner,  57  Ind.  572, 18 
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But  that  if  one  or  more  itidividual  persons,  even  without  cor- 
porate existence,  should  build  or  operate  a  railroad  as  their  own, 
and  having,  by  reason  of  such  ownership,  a  right  to  fence  the 
same,  then  the  same  court,  in  the  case  above  cited  from  23  Iowa, 
hold  that  liability  for  such  killing  or  injury  of  live  stock,  in 
case  of  omission  to  fence  their  road,  would  attach  to  the  person 
or  persons  so  building  and  operating  the  same.' 

In  Stewart  v.  The  Chicago  &  iS"orthwestern  Railroad  Com- 
pany, however,  the  same  court  and  judge  (Weight,  Justice)  hold 
that  a  railroad  corporation  in  possession  of  and  running  a  road, 
as  permanent  lessee,  for  the  term  of  its  charter,  of  the  road  of 
another  railroad  corporation,  and  which  lessee  company  assumes 
and  exercises  the  right  to  fence,  repair  and  keep  up  the  leased 
road,  is  liable  for  live  stock  injured  or  killed  upon  such  leased 
line  of  railroad,  to  the  same  extent  and  under  like  circumstances 
as  the  lessors  would  be  if  remaining  in  possession  and  running 
tlie  road  themselves,  and  the  injury  had  occurred  by  reason  of 
their  omission  to  fence.  In  this,  latter  case  the  court  say: 
"  Here,  too,  defendant  had  built  and  maintained  fences  along 
the  line  of  the  road,  in  all  things  treating  the  same  as  under  its 
exclusive  management  and  control.  It  manifestly,  from  the  facts 
affirmatively  found,  had  the  same  power  to  protect  itself  as  the 
lessor  cpuld  have  if  still  running  the  road ;  and  it  is  this  consid- 
eration which  becomes  controlling  in  looking  at  the  language 
and  endeavoring  to  discover  the  meaning  of  the  statute."  " 

4.  Contracts,  leases  and  benefits  thereof  may  be  mortgaged. 
— By  the  statute  of  Iowa,  all  contracts   for  running  arrange- 

Am.  Ry.  Rep.  450.    See  Same  «.  Han-  Southern  Pacific  R.  R.  Co.,  54  Cal. 

non,  60  Ind.  417;  Same  v.  Currant,  61  645;  S.  C.  1  Am.  &  Eng.  R.  R.  Cas. 

Ind.  38;  Cincinnati,  Hamilton  &  Day-  159;   and  in    Kansas:    Kansas    City, 

ton  R.  R.  Co.  V.  Bunnell,  Id.  183;  Jef-  Fort  Scott  &  Gulf  R.  R.  Co.  v.  Ewing, 

fersonville,  Madison  &  Ind.  R.  R.  Co.  23  Kans.  273. 

V.  Downey,  Id.  287.    See  also,  holding  '  Liddle  v.  Keokuk,   Mount  Pleaa- 
hoth  companies  liable.  Bean  v.  Atlan-  ant  &  M.  R.   R.   Co.  and  others,  23 
tic  &  St.  La.wrence  R.  R.  Co.,  63  Me.  Iowa,  378;  Cook  v.  Milwaukee  &  St. 
293;  McGrath  v.  N."Y.  Cent.  &  H.  R.  Paul  Ry.  Co.,  36  Wis.  45. 
R.  R.  Co.,  63  N.  T.  522.    And  such  a  ^  stewai-t  v.  The  Chicago  &  North- 
defense  may  be  proved  before  a  justice  western  R.  R.  Co.,  27  Iowa,  282;  Clary 
of  the  peace  without  a  plea  in  bar:  v.    Iowa   Midland    Ry.  Co.,    37  la. 
P.,  C.  &  St.  L.  Ry.  Co.  V.  Bolner,  su-  344;  Downing  v.  Chi.,  Rock  Island  & 
pra.    In  California  the  lessor  is  held  Pac.  R.  R.  Co.,  43  la.  96. 
liable  for  failure  to  fence:  Fontaine  v. 
39 
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ments  or  the  use  of  railroads,  and  all  leases  of  raili-oads,  may  be 
mortgaged  for  ttje  purpose  of  securing  construction  bonds,  in 
the  same  manner  as  other  property  of  the  corporation.'  But 
where  contracts  are  made  by  a  railroad  corporation  under  one 
corporate  name,  for  payments  to  it  upon  delivery  of  stock,  and 
subsequently  such  corporation  shall  have  changed  its  corporate 
name,  or  the  real  ownership  of  its  rights,  powers,  property  and 
franchises'  shall  have  passed,  legally  or  equitably,  to  another 
company,  no  such  payments  shall  be  enforced  until  tender  or  de- 
livery of  such  stock  by  such  last  named  corporation." 

5.  Lessees  must  conform  to  the  charter  of  the  lessors. — Les- 
sees and  others  using  a  railroad,  must  conform  to  the  charter 
requirenjents  of  the  railroad  company  whose  road  they  occupy 
or  use°. 

In  some  of  the  states  there  is  a  statutory  liability  imposed  up- 
on lessees,  to  the  same  extent  as  against  the  real  owners  of  rail- 
roads, for  failure  to  fence  against  live  stock,  and  for  injury  to 
such  stock  inflicted  where  roads  are  not  fenced.*  In  New  York, 
by  Stat.  1864,  the  requirement  extends  only  to  the  benefit  of  the 
adjoining  land  holder,  and  the  liability  is  for  the  injury  to  live 
stock  of  such  owner  as  for  want  of  a  fence.* 

In  Iowa,  railroads  are  required  to  be  fenced  at  all  places  not  pub- 
lic, but,  as  in  N"ew  York,  the  liability  or  penalty  is  not  for  omit- 
ting to  fence  in  itself,  but  for  live  stock  injured  wliere  the  road 
is  not  fenced,  except  in  public  places,  as  roads,  road  crossings, 
and  in  depot  grounds,  and  corporate  towns  and  cities;'  and 
the  provisions  of  the  Iowa  statute  of  1862,  though  held   by  the 

•Code  of  187.S,  p.  238,  Sec.  1,301.  Cent.  &  H.  R.  R.  R.  Co.,  67  N   T 

2 Code  of  1873,  p.  238,  Sec.  1,302.  153;  S.  C.  6  Hun,  600;  White  v.  UHca 

'City  of   Chicago    v.    Evans  "and  &  B.   R.  R.   R.  Co.,  15   Hun,    333- 

others,  24  III.  52,  55.  Crawford  v.  N.  Y.  Cent.  &  H.  B.  r! 

^Statute  of  New  York  of  1864,  Chap.  R.  Co.,  18  Hun,  108;  Duffy  ».  N.  Y.  & 

SSii'  Sec.  2.  Harlem  R.  R.    Co.,  2   HUton,    496; 

^  Statute  of  1864,  Chap.  582,  Sec.  2.  Sheaf  b.  Utick  &  B.  R.  R.  R.  Co.,  2 

But  by  the  act  of  said  state  of  1850,  the  Thomp.  &  C.  388. 

liability  is  extended  to  others  than  the  « Davis  v.  B.  &  M.  R.  R.  R.  Co.,  26 

adjoining  owners :  Corwin  v.  N.York  &  la.  549;  Indianapolis,  Cin.  &  Lafayette 

Erie  R.  R.  Co.,  13  N.Y  42;  Bradley  v.  R.  R.  Co.  v.  Warner,  35  Ind.  515;  Jef- 

BuSfalo,  N.  Y.  &  Erie  R.  R.  Co.,  34  N.  fersonville,  Madison  &  Ind.  R.  R.  Co. 

Y.  427;  Shepard  v.  Same,  35  N.Y.  641 ;  v.  Huber,  42  Ind.  173;  lUs  Cent.  R  R. 

Purdy  V.  N.  Y.  &  New  Haven  R.  R.  Co.  v.  Bull,  72  111  537 

Co.,  61  N.  Y.  353;  Spinner  v.  N.  Y. 
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courts  not  to  extend  originally  to  lessees,'  are  now  by  statute 
made  to  apply  as  well  to  lessees  of  railroads  as  to  the  original 
or  real  owners  thereof."  In  Michigan  the  liability  is  by  statute 
extended  to  lessees,  agents  or  others  operating  railroads,  for  or 
by  authority  of  the  owners,  to  the  same  effect  as  if  owners  there- 
of.' 

The  original  statute  of  Iowa  applied  in  terras  only  to  railroad 
corporations  owning  and  operating  their  own  roads,  and  not  to 
lessees  of  such  corporations,  and  was  so  holden  by  the  Supreme 
Court  of  [owa  in  the  case  above  cited  from  volume  23  of  the 
reports  of  that  state,  and  still  more  especially  when  such  lessees 
are  private  individuals. 

A  similar  statute,  or  one  of  a  kindred  nature,  of  Vermont,  is 
held  by  the  courts  of  that  state  as  not  applicable  to  private  per- 
sons or  unincorporated  individuals  owning  and  operating  rail- 
roads, the  language  of  said  statute  being,  "  railroad  corpora- 
tions and  their  agents."  *  In  the  case  cited  from  23  Iowa,  the 
Supreme  Court  of  that  state,  Weight,.  Justice,  say,  in  a  case 
brought  against  a  private  person,  lessee  of  a  railroad:  "Our 
opinion  is  that  the  statute  will  not  warrant  this  construction. 
The  language  is  clear,  plain,  and  fairly  susceptible  of  but  one 
meaning.  The  law  does  not  require  a  lessee  to  fence  the  road,  nor 
make  him  liable  for  injuries  to  property  if  he  does  not."  "It 
is  the  company  that  has  the  power  and  right  to  fence — the,  com- 
pany organized  under  the  general  incorporation  act — and  it  is 
this  voluntary  association,  possessing  the  power  to  protect  itself, 
which  is  made  liable  for  a  failure  to  comply  with  the  implied, 
not  express,  requirements  of  the  statute.  A  lessee's  term 
may  continue  for  one  day,  one  month  or  one  year."  "  A  lessee 
comes  within  neither  the  letter  nor  spirit "  of  the  act." 

Under  the  statute  of  Massachusetts,  which  provides  substan- 
tially that  railroad  corporations  leasing  or  allowing  to  others  tiie, 
use  of  their  road  shall  be  liable  for  all  damage  done  or  *injury 

■  Liddle  v.  The  Keokuk,  Mt.  Pleas-         *  Cooley  v.  Brainerd,  38  Vt.  394.  The 

ant  &  Miss.  R.  R.  Co.,  23  Iowa,  378,  burden  of  proof  is  upon  the  plaintiff 

cited  ante,  subdn.  3.  to  make  proof  of  all  things  necessary 

^Code  of  Iowa  of  1873,  p.  233,  Sec.  to  bring  his  case  within  the  terms  of 

1,278.  the  statute,  or  else  he  can  not  recover: 

'Gardner  v.    Smith,  7  Mich.  410.  lb. 
See   Bay  City  &  E.  S.   R.  R.  Co.  v.         » 23  Iowa,  379,  380. 
Austin,  21  Mich.  390. 
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sustained  on  their  road,  or  in  the  use  of  the  same,  in  the  man- 
ner and  to  the  same  extent  as  they  would  be  liable  if  they  per- 
formed the  trajisportation  themselves,  it  is  held  that  by  the  leasing 
of  a  railroad  in  Massachusetts  to  a  railroad  company  of  an  ad- 
joining state,  whose  road  connects  therewith  at  the  state  line, 
the  domestic  company  is  not  exempt  from  liability  for  freight 
delivered  to  be  carried  over  its  road,  although  it  be  to  be  carried 
by  such  lessee,  but  that  it  is  liable  therefor,  and  for  a  loss  in  that 
respect,  just,  in  law,  as  if  discharging  the  duty  itself;  that  it 
can  not  thrust  off  its  responsibility  onto  a  corporation  existing 
only  in  another  sovereignty,  to  such  an  extent  as  to  bring  immu- 
nity to  itself.' 

6.  Leasing  railroads  in  Vermont,  Ne'w  Hampshire,  Massacha- 
setts  and  Virginia. — The  leasing  of  a  railroad  is  not  unlawful  or 
ultra  vires  in  Vermont.'  And  where  it  is  not  so,  bond  holders 
and  creditors  can  make  no  valid  objection  thereto.  Mortgagees 
and  other  creditors  of  railroad  corporations  take  subject  to  the 
right  of  the  corporations  to  lease  their  roads,  if  so  leased  for  a 
honafide  consideration,  and  clear  of  any  fraud  or  fraudulent  de- 
.  signs,  as  other  mortgaged  property  of  other  debtors  may  be 
leased  out.' 

And  so  in  New  Hampshire,  railroad  companies  may  lease  their 
roads.*  The  lessees  in  New  Hampshire  are  deemed  the  pro- 
prietors, and  are  liable  under  the  statute  as  such  for  damages 
by  fire:' 

The  ruling  in  Massachusetts  is,  that  a  domestic  railroad  cor- 
poration, leasing  its  road  to  a  railroad  corporation  of  another 
state,  and  although  not  operating  it  at  all  tliemselves,  yet  keep- 
ing the  freight  office  in  its  own  name,  and  by  its  own  officers  and 
employes,  for  the  receipt  of  freight  for  transportation  over  the 
line  so  leased,  to  a  connecting  point  of  the  road  of  the  lessee  at 

' Langley ».  Boston  &  Maine  R.  R.  'Pierce  v.  Emery,  32  N.  H.   503; 

Co.,  10   Gray,  103.     See   Abbott  v.  Boston,  C.  &  M.  R.  R.  Co.  v.  Gilraore, 

Johnstown,  G.  &  K.  Horse  R.  R.  Co.,  37  N.  H.  420;  Richards  v.  Merrimack 

80  N.  Y.  27;  S.  C.  21  Alb.  Law  Jour.  &  Connecticut  River  R.  R.  Co.,  44  N. 

193.  H.  127. 

''Vermont  &  Canada  R.  R.  Co.  v.  "  Pierce  v.  Concord  R.  R.  Co.,  51  If. 

Vermont  Cent.  R.  R.  Co.  et  al.,  34  Vt.  H.  590.    And  see  Daniels  v.  Hart,  118 

(5  Shaw),  2.  Mass.  543;    Davis  v.  Prov.  &  Worces- 

'Vermont  &  Canada  R.  R.  Co.  v.  ter  R.  R.  Co.,  121  Mass.  134. 
Vermont  Cent.  R.  R.  Co.,  34  Vt.  2. 
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the  state  line,  is  responsible  for  losses,  omissions  and  damages 
occurring  on  such  leased  line,  as  if  the  line  was  actually  run 
by  itself.' 

In  Yirginia,  provision  is  made  by  statute  for  leasing  railroads 
in  order  to  pay  their  cprporate  debts.  Under  this  statute  it  is 
held  that  the  road  must  be  leased  for  the  shortest  period  for 
"which  sufficient  rent  may  be  obtained  to  pay  the  debt- and  costs." 
If,  to  accomplish  this,  it  be  necessary  to  lease  for  a  term  whicli 
will  yield  a  surplus,  the  creditors  arc  entitled,  nevertheless,  to 
have  it  so  leased.'  Another  company  which  is  in  possession  of 
■the  road  should  be  made  a  party  to  proQeedings  instituted  for 
this  purpose.* 

'  Langley  v.  The  Boston  &  Maine  R.  Rep.  121. 

R.  Go.,  10  Gray's  Rep.  103.  » W.  &  S.  R.  R.  Co.  v.  Colfelt. 

2  Winchester  &  Strasburg  R.  R.  Co.  *  W.  &  S.  R.  R.  Co.  v.  Colfelt. 
V.  Colfelt,  27  Gratt.  777,  17  Am.  Ry. 
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FENCING  AS  MATTER  OF  POLTCE,  AND  IN  REFERENCE  TO  LIVE 

STOCK. 


Section. 

The  company  not  bound  to  fence 
at  common  law,        ...      1 

Statutory  obligation  to  fence,       .      2 

Such  statutory  obligation  to  fence 
is  not  applicable  to  public  roads 
and  places,  and  depot  grounds 
and  stations,  or  towns  and 
cities, 3 

Liability  under  the  statute  for  in- 
jury to  live  stock,     ...      4 

Liability  under  the  statute  as  for 
a  defective  fence,      ...      5 


Section. 

Fencing  at  angular  approaches  to 
highway  crossings,    ...      6 

Statutes  in  relation  to  partition 
fences, 7 

Not  bound  to  make  cattle-guards 
at  private  crossings,         .        .      8 

Liability  when  fence  is  left  open 
by  a  third  party,       ...      9 

Liability  where  the  owner  of  the 
live  stock  is  bound  to  fence,     .    10 

Action  under  the  statute  for  in- 
jury to  live  stock,     .       .       .11 


1.  The'  company  not  bound  to  fence  at  common  law, — Kail- 
road  companies  are  not  bound  by  any  principle  of  the  common 
law  to  fence  their  roads,  make  cattle-guards,  or  any  other  bar- 
rier or  inclosure  against  the  intrusion  of  live  stock  upon  their 
roads,  and  are  not  in  any  wise  liable  for  injuries  there  happen- 
ing merely  as  for  want  of  such  barriers,  cattle-guards  or  fences.' 
It  results  therefrom  that,  in  the  absence  of  any  statutory  pro- 
vision to  the  contrary,  if  live  stock  go  upon  an  uninclosed  rail- 
road, the  company  are  only  bound  to  the  use  of  reasonable  or 
ordinary  care  to  avoid  injuring  the  same,  and  that  if  such  stock 
are  injuired  thereon  without  the  negligence  of  the  company,  the 


'Henry  v.  The  Dubuque  &  Pacific 
R.  R.  Co.,  2  Iowa,  288;  Kennedy  v. 
The  Dubuque  &  Pacific  R.  R.  Co.,  2 
Iowa,  521;  Perkins  v.  The  Eastern 
R.  R.  Co.,  and  Boston  &  Maine  R.  B. 
Co.,  29  Maine,  307,  1  Am.  R.  Way 
Cases,  144;  Towns  v.  The  Cheshire  R. 
R.  Co.,  1  Foster  (21  N.  H.),  363;  Dean 
V.  Sullivan  R.  R.  Co.,  2  Foster  (22  N. 
H.),  316, 1  Am.  R.  Way  Cases,  214;  N. 


Y.  &  Erie  R.  R.  Co.  v.  Skinner,  19 
Penn.  St.  R.  298;  Pennsylvania  R.  R. 
Co.  V.  Riblet,  66  Penn.  St.  164;  WU- 
liams  V.  New  Albany  &  Salem  R.  R. 
Co.,  5  Ind.  (Porter),  111;  Indianapolis, 
Cincinnati  &  Lafayette  R.  R.  Co.  v. 
Barter,  38  Ind.  557,  10  Am.  Ry.  Rep. 
247;  Oregon  Cent.  R.  R.  Co.  v.  Wait, 
3  Oregon,  91;  S.  C.  6  Am.  Ry.'Reps. 
517. 
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owner  can  not  recover.'  So  if  such  injury  occur  by  reason  of 
negligence  on  the  part  of  the  company,  and  yet  the  owner,  by 
negligence  on  his  part,  contribute  to  bring  about  the  injury,  the 
owner  in  such  case  can  not  recover.' 

And  the  same  doctrine — tha^;  is,  that  at  common  law,  or  in  the 
absence  of  a  statute  requiring  it,  railroad  companies  are  not 
bound  to  fence  thCir  roads — is  asserted  in  Wisconsin.'  Live 
stock  found  straying  upon  railroads  there  are  trespassers ;  but, 
nevertheless,  they  may  not  be  wantonly,  or  even  carelessly,  in- 
jured or  destroyed.  Due  care — that  is,  ordinary  care — must  be 
observed  to  avoid  their  injury.*  If,  however,  the  injury  occur 
by  reason  of  the  negligence  of  both  the  railroad  company  and 
the  owner,  and  the  negligence  of  each  be  proximate  and  equal, 
or  if  the  defendant's  be  ordinary,  and  the  plaintiff's  gross,  as  the 
cause  thereof,  no  recovery  can  be  had.'  If  plaintiff's  negli- 
gence be  remote,  and  that  of  defendant  be  proximate,  then 
plaintiff  may  recover,  if  the  injury  could  have. been  avoided  by 
ordinary  care  on  the  part  of  the  defendant.' 

In  disposing  of  the  case  of  Stucke  v.  Milw.  &  Miss.  K.  R.  Co., 


iKaes  V.  Mo.  Pac.  E.  R.  Co.,  6  Mo. 
App.  397;  McPheeters  v.  Hannibal  & 
St.  Jos.  E.  E.  Co.,  45  Mo.  22;  Macon  & 
Augusta,  E.  E.  Co.  v.  Vaughn,  48  Ga. 
464,  II  Am.  Ey.  Eep.  387;  Ga.  E.  E. 
and  Bkg.  Co.  v.  Neely,  56  Ga.  540; 
Marietta  &  Cin.  R.  E.  Co.  v.  Stephen- 
son, 24  Ohio  St.  48;  Chicago  &  Alton 
R.  R.  Co.  V.  Engle,  84  111.  897;  Kuhn 
V.  Chi.,  Rock  Md.  &  Pac.  R.  R.  Co.,  42 
la.  420;  Mobile  &  Ohio  B.  p.  Co.  i'. 
WiUiams,  S3  Ak.  595;  Coyle  v.  Bait. 
&  Ohio  R.  R.  Co.,  11  W.  Va.  94. 

2  Poler  V.  N.  Y.  Cent.  R.  R.  Co.,  16 
N.  Y.  476,  483;  Indianapolis,  C.  &  L. 
R.  R.  Co.  V.  Harter,  supra;  post, 
subdn.  4. 

^  Pritchard  v.  La  Crosse  &  Mil.  E. 
R.  Co.,  7  Wis.  232;  Stucke  ».  Mil.  & 
Miss.  R.  R.  Ctf.,  9  Wis.   202. 

*  Stucke  V.  Mil.  &  Miss.  E.  R.  Co.,  9 
Wis.  202;  Chicago  &  N.  Western  By. 
Co.  V.  Goss,  17  Wis,  428;  Bennett 
».  The  Chicago  &  N.'w.  Ry.  <^Co.,  19 
Wis.  145.    '^ 


6  Sturke  V.  Mil.  &  Miss.  R.  E.  Co.,  9 
Wis.  202;  Chicago  &  N.  Western  Ry. 
Co.  V.  Goss,  17  Wis.  428,  431,  482 
(The  case  last  cited  did  not  involve  the 
question  of  fencing.  The  injury  oc- 
curred at  a  public  crossing,  where  no 
fence  is  required);  Galpin  V.Chicago 
&  N.  Westeri  Ey.  Co.,  19  Wis.  604; 
Fisher  and  another  v.  The  Farmers' 
Loan  &  Trust  Co.,  21  Wis.  73;  Les- 
seps  V.  Pontchartrain  E.  E.  Co.,  17  La. 
E.  361;  Fleytas  v.  Same,  18  La.  E. 
339;  Myers  v.  Perry  and  another,  1 
La.  An.  374;  Carlisle  v.  Holton  and 
another,  3  La.  An.  48;  Murphy  v. 
Diamond,  3  La.  An.  441 ;  Hulgh  v.  N. 
0.  &  CarroUton  R.  R.  Co.,  6  La.  An. 
495;  Damont  v.  Same,  9  La.  An.  441; 
Hill  0.  N.  0.,  Opelousas  &  G.  W.  R. 
E.  Co.,  11  La.  An.  292. 

« Stucke  ».  Mil.  &  Miss.  R.  R.  Co.,  9 
Wis.  202.  TTie  same  rule  applies  in 
such  cases  as  would  apply  if  the  ques- 
tions were  in  a  proceeding  between 
individuals:  Ih. 
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above  cited,  the  court  say:  "  We  can  find  no  statute,  either  gen- 
eral or  special,  imposing  upon  them  (the  company)  the  duty  of 
fencing  their  road.'"  But  subsequently,  under  the  statute  requir- 
ing railroad  corporations  to  fence  their  roads,  it  is  held  by  the 
same  court  that,  for  injuries  inflicted  by  the  trains  of  these  com- 
panies upon  live  stock  coming  upon  their  roads  at  places  where, 
by  law,  it  is  their  duty  to  fence,  and  at  which  they  have  not  fenced, 
the  companies  are  liable  absolutely,  irrespective  of  the  question 
of  negligence  or  want  of  ordinary  care,  although  there  is  noth- 
ing in  the  statute  declaring  sucli  liability.' 

2.  statutory  obligation  to  fence. — As  a  matter  of  police, 
the  legislatures  of  states  have  constitutional  power  to  enact  laws 
for  tlie  fencing  of  railroads,  and  to  enforce  the  same  by  reasona- 
ble penalties.  Such  laws  may  not  only  apply  to  corporations 
tliereafter  created,  but  may  be,  when  so  intended,  retroactive,  and 
applied  to  railroad  corporations  already  existing  at  the  time  of 
their  enactn:ent.  These  are  now  well-settled  principles,  the 
rightful  enforcement  of  which  is  found  in  the  sovereign  capacity 
of  the  state  to  provide  for  the  protection  of  the  lives  and  per- 
sons of  its  citizens,  and  others  under  its  care.'     Such  laws  apply 

'  Stucke  V.  Mil.  &  Miss.  E.  R.  Co.,  9  26  Mo.  441;  Trice  v.  The  Hannibal  & 

Wis.  202,  213.  St.  Joe  R.  R.  Co.,  49  Mo.  4:^8;   The 

'McCallf.  Chamberlain,  13  Wis.637,  Penn.  R.  R.  Co.  v.  Riblet,  66  Penn. 
638;  Bennett  v.  C.  &  N.  W.  Ry.  Co.,  St.  164;  Bulkley  v.  N.  York  &  N.  Har 
supra;  Blair  v.  Milwaukee  &  P.  R.  R.  ven  R.  R.  Co.,  27  Conn.  479;  Flint  & 
Co.,  20  Wis.  254;  Brown  v.  Same,  21  Pare  Marquette  Ry.  Co.  v.  Lull,  28 
Wis.  39;  Sika».  Chi.  &  N.W.  Ry.  Co.,  Mich.  (6  Post),  610.  But  this  statuto- 
21  Wis.  370.  See,  also,  Ohio  &  Miss.  ry  obligation  to  fence  does  not,  in  New 
Ry.  Co.  V.  Clutter,  82  111.  123;  Nail  Hampshire,  extend  to  the  benefit  of 
V.  St.  Louis,  Kansas  City  &  Northern  owners  of  cattle  that  are  unlawfully 
Ry.  Co.,  59  Mo.  112;  Cary  v.  Same,  pasturing  in  fields  adjoining  the  road: 
60  Mo.  209;  Small  v.  Chi.,  Rock  Isl'd  Woolson  v.  Northern  R.  R.  Co.,  19  N. 
&  Pac.  R.  R.  Co.,  50  la.  341.  But  if  H.  267;  Towns  v.  Cheshire  R.  R.  Co., 
the  road  be  fenced,  the  company  are  21  N.  H.  363;  Cornwall  v.  Sullivan  R. 
only  liable  for  gross  negligence  or  R.  Co.,  28  N.H.  161;  Chapin  ».  Same, 
willful  mjury.  And  though  there  be  39  N.  H.  53,  564;  Mayberry  v.  Concord 
an  unfenced  part  of  the  road  in  the  R.  R.  Co.,  47  N.  H.  391;  Giles  v.  Bos- 
vicinity  of  the  place  of  the  injury,  yet  ton  &  Maine  R.  R.  Co.,  55  N.  H.  552, 
to  hold  the  company  liable  as  for  11  Am.  Ry.  Rep.  203;  Maynard  d.  Bos- 
want  of  a  fence,  it  must  be  shown  that  ton  &  Me.  R.  R.  Co.,- 115  Mass.  468; 
the  animals  got  onto  the  road  at  such  McDonnell  ».  Pittsfield  &  N.  A.  R.  R. 
unfenced  place:  Bennett  v.  Chicago  &  Co.,  Id.  564;  Walsh  v.  Va.  &  Truckee 
N.  Western  Ry.  Co.,  19  Wis.  145.  R.  R.  Co.,  8  Nev.  110.    But  see  Ma- 

'  Gorman  v.  The  Pacific  R.  R.  Co.,  rietta  &  Cincinnati  R.  R.  Co.  v.  Ste- 
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as  well,  also,  to  corporations  created  by  special  charter  as  to 
those  incorporated  under  general  laws.' 

And  so  it  is  equally  within  the  police  power  of  the  state  to  re- 
quire railroad  companies  to  rebuild  fences  along  their  lines,  when 
destroyed  by  fire  emanating  from  sparks  of  their  locomotives,  or 
when  caused  by  the  act  of  any  of  the  employes  of  such  companies." 
Though  the  state  may  not  add  new  burdens,  outsid.e  of  those  con- 
templated by  their  charter,  to  the  contract  obligations  of  a  rail- 
road company,  as  a  mere  matter  of  benefit  to  the  adjacent  land- 
holder,' yet,  as  a  matter  of  police  and  protection  to  human  Ufe, 
the  state  has  full  power  to  make  such  requisition,  and  to  enforce 
the  same  by  suitable  penalties.* 

In  the  case  cited  from  12th  Indiana,  the  Supreme  Court  of  that 
state,  in  sustaining  this  power  of  the  state,  use  the  following  lan- 
guage: "  When  power  is  granted  to  organizations  to  prepare  ways 
for  carrying  passengers  from  point  to  point,  with  great  celerity, 
but  by  the  application  of  a  propelling  agent  of  known  danger 
and  almost  irresistible  force,  it  would  appear  but  reasonable 
that  a  right  should  be  lodged  somewhere  to  maintain  over  such 
organizations  a  supervisory  control,  by  which  they  might  be  com- 
pelled, under  penalties,  to  adopt  approved  means,  when  dis- 
covered, of  lessening  the  great  danger  arising  from  the  use  of 
such  agent  and  mode  of  conveyance.  Such  would  be  a  police 
regulation — a  regulation  for  the  protection  of  the  public."  ' 

When  the  road  is  once  fenced,  so  as  to  satisfy  the  requirements 

phenson,  24  Ohio  St.  48,  6  Am.  Ry.  Co.,  supra;   Jones  v.  Seligman,  16 

Rep.  428;   Kansas  Pacific  Ry.  Co.  v.  Hun,  230. 

Mower,  16  Kans.  578,  9  Am.  Ry.  Rep.  "Peun.  R.  R.  Co.  v.  Riblet,  66  Penn. 

400.    And  such  statutes  apply  to  for-  St.  164. 

eign  corporations  operating  witnin  the  ^  Penn.  R.  R.  Co.  v.  Riblet,  66  Penn. 

state:  P.  rdy  v.  New  York  &.  New  Ha-  St.  164;  S.  C.  5  Am.  R.  360;  City  of 

ven  R.  R.  Co.,  61  N.  Y.  353,  12  Am.  Erie  v.  Erie  Canal  Co.,  59  Penn.  St. 

Ry.  Rep.  138.  (9  P.  P.  Smith),  174. 

'  Whittier  v.  Chicago,  Milwaukee  &  *Penn.  R.  R.  Co.  v.  Riblet,  66  Penn. 

St.  Paul  Ry.  Co.,  24  Minn.  394;  S.  0.  St.  164;  New  Albany  &  Salem  R.  R. 

15  Am.  Ry.  Rep.  450.    The  company  Co.  v.  Tilton,  12  Ind.  3;  Wilder  v.  Me. 

may  be  compelled  to  fence  by  manda-  Cent.  R.  R.  Co.,  65  Me.  332;  Kans. 

mus,  when  it  is  required  by  law :  Peo-  Pac.    Ry.  Co.   v.  Mower,    16    Kans. 

pie !).  Rochester  &S.L.Ry.Co.,  14  Hun,  573;  Trice  v.   Hannibal  &  St.  Joe^R. 

371;  or  the  land  owner  may  maintain  R.  Co.,  49  Mo.  438;  ante,  chap.  20,  1, 

an  action  for  that  purpose:  Wademan  2. 

V.  Albany  &  Susquehanna  R.  R.  Co.,  '  New  Albany  &  Salem  R.  R.  Co.  v. 

51  N.  Y.  568;  People  v.  R.  &  S.  L.  Ry.  Tilton,  12  Ind.  8,  6. 
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of  the  statute,  and  the  same,  from  unavoidable  accident  or  othei 
cause  not  attributable  to  the  company,  becomes  out  of  repair  or 
insufficient,  then,  although  it  is  the  duty  of  the  company  to  re- 
store or  repair  the  same,  yet  it  has  a  reasonable  time  in  which  so 
to  do,  and  during  which  reasonable  time  it  will  not  be  held  re- 
sponsible as  for  want  of  a  fence,  if  in  a  reasonable  time  repairs 
or  restoration  thereof  be  properly  made.'  In  such  cases  the 
"unavoidable  accidents"  referred  to  in  the  statute  relative  to 
the  killing  of  live  stock,  as  not  going  to  the  exemption  of  the 
company,  does  not  refer  to  accidents  causing  destruction  of  fences, 
but  to  such  as  occur  at  the  time  of  the  infliction  of  the  injury 
and  are  the  cause  thereof,  in  whole  or  in  part." 

By  the  granting  of  charter  rights  to  a  company,  creating  it  a 
corporation  aggregate  for  business  purposes,  the  state  does  not  di- 
vest itself  of  the  power  of  subjecting  the  legal  entity  thus  created 
to  police  regulations,  when  not  expressly  exempt  by  the  charter. 
Statutes  requiring  railroad  companies  to  fence  their  roads  are 
of  this  character;  they  are  police  regulations,  and  are  so  regarded 
in  the  courts  of  Illinois  and  other  states,  and  may  be  enacted 
and  enforced  upon  railroad  corporations  existing  at  the  time  of 
their  enactment,  as  well  as  on  those  created  thereafter,  and  do  not 
amount  to  a  violation  of  the  contract  charter  rights  of  such  coni- 
panies."  This  power  to  enact  police  regulations  operates  on  all 
alike;  it  applies  no  more  or  in  greater  extent  to  corporations,  which 
are  legal  persons,  than  to  natural  persons.  This  is  a  fundamental 
principle,  which  lies  at  the  very  bottom  and  foundation  of 
civil  and  equal  government  and  of  society."  It  follows,  there- 
fore, that  all  must  alike  submit  thereto ;  each  for  the  benefit  of 
all.'  It  is  in  the  just  exercise  of  this  power  tliat  individuals  are 
required  to  fence  their  lands  or  forfeit  their  right  to  damages  for 

•Toledo    &    Wabash    By.   Co.    v.  Chicago  Union  E.  R.  Co.  f.  Appleby, 

Daniels,  21  Ind.   256;    Indianapolis,  28  III.  283;  Wilder  v.  Maine  Central 

Pittsburgh  &  Cleveland  E.  R.  Co.  v.  E.  E.  Co.,  65  Me.  332,  9  Am.  Ry.  Rep. 

Truitt,  24  Ind.  162;  Hilliard  v.  Chi.  289;  Kansas  Pacific  Ry.  Co.  v.  Mower, 

&  N.  W.    Ey.  Co.,    37    Iowa,    442;  16  Kans.  573,  9  Am.  Ey.  Rep.  400,  in 

post,  subdn.  5.  which  the  constitutionality  of  the  Kan- 

2  Toledo    &    Wabash    Ry.  Co.  v.  sas   statute    was    affirmed    on    this 

Daniels,  21  Ind.  256,  258.  ground.    See  ante,  chap.  20,  subdn.  2. 

"Ohio  &  MisB.  R.  E.  Co.  v.  McClel-  <Ohio  &  Miss.  R.  E.  Co.  v.  McClel- 
land, and  Same  v.  Shanafelt,  25  111.  land,  Same  v.  Shanafelt,  25  111.  140. 
140;  Galena  &  Chicago  Union  R.  E.  » Ibid. 
Co.  ».  Crawford,  25  HI.  529;  Galena  & 
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trespasses  of  stock  committed  thereon;  the  mating  of  quarantine 
regulations ;  the  inhibition  of  the  exercise  of  noxious  and  unhealthy 
trades  and  manufactures  in  residence  vicinities;  the  requiring  the 
fencing  of  saltpeter  caves;  prohibiting  the  sale  of  unwholesome 
provisions;  prohibiting  stock  from  running  at  large  when  affect- 
ed with  contagious  diseases;  the  prohibiting  the  sale  of  obscene 
books,  prints  and  cards,  and  gaming  implements;  prohibition  of 
fast  driving,  of  the  use  of  fire-arms  in  cities — and  many  other  things 
not  necessary  to  be  here  mentioned,  even  by  way  of  illustration.' 
The  law  imposes  all  these,  and  many  other  prohibitions  and  du- 
ties, upon  individuals,  for  the  protection  of  the  citizens,  their 
morals  and  property ;  and  although  they  abridge  in  some  degree 
the  natural  rights  of  persons  subjected  to  these  restraints .  and 
requirements,  yet  their  constitutionality  may  not  be  questioned.' 

That  corporations  aggregate  have  private  rights  requiring  gov- 
ernment protection,  can  not  be  denied.  But,  like  the  general 
rights  of  natural  persons,  they  are  subject  to  be  controlled  for 
the  protection  of  the  public;  yet  no  further  or  more  bo  than  are 
the  rights  of  individuals  under  similar  circumstances.'  It  is  in 
these  principles  we  find  authority  for  laws  regulating  the  speed 
of  railroad  trains;  requiring  guards  at  bridges  and  other  danger- 
ous places,  flagmen  at  public  crossings,  and  also  thereat  the 
sounding  of  whistles  and  ringing  of  bells;  all  which  are  for  the 
public  safety,  and  are  in  their  character  police  regulations, 
designed  to  secure  the  safety  of  the  public.  And  of  such  are  laws 
requiring  railroads  to  be  fenced,  cattle-guards  to  be  made  at  pub- 
lic crossings,  the  use  of  reasonable  appliances  to  prevent  setting 
out  fire  by  engines,  and  other  requirements  of  similar  character; 
and  they  are  constitutional  and  proper.  They  do  not  deprive 
these  corporations  of  any  of  their  corporate  rights  or  franchises; 
they  still  exist  and  are  exercised,  but  in  a  less  commodious  man- 
ner.* 

But  this  statutory  requirement  of  railroad  companies  to  fence 
their  right  of  way  grounds  is  only  designed  to  protect  the  pub- 

'  Ohio  &  Miss.  E.  R.  Co.  v.  McClel-  « Ohio  &  Miss.  R.  R.  Co.  v.  McClel- 
land, Same  v.  Shanafelt,  25  111.  140,  land,  Same  v.  Shanafelt,  25  111.  140, 
144, 145.  144,  145. 

2  Ohio  &  Miss.  R.  R.  Co.  v.  McClel-  *Ohio  &  Miss.  R.  R.  Co.  v.  McClel- 
land, Same  v.  Shanafelt,  25  111.  140,  lajid,  Same  v.  Shanafelt,  25  111.  140, 
144,  145.  144,  145. 
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lie  from  injury  to  live  stock  liable  to  stray  onto  the  road,  and  to 
secure  the  traveling  public  who  become  passengers  on  the  cars 
from  injury  liable  to  occur  by  running  over  live  stock,  and  was 
never  designed  to  protect  intruders  or  others  from  injuries  they 
may  incur  by  riding  or  falling  into  pits  or  wells  dug  by  others 
on  the  company's  right  of  way,  without  their  knowledge,  and  by 
such  third  persons  left  uncovered.  In  respect  to  accidents  thus 
occurring,  the  common  law  is  the  rule  of  right  and  of  liability.' 

The  railroad  company  does  not  discharge  itself  of  its  obliga- 
tion to  fence  by  simply  contracting  therefor;  and  if  the  work  be 
insufficiently  or  improperly  done  by  the  contractor,  the  road  will 
still  be  liable.' 

"Where  the  statute  fixes  an  absolute  liability  for  injuries  occur- 
ring by  reason  of  the  want  of  a  fence,  it  is  not  erroneous  to  in- 
struct a  jury  that  it  is  the  duty  of  the  company  to  fence.  It  is 
the  duty  of  the  company  either  to  fence  or  pay  for  damages 
caused  by  its  failure  so  to  do.' 

The  statute  of  Missouri  making  it  the  duty  of  railroad  com- 
panies to  fence  their  roads,  under  certain  circumstances  allows 
the  adjoining  land  holder  to  make  such  fence  at  the  cost  of  the 
railroad  company,  in  case  of  omission  on  the  part  of  the  com- 
pany to  fence  within  the  time  required  by  law,  and  gives  tiie 
person  so  making  the  fence  £t  right  of  action  therefor  against  the 
company.  It  is  held,  under  said  statute,  that  the  fact  of  the 
fence  not  being  made  precisely  upon  the  line  of  the  company's 
right  of  way,  but  so  made  as  to  leave  out  a  part  of  the  right  of 
way  grounds,  will  not  in  such  case  prevent  a  recovery  for  the 

'  Aurora  Branch  R.  R.  Co.  v.  Grimes,  But  such  statutes  are  iiot  intended  for 

13  111.  585;  111.  Cent.  R.  E.  Co.  v.  Car-  the  protection  of  a  traveler  on  the 

raher,  47  III.  333;   Hughes  u.  Hanni-  highway:   Ditchett  ».  Spuyten  Duyvil 

bal  &  St.  Jos.  R.  R.  Co.,  66  Mo.  825;  &  Port  Morris  R.  R.  Co.,  67  N.  Y. 

Buxton  V.  TSlorth  Eastern  Ry  Co.,  Law  425,   15  Am.  Ry.  Rep.  109;    nor  for 

Rep.  3  Q.  B.  549.  But  see,  conira,  Isa-  employes:  Langlois  v.  Buffalo  &  R. 

bel  V.  Hannibal  &  St.  Joseph  R.  R.  R.  R.  Co.,  19  Barb.  364;  Wabash  Ry. 

Co.,  60  Mo.  475,  9  Am.  Ry.  Rep.  261,  Co.  v.  Brown,  2  Bradw.   (111.),  516; 

where  it  is  held  that  neglect  to  fence,  S.  C.  5  Bradw.  590. 
when  required  by  law,  is  evidence  of  '  Gill  v,  Atlantic  &  Great  Western 

negligence  on  the  part  of  the  railroad  Ry.  Co.,  27  Ohio  St.  240,  11  Am.  Ry. 

company  in  an  action  for  the  killing  Rep.  51. 

of  a  child  who  had  strayed  on  the         'Welsh  v.  Chicago,  Burlington  & 

track,  although  the  primary  object  of  Quincy  R.  R.  Co.,  53  la.  632;  S.  C.  6 

the  statute  was  the  protection  of  stock.  N.  W.  Repr.  13,  21  Am.  Ry.  Rep.  181. 
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fence.'  Also  held  that  the  leaving  out  a  part  of  the  grounds  of 
the  company  does  not  amount  to  an  appropriation  thereof  to  the 
land  holder's  use,  as  he  can  not  join  his  own  fences  thereto,  so  as 
to  inclose  it  in  his  own  grounds,  without  encroaching  on  such 
uninclosed  grounds  of  the  company,  which  encroachment  would 
be  in  itself  a  trespass.' 

In  New  Hampshire,  railroad  corporations  are  required  to  fence 
their  roads,  and  make  cattle-guards,  for  the  convenience  of  adjoin- 
ing land  owners.  This  is  required  by  statute;'  and  the  injury  to 
live  stock  on  a  railroad  is  deemed  prima  facie  evidence  of  negli- 
gence if  there  is  no  fault  attributable  in  that  respect  to  the  owner.'' 
The  company  are  also  required  to  make  farm  crossings  in  that 
state,  but  not  until  the  land  holder  has  caused  the  place  or  places 
at  which  they  are  to  be  made  to  be  designated  by  three  justices 
of  the  peace.' 

In  actions  for  injury  to  live  stock,  against  railroad  corporations 
in  Maryland,  under  the  statute,  although  cattle  are  not  there  free 
commoners,  if  the  plaintiff  by  proof  negatives  the  idea  of  neg- 
ligence,on  his  part,'  then  the  defendant,  to  avoid  the  imputation 
of  liegligence  on  its  part,  must  show  that  the  injury  did  not  result 
from  its  negligence  or  want  of  reasonable  care;  for  it  is  held 
there  to  be  no  trespass  for  live  stock  to  go  upon  railroads  (al- 
though not  free  commoners),  if  there  found  without  any  fault  of 
their  owner.  Thus  contributory  negligence  is  the  doctrine  held, 
except  that  in  actions  against  railroad  companies  for  injuries 
to  live  stock  and  by  fire,  the  burden  of  proof  is  placed  upon  the 
defendant.' 

' Marshall  ».  St.  Loais  &  Iron Moun-  case:  Whittier  ».   Chicago,    Milwan- 

tain  R.  E.  Co.,  51  Mo.  138.  kee    &    St.  Paul  Ry.  Co.,   24  Minn. 

2  Marshall  ».  St.  Louis  &  Iron  Moun-  394;  S.  C.  2  N.  W.  Repr.  201,  15  Am. 

tain  R.  B.  Co.,  51  Mo.  138.  By-  Rep.  450. 

'  Horn  V.  Atlantic  &  St.  Lawrence  '  Keechc.  Bait.  &  Washn.  R.  R.  Co., 
R.  R.  Co.,  35  N.  H.  169.  Not,  how-  17  Md.  32.  A  parol  agreement  to  re- 
ever,  when  the  laud  holder  has  under-  move  a  fence  will  not  run  with  the 
taken  to,  and  been  paid  to,  fence  and  land  so  as  to  bind  a  subsequent  gran- 
make  the  cattle-guards:  lb.  tee:  Wilder  ».  Maine  Central  R.  R. 

*  Horn  V.  Atlantic  &  St.  Lawrence  Co.,  65  Me.  332,  9  Am.  Ry.  Rep.  289; 

R.  R.  Co.,  supra.  but  a  written  agreement  on  the  part 

^Home  V.  Atlantic  &  St.  Lawrence  of  the  adjoining  land  owner  to  con- 

R.  R.  Co.,  36  N.  H.  440.  struct  and  maintain  a  fence,  and  in- 

«In  Minnesota,  however,  it  is  not  tended  to  charge  the  land,  will:  Duffy 

necessary    to    disprove     contributory  v.  N.  T.  &  Harlem  R.  R.  Co.,  2  Hil- 

negligence   to   make  a  prima,  facie  ton,  496;  BrOnson  v.  Coffin,  108  Mass. 
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3.  Such  statutory  obligation  to  fence  not  applicable  to  pub- 
lic roads  and  places,  depot  grounds  and  stations,  or  towns  and 
cities.— Eailroad  companies  may  not  rightfully  fence  their  roads 
across  public  highways,  or  roads  used  as  such.  It  is  not  for  such 
companies  to  settle  the  matter,  or  to  know  whether  roads  used  as 
public  highways  are  legally  established,  and  are  such  in  point  of 
law,  or  not.  It  is  enough  for  them  to  know  that,  practically  and 
ordinarily,  roads  are  used  and  treated  as  such  by  the  public. 
It  therefore  follows  that  these  companies  are  not  liable  as  un- 
der the  statute,  absolutely,  as  for  want  of  a  fence,  for  killing 
live  stock  at  and  upon  the  crossings  of  public  highways,  or  roads 
used  as  such,  whether  such  roads  so  used  as  public  highways  are 
legally  established  or  not.  "The  same  rule  respecting  public 
rights,  dejv/re  and  de  facto,  must  obtain  in  suits  between  rail- 
road companies  and  other  corporations  and  persons,  as  ordina- 
rily obtains  between  individuals." ' 

And  the  statute  creating  such  liability,  as  for  omission  to 
fence,  for  stock  killed  whilst  running  at  large,  by  a  railroad  com- 
pany, is  held  not  to  apply  to  depot  and  station  grounds,  nor  to 
cities,  towns  and  villages,  nor  to  public  road  crossings."  The 
policy  of  the  statute  is  construed  to  have  reference  to  the  custom 
in  some  states  of  live  stock  running  at  large  upon  unoccupied 
grounds,  for  the  enjoyment  of  the  right  of  common  of  pasture,  the 
advantages  of  which  are  not  ordinarily  found  in  those  places. 
And  though  a  railroad  may  have  the  abstract  right  to  fence  its  de- 

175;  Easter  v.  Little  Miami  R.R.  Co.,  want  of  a  fence,  for  the  reason  that 

14   Ohio   St.  48;  Gill  v.  Atlantic  &  by  the  statute  such  places  were  not 

Great  Western  %.  Co.,  27  Id.  240;  required  to  be  fenced);    Flint  &  Pere 

S.  C.  11  Am.  By.  Rep.  51;  Cook  v.  Marquette  R.  R.  Co.  v.  Lull,  28  Mich. 

Milwaukee    &   St.  Paul  Ry.  Co.,  86  (6  Post),  510.    But   see  Pittsburgh, 

"Wis.  45.    The  company  is  liable  for  Cincinnati  &  St.  Louis  R.  R.  Co!  v. 

damages  to  crops  by  cattle,  occasioned  Ehrhart,  36  Ind.  118,  5  Am.  Ry.  Rep. 

by   failure   to   fence:  Donald  v.  St.  541;  Toledo,  Wabash  &  Western  Ry. 

Louis,  Kansas  City  &  Northern  Ry.  Co.  v.  Cary,  37  Ind.  172,  5  Am.  By. 

Co.,  44  la.  157.  Rep.  557;  the  latter  where  the  street 

1  Soward  ».  Chi.  &  N.  W.  R.  R.  Co. ,  terminated  at  the  track. 
33  Towa,  886,  390;  Toledo,  Wabash  &         'Swearingen  v.  Mo.,  Kans.  &  Tex. 

Western  Ry.  Co.  v.   Chapin,  66  111.  R.  B.  Co.,  64  Mo.  73, 17  Am.  By.  Bep. 

504  (In  the  case  last  cited,  the  place  291;  Bobertson  v.  Atlantic  &  Pac.  R. 

was  a  switch  for  loading  and  unload-  B.  Co.,  64  Mo.  412;  Indianapolis,  P.  & 

ing  grain,  and  to  which  teams  were  C.  By.  Co.  ».  Crandall,  58  Ind.  365; 

accustomed  to  come,  and  it  was  held  Crawford  v.  N.  Y.  Cent.  &  H.  E.  r! 

that  liability  did  not  attach   as  for  B.  Co.,  18  Hun,  108. 
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pot  and  station  grounds,  yet  they  may  not  do  so  in  such  a  manner 
as  to  exclude  the  public  therefrom;  and  the  inconvenience  that 
would  result  from  inclosing  the  same,  in  regard  to  receiving  and 
to  delivery  of  freights,  is  such  as  to  raise  tlie  presumption  that 
the  legislature,  in  using  the  terra  "  road,"  mean  the  line  of  the 
road  generally,  in  its  main  features,  and  never  intended  to  in- 
clude the  depot  and  station  grounds.  The  Supreme  Court  of 
Iowa,  Weight,  Justice,  in  Davis  v.  B.  &  M.  R  R.  R.  Co.,  say : 
"  The  language  is, '  its  road,'  and  we  do  not  believe  that  this 
includes  depot  grounds.  .  True,  these  grounds,  including 
switches,  side  tracks,  etc.,  may  be  a  part  of  the  road.'  This  is 
not  denied  for  many,  and  indeed  most,  purposes.  And  yet  we 
can  not  think  that  the  legislature  contemplated  these  as  a  part 
of  the  '  road '  by  the  statute  under  consideration." 

The  same  doctrine  is  reasserted  by  the  same  court  in  subsequent 
cases,  and  may  now  be  considered  as  the  settled  doctrine  of  that 
court,  and  is  borne  out  by  the  decisions  in  others  of  the  states." 

The  acts  of  the  assembly  of  Iowa,  and  some  others  of  the  states, 
in  reference  to  the  liability  of  railroad  companies  to  pay  for  live 
stock  injured  or  killed  by  them  upon  their  roads,  where  they  have 
a  right  to,  and  fail  to,  fence,  are  held  not  to  apply  to  towns,  vil- 
lages and  cities.  The  streets  and  highways  therein  render  fencing 
up  the  road  impracticable,  and,  moreover,  in  some  instances,  the 
streets  themselves  are  occupied  by  the  track  of  the  railroad.' 

1  But  see,  with  regard  to  the  fencing  Co.  v.  Oestel,  20  Ind.  231 ;  Jeffersonville, 
of  open  switches,  Morris  v.  St.  Louis,  Madison  &  Indianapolis  R.  B.  Co.  v. 
Kansas  City  &  Northern  Ry.  Co.,  58  Beatty.  36  Ind.  15,  5  Am.  Ry.  Rep. 
Mo.  78,  9  Am.  Ry.  Rep.  96;  Comstock  543;  Ohio  &  Miss.  Ry.  Co.  v.  Row- 
V.  Des  Moines  Valley  R.  B.  Co.,  32  la.  land,  50  Ind.  349;  Meyer  v.  N.  Mis- 
376.  Supporting  the  text:  Ohio  &  souri  R.  R.  Co.,  35  Mo.  352;  Iba  v. 
Miss.  Ry.  Co,  ».  Rowland.  50  Ind.  349.  Hannibal  &  St.  Jos.  R.  R.  Co.,  45  Mo. 

2  Davis  V.  The  Burlington  &  Mis-  469;  Wier  v.  St.  Louis  &  Iron  Moun- 
souri  River  Raibroad  Co.,  26  Iowa,  tain  R.  R.  Co.,  48  Mo.  558;  Lloyd  v. 
549,  554;  Rogers  u.  Chi.  &  N.  W.  R.  Pacific  R.  R.  Co.,  49  Mo.  199;  Galena 
R.  Co.,  26  Iowa,  558;  Durand  v.  The  &  Chi.  Union  R.  R.  Co.  ».  Griffin,  31 
Chi.  &  N.  W.  R.  R.  Co.,  26  Iowa,  559;  III,  303;  Chi.  &  Alton  R.  R.  Co.  v. 
Packard  v.  111.  Cent.  R.  R.  Co.,  30  Engle,  58  111.  381. 

Iowa,  474; "Smith  v.  Chicago,  Rock  Isl-  « Davis  v.  The  B.  &  M.  R.  R.  R.  Co., 

and  &  Pac.  R.  R.  Co.,  34  la.  506,  5  26  Iowa,  .549,  554,  555;  Rogers  v.  The 

Am.  Ry.  Rep.  535;   Lafiiyette  &  Ind.  Chi.  &  N.  W.  R.  B.  Co.,  26  Iowa,  558; 

R.  B.  Co.  V.  Shriner,  6  Ind.  141;  In-  Galena  &  Chi.  Union  R.  R.  Co.  v.  Grif-  • 

dianapolis  &  Cin.  R.  R.  Co.  v.  Kinney,  An,  31  111.  303;  Lafayette  &  Ind.  R.  R. 

8  Ind.  402;  Indianapolis  &  Cin.  R.  B.  Co.  v.  Shriner,  6  Ind.  141;  Indianapolis 
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Hence  it  follows  that  where  live  stock  may,  as  in  Iowa,  law- 
fully r.nn  at  large,  and  such  stock  go  upon  a  railroad  at  a  public 
crossing,  and  are  there  killed  or  injured  by, the  company,  the 
test  of  liability,  if  not  so  on  the  road  by  the  act  or  negligence 
of  the  owner,  or  of  the  one  for  the  time  being  controlling  them,  is 
negligence.  They  being  there  of  their  own  volition  merely,  it 
becomes  the  duty  of  the  company,  its  agents  and  servants,  to 
use  reasonable  and  proper  care  to  avoid  their  injury;  and  if 
they  fail  so  to  do,  and  the  stock  is  injured  or  killed,  witliout  any 
contributory  or  other  negligence  of  the  owner  or  person  control- 
ling the  same,  the  company  will  be  liable.' 

4.  Liability  under  the  statute  for  injury  to  live  stock. — In  lowa 
the  statute  provides  that,  "  Any  railroad  company  hereafter  run- 
ning or  operating  its  road  in  this  state,  and  failing  to  fence 
such  road  on  either  or  both  sides  thereof  against  live  stock  run- 
ning at  large,  at  all  points  where  said  roads  have  the  right  to 
fence,  shall  be  absolutely  liable  to  the  owner  of  any  live  stock 
injured,  killed  or  destroyed,  by  reason  of  the  want  of  such  fence 


&  C.  R.  R.  Co.  V.  Kinney,  8  Ind.  402; 
Edwards  v.  Hannibal  &  St.  Joseph  R. 
R.  Co.,  66  Mo.  567;  Cousins  v.  Same, 
Id.  572.  But  see  Pittsburgh,  Cincin- 
nati &  St.  Louis  R.  R.  Co.  V.  Ehrhart, 
36  Ind.  118,  5  Am.  Ry.  Rep.  541;  Tole- 
do, Wabash  &  Western  Ry.  Co.  v.  Car 
ry,  37  Ind.  172, 5  Am. Ry.  Rep.  557;  the 
latter  as  to  fencing  a  street  terminating 
at  the  track.  Railroad  companies  are 
held  liable  to  construct  cattle-guards 
at  street  crossings  in  villages  under  the 
statute  of  New  York:  Brace  v.  N.  Y. 
Cent.  R.  R.  Co.,  27  N.  Y.  269;  Craw- 
ford V.  N. Y.  Cent.  &  H.  R.  R.  R.Co.,  18 
Hun,  108.  And  see  Peoria,  Pekin  & 
Jacksonville  R .  R.  Co.  v.  Barton,  80  111. 
72.  In  Missouri,  however,  the  ruling 
is  to  the  contrary,  in  such  parts  of  cor- 
porate towns  and  cities  as,  although 
in  the  corporate  limits,  are  not  laid 
out  as  a  town,  or  are  so  laid  out  that 
no  streets  cross  the  railroad.  To  such, 
the  Supreme  Court  of  Missouri  hold 
the  act  does  not  apply:  Ells  v.  Pacific 
R.  R.  Co.,  48  Mo.  231;  Iba  v.  The 


Hannibal  &  St.  Jos.  R.  R.  Co.,  45 
Mo.  469.  And  see  Cleveland  &  Pitts- 
burg R.  R.  Co.  V.  McConnell,  26  Ohio 
St."  57,  11  Am.  Ry.  Rep.  266.  And  iii 
GeiTcn  r>.  Hannibal  &  St.  Joseph  R. 
R.  Co.,  60  Mo.  405,  9  Am.  Ry.  Rep. 
247,  it  is  said  this  rule  does  not  apply 
to  towns  merely  on  paper. 

'  Alger  V.  The  Miss.  &  Mo.  R.  R. 
Co.,  10  Iowa,  268;  Jones  v.  The  Gale- 
na &  Chicago  Union  R.  R.  Co..  16 
Iowa,  6;  Balcom  v.  The  Dubuque  & 
Sioux  City  R.  R.  Co.,  21  Iowa,  102; 
Whitbeck  v.  The  Dabuqne  &  Pacific 
R.  R.  Co.,  21  Iowa,  103.  But  see  Smith 
V.  Chicago,  Rook  Island  &  Pacific  R. 
R.  Co.,  34  la.  506,  holding  that  the 
company  is  not  bound  to  stop  a  train 
or  slacken  its  speed  to  avoid  the  collis- 
ion. Non-user  of  a  highway  for  thirty- 
six  years  will  create  a  presumption  of 
abandonment,  and  the  railroad  com- 
pany will  be  bound  to  fence:  JeflFerson- 
ville,  Madison  &  Indianapolis  R.  R. 
Co.  V.  O'Connor,  87  Ind.  95,  5  Am.  Ry. 
Rep.  566. 
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or  fences  as  aforesaid,  for  the  value  of  the  property  so  injnrecl, 
killed  or  destroyed,  unless  the  injury  complained  of  is  occasioned 
by  the  willful  act  of  the  owner  or  his  agent "  (Act  of  1862), 
Under  this  statute  it  is  held,  in  said  state,  tiiat  a  railroad  com- 
pany is  not  liable,  by  force  of  the  statute,  for  live  stock  killed 
upon  their  road,  unless  the  stock  killed  was,  at  the  time  of  its 
coining  upon  the  road,  and  of  the  killing,  running  at  large.'  If, 
at  the  time  the  injury  occurs,  the  live  stock  injured  be  in  the 
charge  of  the  owner,  or  some  one  having  control  thereof,  then 
the  statute  does  not  apply,  and  the  liability  will  not  be  absolute, 
as  by  the  statute,  but  will  depend  upon  negligence  or  wrong  act, 
as  at  the  common  law.  The  statute  was  enacted  in  view  of  the 
privilege  in  Iowa  of  live  stock  running  at  large  upon  unim- 
proved lands,  and  for  the  securing  of  this  privilege  to  the  in- 
habitants.' 

But  stock  straying  out  of  the  owner's  adjoining  inclosnre, 
through  a  defect  of  the  fence,  onto  a  railroad,  and  there(5n  killed, 
when  the  defect  is  owing  to  the  negligence  or  omission  of  the 
company  to  repair,  are  considered  as  killed  whilst  running  at 
large,  within  the  terms  of  the  statute  in  Iowa,  and  the  company 
are  liable  therefor  under  the  statute.'  In  Hinman's  case,  just 
cited,  the  court  construe  the  words  of  the  Iowa  statute,  "  running 
at  large,"  to  "  import  that  the  stock  are  not  under  the  control  of 
the  owner;  that  they  are  not  confined  by  inclosures  to  a  certain 
field  or  place,  nor  under  the  immediate  care  of  a  shepherd  or 
herdsman;  that  they  are  left  to  roam  wherever  they  may  go"; 
and  that  "  if  they  are  left  in  an  inclosure  which  is  insufficient  to 
restrain  them,"  they  are  running  at  large  within  the  meaning  and 
intent  of  the  statute.     And  so  likewise,  "if  placed  in  such  an 

1  Smith  V.  The  Chicago,  Rock  Jsl'd  &  i>.  C,  B.  I.  &  P.  R.  R.  Co.,  28  Iowa, 

P.  R.  R.  Co.,  34  Iowa,  96.    Where  the  491;    Fritz  v.  The  Milwaukee  &  St. 

road  is  properly  fenced,  the  company  Paul  R.  R.  Co.,   84  Iowa,  3I!7  (and 

will  be  bound  to  the  exercise  of  ordi-  this,   too,   notwithstanding  such  live 

nary  care  only;  but  if  not,  a  higher  stock  may  be,  by  a  local  regulation 

degree  of  care  is  required:  Gill  ».  At-  of  the  county  where  the  injury  occurs, 

lantic  &  Great  Western  Ry.  Co.,  27  prohibited  from  running   at   large); 

Ohio  St.  240,  11  Am.  Ry.  Rep.  61.  Hammond  v'.  Chicago  &  N.  W.  R.  R. 

'  Smith  V.  The  Chicago,  Rock  Island  Co.,  43  la.  168,  14  Am.  Ry.  Rep.  412; 

&  P.  R.  R.  Co.,  34  Iowa,  96.  Pearson  v.  Milwaukee  &  St.  Paul  R. 

'  Fernow  ».  Dubuque  &  Southwest-  R.  Co.,  45  la.  497. 
em  R.  R.  Co.,  22  Iowa,  528;  Hinman 
40 
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inclosnre  and  they  escape  from  it,  and  go  upon  the  track  of 
an  imfenced  railroad,  they  will  be  considered  as  'running  at 
large'";  that  such  stock  are  '"free  commoners,'  and  may  go 
wherever  they  are  not  restrained  by  a  lawful  fence,"  and  as  a 
sequence  thereto,  say  the  court,  "  upon  the  land  covered  by  the 
right  of  way  or  track  of  a  railroad  corporation." ' 

JSTor  is  the  liability  obviated  under  the  statute  by  the  fact  that 
the  animal  killed  is  of  a  description  that  are  by  law  inhibited 
from  running  at  large,  and  is  thus  at  large,  by  permission  of  the 
owner,  in  violation  of  such  regulation.  The  mere  permission 
to  thus  go  at  large  does  not  amount  to  a  killing  occasioned  by 
the  "  willful  act  of  the  owner,"  so  as  to  bring  the  case  within 
the  exceptional  clause  of  the  statute.  The  exceptional  clause  is, 
"  unless  the  injury  was  occasioned  by  the  willful  act  of  the  own- 
er or  his  agent."  ° 

And  where,  under  the  law,  railroad  companies  are  liable  to 
pay  for  live  stock  killed  at  places  on  their  roads  which  are  not 
fenced,  or  where  the  killing  is  by  reason  of  a  defective  fence,  it 
is  no  excuse,  to  exonerate  such  companies  from  liability,  that  the 
owner  of  the  live  stock  knew  of  the  uufenced  condition  of  the 
roads,  or  of  the  defective  state  of  the  fence,  and  yet  voluntarily 
sxiffered  his  live  stock  to  go  at  large  in  the  immediate  vicinity 

'  Hinman  ».  Chi.,  Rock  Island  &  P.  94,  the  rule  is  different:  Central  Branch 
R.  R.  Co.,  28  lov/a,  491, 494;  Welsh  v.  R.  R.  Co.  v.  Lea,  20  Kans.  353, 19  Am. 
Chicago,  Burlington  &  Quincy  R.  R.  Ry.  Rep.  76;  Atchison,  Topeka  &  San- 
Co.,  58  la.  632;  S.  C.  6  N.  W.  Repr.  ta  Fe  R.  R.  Co.  v.  Hegwir,  21  Kans. 
13,   21  Am.  Ry.  Rep.  181.  622.     And  see  also,  contra,  Pitzner  v. 

2  Corwin  v.  N.  T.  &  Erie  R.  R.  Co.,  Shinnick,  39  Wis.  129;  Denver  &  Rio 

13  N.  T.  42;  Pemow  v.  Dubuque  &  Grande  Ry.  Co.  v.  Olsen,  4  Col.  239. 

South  W.  R.  R.  Co.,   22  Iowa,  528;  In  Illinois  it  is  held  that  the  owner  is 

Spence  v.  The  Chi.  &  N.  W.  Ry.  Co.,  chargeable  with  contributory  negli- 

25  Iowa,  141 ;  Stewart  v.  Chi.  &  N.  W.  gence  only  when  the  injury  was  the 

R.  R.  Co.,  27  Iowa,  282;  Stewart  v.  natural  and  probable  consequence  of 

B.  &  M.  River  R.  R.  Co.,  32  Iowa,  allowing  the  cattle  to  run  at  large: 

561;  Fritz  v.  The  Milwaukee  &  St.  Ewing  v.  Chicago  &  Alton  R.  R.  Co., 

Paul  R.  R.  Co.,  34  Iowa,  337;  Down-  72  111.  25;  Rockford,  Rock  Island  & 

ing  V.  Chicago,  Rock  Island  &  Pacific  St.  Louis  R.  R.  Co.  v.  Irish,  Id.  404; 

R.  R.  Co.,  43  la.  96, 14  4m.  Ry.  Rep.  Cairo  &  St.  Louis  R.  R.  Co.  v.  Mur- 

406.  And  the  same  rule  of  law  applies  ray,  82  111.  76;  Same   v.  Woosley,  85 

as  against  corporate  lessees  of  rail-  111.  370;  Cincinnati,  L.  &  C.  R.  R.  Co. 

road  corporations,  as  against  the  origi-  v.    Ducharme,    4  Bradw.  (111.),   178. 

nal  company  itself:  Stewart  v.  Chi.  &  And  see  Lafayette  &  I.  R.  R.  Co.  «. 

N.  W.  R.  R.  Co.,  27  Iowa,  282.    But  Shriner,  6  Ind.  141. 
under  the  Kansas  statute  of  1874,  ch. 
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thereof.  Allowing  the  stock  to  run  at  large,  when  not  proliibited 
by  law,  is  but  the  exercise  of  a  right,  and  does  not  amount  to 
contributory  negligence  on  the  part  of  the  owner,  in  case  the 
property  be  injured  or  killed  on  the  railroad.' 

And  so,  where  the  law  requires  railroad  companies  to  thus 
fence  their  roads,  or  else  become  liable  to  pay  for  live  stock 
killed  by  trains  thereon,  the  neglect  of  the  company  to  fence 
its  road  where  the  same  passes  through  the  inclosed  prem- 
ises of-  a  land  holder,  can  not  operate  to  deprive  such  land 
holder  of  the  free  use  of  his  premises  that  he  otherwise  woiild 
have',  nor  to  prevent  his  turning  live  stock  therein;  and  his  do- 
ing so  will  neither  be  accounted  against  him  as  negligence  on  his 
part,  or  as  contributory  to  the  injury,  in  case  his  stock  so  turned 
therein  go  upon  the  railroad  and  are  killed  by  the  engines  or 
trains  of  the  company.'  In  such  case  the  company  will  be  liable 
to  the  same  extent  as  if  the  occurrence  had  taken  place  on  other 
unfenced  part  of  the  road,  and  the  live  stock  had  been  casually 
going  at  large  where  they  have  a  right  by  law  so  to  do.' 

The  ruling  in  Indiana  is,  that  the  term  "  fence"  includes  cattle- 
guards,  when  applied  to  railroads,  as  without  such  it  is  not 
practicable  to  exclude  live  stock  from  the  track  by  a  fence;  that 
therefore,  where  the  duty  of  fencing  its  road   devolves   upon  a 

'  Indianapolis  &  C.  B.  R.  Co.  v.  Mc-  forming  the  boundary  of  an  inclosed 

Kinney,   24  Ind.   283;  Knight ».  To-  field:    Sandusky  &  Cleveland  R.  Ri 

ledo  &  W.  Ry.'Co.,  24  Ind.  402;  Jef-  Co.    v.   Sloan,    27    Ohio  St.  341,   11 

fersonville,  Madison  &  Ind.  R.  R.  Co.  Am.  Ry.  Rep.  264.    The  contrary  rule 

V.  Dunlap,  29  Ind.  426;  Bsllefontaine  is  held  also  in   Minnesota,  although 

Ry.  Co.  ».  Reed,  33  Ind.  476;  Jefferson-  there  is  no  statute  like  that  of  Ohio: 

ville,  Madison  &  Indianapolis  R.  R.Co.  Whittier  v.  Chicago,  Milwaukee  &  St. 

V  Ross,  37  Ind.  645,  5  Am.  Ry.  Rep.  Paul  Ry.  Co.,  24  Minn.  394;  S.  0.  2 

FiQO;  Louisville,  New  Albany  &  Chi.  N.  W.  Repr.  201,  15  Am.  Ry.  Rep. 

Ry.    Co.    V.    Cahill,    63     Ind.    340;  450. 

Same   v.    Whitesell,     68    Ind.   297;  "  McCoy  v.  California  Pacific  R.  R. 

Wilder  v.  Maine  Central  R.  R.  Co.,  Co.,  40  Cal.  632;  S.  C.  6  Am.  R.  623. 

65  Me.   332,    9  Am.   Ry.  Rep.  289;  And  see  authorities  supra.    But  see, 

Ohio    &   Miss.   B.   B.   Co.   v.    Fow-  contra,  "Whittier  v.  Chicago,  Milwau- 

ler,  85  111.  21 ;  Mobile  &  Ohio  R.  R.  Co.  kee  &  St.  Paul  By.  Co.,  24  Minn.  394; 

V.  Williams,  53  Ala.  596,  13  Am.  By.  S.  C.  2  N.  W.  Repr.  201,  15  Am.  Ry. 

Rep.  153;  Hopkins  v.  Kansas  Pacific  Rep.  450;  MeCandless  v.  Chicago  & 

Ry.  Co.,  18  Kans.  462,  16  Am.  Ry.  Northwestern  Ry.  Co.,  45  Wis.  365, 

Rep.  41.    But  it  is  otherwise  under  19  Am.  Ry.  Rep.  374. 
the  statute  of  Ohio,  which  requires  '  Evans  v.  B.  &  M.  R.  B.  B.  Co., 

both  parties  to  maintain  the  fence  21  Iowa,  874. 
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railroad  company,  it  includes  the  making  of  suitable  cattle- 
guards.' 

And  so,  where  by  force  of  the  statute  railroad  companies 
must  fence  their  road  where  they  have  a  right  to  fence,  or  be- 
come liable  to  pay,  under  certain  circumstances,  for  injury  to  or 
destruction  of  live  stock,  it  is  held  that  if  there  is  a  fence,  and 
it  be  properly  kept  up,  the  liability  does  not  attach;  and  that  it 
matters  not  that  the  fence  is  made  by  the  land  owner — the  ex- 
emption by  reason  of  a  fence  is  all  the  same;  but  that  the  com- 
pany must  see  that  it  is  properly  kept  up,  or  else  it  will  be  lia- 
ble as  for  want  of  a  fence.'' 

Where  the  right  of  action,  in  an  action  for  killing  or  injur- 
ing live  stock,  is  in  part  predicated  upon  the  omission  of  the 
company  to  fence  its  road,  it  is  not  sufficient  that  the  killing  or 
injury  alone  be  proved;  there  must  also  be  evidence  that  the 
road  was  not  fenced  (or,  if  fenced,  then  not  properly  kept  up,)  at 
the  place  where  the  injury  occurred,  or  where  the  animals  got 
on,  so  as  to  bring  the  case  within  the  provisions  of  the  statute.' 
A  judgment  rendered  against  the  con>pany  without  such  proof, 
and  without  the  same  in  some  manner  being  made  to  appear,  will 
be  reversed."  And  if  before  a  justice  of  the  peace,  under  the  stat- 
ute dispensing  with  proof  of  negligence,  the  complaint  must  al- 
lege, and  proof  must  show,  the  killing  to  have  occurred  within 
the  county.' 

» New  Albany  &  Salem  R.  R.  Co.  v.  L.  Ry.  Co.,  26  Ohio  St.  214. 

Pace,  13  Ind.  411;  Indianapolis,  Pitts-  *  Indianapolis  &  Cin.  R.  R.  Co.  v. 

burgh  &  Cleveland  R.  R.  Co.  v.  Irish,  Wharton,   13  Ind.  509;  Indianapolis 

26  Ind.  263;  Indianapolis  &  Gin.  R.  &  Cincinnati  R.  R.  Co.  v.  Means,  14 

R.  Co.  V.  Kibby,  28  Ind.  479;  Pitts-  Ind.  30;   Indianapolis,   Pittsburgh  & 

burgh,  Cincinnati  &  St.  Louis  Ry.  Co.  Cleveland  R.  R.  Co.  v.  Williams,  15 

V.  Bby,  55  Ind.  567,  16  Am.  Ry.  Rep.  Ind.  486;  Same  v.  Sparr,  15  Ind.  440. 

244.  "  Indianapolis  &   Cin.  R.  R.  Co.  v. 

■'  New  Albany  &  Salem  R.  R.  Co.  v.  Wharton,  13  Ind.  509;  Indianapilis  & 

Pace,    13     Ind.    411;    Jeffersonville,  Cincinnati    R.  R.  Co.  v.   Means,  14 

Madison  &  Indianapolis  R.  R.  Co.  v.  Ind.  30. 

Sullivan,   38  Ind.  262,    10  Am.  Ry.  'Indianapolis  &  Cin.  R.  R.  Co.  ». 

Rep.    279.     And  where   the   owngr  Wilsey,  20  Ind.  229.    And  see  Nail  ». 

fenced,  the  fact  that  he  has  received  St.  Louis,  Kansas  City  &  Northern  Ry. 

no  damages  for  the  right  of  way  will  Co.,  59  Mo.  112,  8  Am.  Ry.  Rep.  447. 

not  prevent  the  company  from  join-  And  it  is  sufficient  to  allege  that  the 

ing  its  fences  to  his  so  as  to  enclose  stock  was  killed  by  the  defendant  at  a 

the  road,  and  no  additional  fence  need  point  required  to  be  fenced  by  law, 

be  constructed:  Haxton  v.  P.,  C.  &  St.  and  not  fenced,  without  averring  that 
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But  the  company  are  not  bonnd  to  fence  their  road  at 
tiie  point  where  the  engine  house,  machine  shops,  car  houses, 
wood  houses  and  wood  yards  of  the  company  are  situated;'  nor 
at  any  place  where  by  law  it  would  have  no  right  to  fence,  as, 
for  instance,  public  road  crossings  and  highways,  or  other  places 
where  public  convenience  requires  the  way  to  be  left  open — in- 
cluding mill  yards." 

When  live  stock  is  shown  to  have  been  killed,  in  Indiana,  on 
a  railroad  by  its  train,  at  a  place  where  there  is  no  fence,  and  at 
which  the  company  is  liable  to  fence,  then  the  question  of  con- 
tributive  negligence  does  not  arise  in  the  case.  There  is  abso- 
lute liability  by  the  statute.'  And  the  rule  is  the  same  in  Iowa.* 
It  is  otherwise,  however,  in  Minnesota'  and  in  Wisconsin.* 

Under  the  Massachusetts  statute,  requiring  the  fencing  of  rail- 
roads, it  is  held  that  no  liability  attaches  to  a  railroad  company 
for  injury  to  live  stock,  if  without  negligence  or  wrong  of  the 
company,  where  such  stock  are  negligently  suffered  to  escape 
from  their  owners'  own  land,  and  stray  onto  a  railroad  not  ad- 
joining thereto,  although  there  be  a  defect  of  the  fence  at  the 
place  where  they  get  onto  the  road  and  are  injured.'    And  so,  if 

the  animal  went  upon  the  track  at  '  Whittier  v.  Chicago,  Milwaukee  & 

such  place:    Ohio  &  Mississippi  Ry.  St.  Paul  By.  Co.,  24  Minn.  394;  S. C, 

Co  0.  Miller,  46  Ind.  215,  7  Am.  Ey.  2  N.W.  Repr.  201,  15  Am.  By.  fiep. 

Rep.  240.  450. 

'  Indianapolis  &  Cin.  R.  B.  Co.  ».  '  Curry  v.  Chicago  &  Northwestern 

Oestel,  20  Ind.  281;  Ohio  &  Miss.  Ry.  Ry.  Co.,  43  Wis.  665, 16  Am.  By.  Eep. 

Co.  4).  Rowland,  60   Ind.  849;  ante,  219;  McCandless  v.  Same,  45  Id.  365, 

subd'n  3.  19  Am.  By.  Bep.  874.   It  ia  a  question 

^  Lafayette  &  Indianapolis  B.  B.  Co.  for  the  jury  whether  turning  stock 

!>.  Shiiner,  6  Ind.  141;  Indianapolis  &  loose  three  fourths  of  a  mile  from  a 

Cin.  R.  B.  Co.  V.  Kinney,  8  Ind.  402;  railroad  is  negligence:    Curry  v.  C.  & 

Indianapolis  &    Cin.   B.   R.   Co.    «.  N.  W.  Ry.  Co.,  supra;  and  generally, 

Oestel,   20    Ind.    281;     Indianapolis,  in  all  questions  of  contributory  negli- 

Pittsburgh  &  C.  R.  R.  Co.  v.  Irish,  i6  gence:    Pitzner  ».  Shinnick,  39  Wis. 

Tnd.  268;  Indianapolis  &  Cin.  R.  R.  129;  Bockford,  Bock  Island  &Bt.  Louis 

Co.  V.   Parker,  29  Ind.   471;  Pitts-  E.  B.  Co.  v.  Irish,  72  111.  404;  Cairo  & 

burgh,  Cin.  &  St.   Louis  By.  Co.  v.  St.  Louis  B.  R.  Co.  v.  Woosley,  85  111. 

Bowyer,  45  Ind.  496.    See  No.  8,  this  370;  Cincinnati,  L.  &  C.  R.  R.  Co.  v. 

chapter,  and  title  "  Highways,"  etc.  Ducharme,  4  Bradw.  (111.),  178;  Estes 

'  Toledo,  Wabash  &  Western  B.  B.  v.  Atlantic  &  St.  Lawrence  B.  R.  Co., 

Co.  V.  Cory,  39  Ind.  218.  68  Me.  308;  Hammond  v.  Sioux  City 

*  Nail  V.  St.  Louis,  Ka-sas  City  &  &  P.  B.  B.  Co.,  49  la.  450. 

^fol■thern  Ey.  Co.,  59  Mo.  112,  8  Am.  'Eames  v.  Salem  &  Lowell  B.  E. 

Ry.  Eep.  447.  Co.,  98  Mass.  560,  566;    Maynard  v. 
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the  animals  are  wrongfully  on  the  adjoining  land,  and  go  thence 
onto  the  land  of  the  railroad  company  where  the  fence  is  defect- 
ive, they  are  trespassers,  and  if  injui^d  there  the  company  is, 
not  liable  for  the  injury.     The  statute  does  not  extend,  in  Mas- 
sachusetts, to  land  holders  whose  lands  do  not  adjoin  the  road.' 

The  contrary  is  the  ruling,  however,  in  ISIew  York.  It  is  tliere 
holden  that  the  liability  under  the  statute  applies  as  well  to  live 
stock  belonging  to  others  than  the  adjoining  land  holders,  as  to 
that  of  such  adjacent  owner.  Therefore,  that  live  stock  going 
at  large,  and  straying  onto  a  railroad  which  is  not  fenced,  as  re- 
quired by  statute,  at  a  place  other  than  at  the  premises  of  the 
owner  of  such  stock,  and  there  injured  by  the  cars,  are  witliin 
the  provision  of  the  statute,  and  that  the  railroad  company  is 
liable  for  such  injury;  and  this,  too,  altJiough  such  animals  be 
suffered  to  go  at  large  by  the  negligence  of  the  owner,  such  neg- 
ligence not  being  immediately  contributory  to  the  injury.' 

The  Court  of  Appeals  of  New  York,  Denio,  J.,  say,  the  de- 
sign of  the  law  "  is  to  require  the  railroad  companies  to  inclose 
their  track  within  substantial  fences,  and  to  guard  it  by  the  ditches 
called  cattle-guards,  from  the  approach  of  animals  wandering  on 
the  highways,  and  that  one  method  provided  for  securing  that 
object  is  the  provision  charging  the  companies  with  damages  for 
all  injuries  done  to  animals,  where  they  have  disregarded  the  stat- 

Boston  &  Me.  R.  R.  Co.,  115  Mass.  of  Massachusetts.     But  a  tenant  of 

458;  McDonnell  v.  Pittsfield  &  N.  A.  the  owner  is  within  the  protection  of 

R.   R.  Co.,  Id.  564.     But  it  is  held  the  act:   Dawson  v.  Midland  Ry.  Co., 

otherwise  in  Ohio,  in  Marietta  &  Cin-  Law  Rep.  8  Exoh.  8. 

cinnati  R.   R.  Co.  v.   Stephenson,  24  ^Corwin  v.  New  York  &  Erie  R.  R. 

Ohio  St.  48,  6  Am.  Ry.  Rep.  428.  And  Co.,  13  N.  T.  42;    Spinner  v.  N.  T. 

in  Wisconsin:  Curry  v.  C.  &  N.W.  Ry.  Cent.  &  H.  R.  R.  R.  Co.,  67  N.Y.  1-53; 

Co.,  supra.    And   in    Pennsylvania:  S.C.  6  Hun,  600;  Duffy  ».  N.  Y.  &  H. 

Dunkirk  &  Allegheny  Valley  R.  R.  R.  R.  Co.,  2  Hilt.  496;  Sheaf  d.  Utica 

Co.  V.  Mead,   90  Penn.  St.  454;  S.  C.  &  B.  R.  R.  R.  Co.,  2  Thomp.  &  C.  388; 

1  Am.  &  Eng.  R.  R.  Cas.  166.  White  v.  Same,  15  Hun,  333;  Craw- 

'Eames  v.  Salem  &  Lowell  R.  R.  ford  t-.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co., 

Co.,  98  Mass.  560,  566.     In  this  case  18  Hun,  108;    Searles  v.  Milwaukee  & 

the  decisions  in  Browne  v.  Prov.,  H.  St.  Paul  Ry.  Co.,  35  Iowa,  490;  Witt- 

&  P.  R.  R.  Co.,  12  Gray,  55,  and  Cor-  house  v.  Atlantic  &  Pacific  R.  R.  Co., 

■win  V.  N.  Y.  &  Erie  R.  R.  Co.,  3  Ker-  64  Mo.  523,  17  Am.   Ry.   Rep.  296; 

nan,  42,  apparently  to  the  contrary  of  ICaes    v.    Mo.    Pac.   Ry.  Co.,  6  Mo. 

rulings  herein,  are  adverted  to,  and  App.  397;  Gillam  v.  Sioux  City  &  St. 

shown  to  have  been  decided  on  stat-  Paul  R.  R.  Co.,  26  Minn.  268;  S.  C.  9 

utes  respectively  of  New  York  and  of  Repr.  375. 
Connecticut,  and  not  under  the  statute 
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ute;  and  moreover,  that  it  is  not  material  from  whence,  or  under 
^hat  circumstances,  the  animals  come  upon  the  track,  provided 
they  are  enabled  to  get  there  by  the  absence  of  fences  or  cattle- 
guards.  The  case  of  a  person  willfully  driving  his  cattle  upon  a 
railroad  track,  would  involve  the  application  of  another  princi- 
ple. No  one  can  charge  another  with  damages  which  he  has 
willfully  brought  upon  himself,  for  volenti  not  fit  wijv/ria.'"  ' 

In  Vermont,  animals  going  at  large  and  getting  upon  a  rail- 
road are  in  that  respect  trespassers.  By  the  term  "going  at 
large,"  is  meant,  outside  of  their  owners'  inclosure;  whether 
thus  being  outside  is  upon  the  waste,  uninclosed  lands,  or  com- 
mons, or  being  within  the  inclosed  grounds  of  another  without 
permission  of  such  other,  is  immaterial."  Therefore  the  law  of 
that  state  requiring  railroad  companies  to  build  fences  along 
the  line  of  their  roads,  is  only  applicable  and  only  extends  to. 
the  rightful  owners  or  occupiers  of  fields  of  inclosed-lands  along 
the  lines  of  railroads,  and  is  therefore  not  for  the  benefit  or  pro- 
tection of  trespassers.'  Thus  animals  straying  onto  a  railroad, 
in  Vermont,  though  they  pass  through  an  adjoining  field  other 
than  that  of  their  owner,  and  thence  onto  the  railroad,  are  tres- 
passers thereon,  and  the  railroad  company  are  bound  to  no  more 
than  ordinarj'  care  to  avoid  their  injury.* 

What  may  amount  to  ordinary  care  in  such  cases  necessarily 
depends  upon  circumstances.  The  first  duty  of  those  in  charge 
of  trains  is  to  look  to  the  safety  of  the  persons  upon  them,  and 
of  the  train  itself.'  But  ordinary  care  toward  such  intruding 
animals  does  not  require  or  allow  the  running  any  risks  as  to  the 

'  13  N.y.  54.  Conn.  &  Passumpsic  Rivers  R.  R.  Co., 

*  Bemis  v.  Conn.  &  Pasaurapsio  Riv-  42  Vt.  375;  S.  C.  1  Ain.  R.  339;  Trout 
ers  R.  R.  Co., 42  Vt.  375;  S.C.  1  Am.  R.  v.  Va.  &  Tenn.  R.  R.Co.,  23  Gratt.  619; 
339;  Jackson  v.  Rutland  &.  Burlington  Maynard  v.  Boston  &  Me.  R.  R.  Co., 
R.  R.  Co.,  25  Vt.  150.  And  see  Dar-  115  Mass.  458;  McDonnell  v.  Pitts- 
ling  V.  Boston  &  Albany  R.  R.  Co.,  121  field  &  N.  A.  R.  R.  Co.,  Id.  564. 
Mass.  118.  '  Bemis  v.  Conn.  &  Passumpsic  Riv- 

*  Jackson  ».  Rutland  &  Burlington  ers  R.  R.  Co.,  42  Vt.  375;  Cleaveland 
R.  R.  Co.,  25  Vt.  150;  Morse  v.  Same,  v.  Chi.  &  N.W.  R.  R.Co.,  85  Iowa,  220; 
27  Vt.  49;  Bemis  «.  Conn.  &  Pas-  Plattes  v.  Chi.,  Rock  Isld.  &  Pacific 
sumpsio  Rivers  R.  R.  Co.,  42  Vt.  375;  R.  R.  Co.,  35  Iowa,  191,  193;  With- 
S.  C.  1  Am.  R.  839.  And  see  Devine  erell  ».  Milwaukee  &  St.  Paul  Ry. 
V.  St.  Paul  &  Sioux  City  R.  R.  Co.,  22  Co.,  24  Minn.  410;  Bait.  &  Ohio  R.  R. 
Minn.  8,  19  Am.  Ry.  Rep.  353.  Co.  v.  Mulligan,  45  Md.  486;  Pfyor  v. 

•Jackson  v.  R.  &  B.  R.  R.  Co.,  sur  St.  Louis,  Kansas  City  &  Northern 
pra;  Morse  v.  Same,  supra;  Bemis  v.      Ry.  Co.,  69  Mo.  215. 
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life  of  any  person,  or  the  loss  of  any  property,  on  the  train,  or  to 
the  endangering  the  train  itself,  in  order  to  protect  property  thus 
wrongfully  upon  the  track.'  The  engineer  may,  and  should,  re- 
sort to  the  ordinary  means  of  removing  animals  from  the  track — 
such,  for  instance,  as  blowing  of  the  whistle — but  when  such 
means  fail,  then,  whether  the  safety  of  the  passengers  and  train 
will  best  be  subserved  by  stopping  the  train,  checking  its  speed, 
or  inci'easing  the  same,  is  a  matter  for  the  exercise  of  his  best 
discretion. and  judgment,  and  when  so  exercised  and  acted  on, 
the  same  is  allowable  as  to  property  so  iiriproperly  on  the  track." 
The  statute  of  Alabama,  of  10th  of  February,  1852,  declares, 
"  that  whenever  any  live  stock,  or  cattle  of  any  description,  shall 
be  killed  or  injured  by  the  cars  or  locomotives  of  any  railroad" 
in  said  state,  "  the  corporation  owning  such  railroad  shall  be  liar 
_  ble  to  pay  the  owner  or  owners  the  value  thereof  if  killed,  or 
the  damage  thereto  if  injured."  '  The  Supreme  Court  of  Ala- 
bama held,  in  Nashville  &  Chatt.  R.  R.  Co.  v.  Peacock,  that  it 
was  only  necessary  to  recover,  under  such  statute,  to  show  owner- 
ship of  the  property  killed,  the  killing  by  the  cars  of  defend- 
ant, and  the  value  of  the  property  killed;  and  decline  to  decide 
or  consider  the  effect,  if  any,  of  diligent  care  of  the  company 
to  avoid  the  killing.* 

>  Beniis  v.  CoMn.  &  Passumpsio  Riv-  v.  Peacock,  25  Ala.  229,  231.  That  the 

ers  R.  R.  Co.,  42  Vt.  375;  Parker  and  killing  occurred  whilst  the  cattle  were 

others  v.  The  Dubuque  Southwestern  at  large  on  land  other  than  that  of 

R.  R.  Co.,  34  Iowa,  399;  Cleaveland  v.  their  owner,  was  held  in  that  case  not 

Chi.  &  N.  W.  R.  R.  Co.,  35  Iowa,  220;  to  relieve  the  company  from  liability, 

Flattes  V.  Chi.,  R.  I.  &  P.  R.  R.  Co.,  35  as  the  common  law  doctrine  in  refer- 

la.  191,  193.  ence  to  cattle  trespassing  was  never  in 

"BemisjJ.  Conn.  &Passumpsic  Rivers  force  in  Alabama.     But  in  Zeigler  ». 

R.  R.  Co.,  42  Vt.  375;  Parker  and  others  S.  &  N.  Ala.  R.  R.  Co.,  58  Ala.  594, 

V.  Dubuque  Southwestern  R.  R.  Co.,  20  Am.  Ry.  Rep.  463,  the  act  in  ques- 

34  Iowa,  399;  White  v.  Utica  &  B.  R.  tion  was  declared  unconstitutional,  and 

R.  R.  Co.,  15  Hun,  333;  Darling  v.  Bos-  the  position  taken  by  the  Peacock  case 

ton  &  Albany  R.  R.  Co.,  121  Mass.  repudiated.     And   see   Memphis   & 

118;  Bait.  Sf  Ohio  R.  R.  Co.  v.  MuUi-  Charleston  R.  R.  Co.  v.  Lyon,  62  Ala. 

gan,  45  Md.  493;  Locke  v.  St.  Paul  &  71.    See  the  recent  cases  of  Mobile  & 

Pao.  R.  R.  Co.,  15  Minn.  355;  Durham  Ohio  R.  R.  Co.  v.  Williams,  S3  Ala. 

V.  Wilmington  &  Weldon  R.  R.  Co.,  595,  13  Am.  Ry.  Rep.  153;  South  & 

82  N.  Car.  352.  North  Ala.  R.  R.  Co.  v.  Hagood,  Id. 

"Acts  of  1851  and  '2,  pp.  45,  46.  647,   13  Am.  Ry.  Rep.  161;   Same  v. 

25  Ala.  231.  Brown,  Id.  651,  13  Am.  Ry.  Rep.  166; 

*  Nashville  &  Chattanooga  R.  R.  Co.  more  fully  noticed  in  Chap.  63. 
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Statutes  requiring  railroad  companies  to  erect  cattle-guards 
Tinder  certain  circumstances,  although  not  retrospective  in  their 
terms,  apply  as  well  to  railroads  existing  at  the  time  of  their  en- 
actment as  to  those  of  subsequent  date.'  This,  too,  more  espe- 
cially, if  otherwise  there  were  any  doubt,  where,  by  the  terms  of 
the  charter  of  the  road  to  be  thereby  affected,  the  charter  itself 
is  subject  to  amendment  by  legislative  enactment."  But  qumre, 
is  not  such  a  mere  police  regulation,  and  within  the  ordinary 
powers  of  the  state  to  prescribe  the  same? 

Where,  by  statute,  as  in  Maine,  railroad  companies  are  required 
to  inclose  their  roads  where  they  pass  through  inclosed  lands,  or 
through  lands  inclosed  subsequently  to  the  building  of  the  roads, 
and  for  omission  thereof  are  liable  to  a  forfeiture  in  the  nature 
of  a  penalty,  for  the  benefit  of  the  adjoining  land  holder,  it  is 
hoWen  that  for  such  omission  to  fence  or  keep  up  a  fence,  in  vi- 
olation of  the  express  requirement  of  the  statute,  a  railroad 
company  is  also  liable  to  a  common  law  action  for  injury  to 
live  stock  committed  by  the  railroad  trains  by  reason  of  a  want 
of  such  fence.  This,  too,  although  due  care  was  taken  by  the 
engineer  to  avoid  the  injury.'  And  so,  too,  at  the  crossings  of 
streets  and  highways.*  It  is,  moreover,  held  in  the  same  case 
that  such  statute,  being  remedial  in  its  nature,  is  retroactive, 
and  applies  as  well  to  railroads  already  built  as  to  those  there- 
after constructed.  ° 

But  under  the  statute  of  Maine,  the  obligation  of  railroad  com- 
panies to  fence  their  roads  extends  only  to  the  inclosed  grounds 
over  which  they  pass,"  and  therefore  in  case  of  injury  to  live 
stock  by  the  trafins  of  such  companies  happening  at  places  which 
are  common  or  uninclosed,  the  injury  is  not  to  be  imputed  to 
the  company  as  occasioned  by  legal  negligence,  or  by  omitting 

'  Bulkley  v.   If.  York  &  N.  Haven  ^  Norris  ».  Androscoggin  R.  R.  Co., 

R.  R.  Co.,  27  Conn.  .479;    Norris  v.  39  Maine,  273.    See  Iba, «.  Hannibal 

Androscoggin  R.  R.  Co.,   39  Maine,  &  St.  Jos.  R.  R.  Co.,  45  Mo.  469. 

Si73.    See  Wilder  v.  Me.  Cent.  R.  R.  *  McPheeters  v.  Hannibal  &  St.  Jos. 

Co.,  65  Me.  332;  S.  C.  9  Am.  Ry.  Rep.  R.  R.  Co.,  45  Mo.  22. 

289;  Portland,  Saco  &  Portsmouth  R.  ^  Norris  v.  Androscoggin  R.  R.  Co., 

R.  Co.  ».  Boston  &  Me.  R.  R.  Co.,  65  39  Maine,  273.  . 

Me.  122;    Pittsburg  &  Connellsville  *  Perkins  v.  Eastern,  and  Boston  & 

R.  R.  Co.   V.    S.  W.  Penn.  Ry.   Co.,  Maine,  R.  R.  Co's,  29  Maine,  307;  S. 

77  Penn.  St.  173.  C.  1  Am.  Ry.  Cas.  144.    And  see  Cecil 

2  Bulkley  v.  N.  York  &  N.  Haven  v.  Pac.R.  R.  Co.,  47  Mo.  246;  Lloyd  v. 

R.  R.  Co.,  27  Conn.  479.  Same,  49  Mo.  199;  Biggeristaff  v.  St. 
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to  fence;'  but  to  sustain  an  action  in  such  case,  the  plaintiff 
must  prove  negligence  or  willfulness  on  the  part  of  the  defendant, 
and  ordinary  care  on  his  part  to  avoid  the  injury;  or  else,  if  he 
did  not  observe  ordinary  care,  that  the  absence  thereof  did  not 
conduce  to  the  injury." 

In  Illinois  the  obligation  to  fence  the  road  attaches,  under  the 
statute,  in  six  months  from  the  opening  of  the  road  for  use.'  If 
the  road  be  fenced  sooner,  yet  no  obligation  to  repair  the  same 
arises  until  the  six  months'  time,  counting  from  the  opening  of 
the  road,  has  expired.  Not  being  bound  within  that  time  to 
fence,  there  is  no  obligation  to  keep  up  the  fence.  Hence  there 
can  be  no  liability  for  injuries  occurring  as  for  want  of  a  fence, 
or  as  for  want  of  keeping  the  fence  in  repair,  until  such  time  as 
by  the  law  the  company  are  bound  to  fence.* 

Where  the  obligation  to  fence  exists  in  law,  it  is  not  obviated 
by  the  existence  of  an  earth  embankment  where  the  lines  of  the 
fence  should  be.     An  embankment  is  not  a  fence." 

It  is  the  province  of  the  court,  and  not  of  the  jury,  to  decide 
whether  by  law  a  railroad  company  is  bound  to  fence  its  road  at 

Louis,   Kansas  City  &  Northern  Ry.  shall  be  constructed  within  six  months 

Co.,  60  Mo.  567.    Timber  lands  are  from  the  passage  of  the  act.    By  sec. 

not  required  to  be  fenced  in  Missouri:  2,  railroads  are  made  liable  for  failure 

Tiarks  v.  St.  Louis  &  Iron  Mountain  to  comply  with  sec.  1.     By  sec.  4,  any 

R.   R.  Co.,  58  Mo.  45;  Walton  u.  St.  company  neglecting  to  fence  its  road, 

Louis,  Iron  Mountain  &  Southern  Ry.  as  required  by  the  terms  of  its  charter, 

Co.,  67  Mo.   56;    Schable  v.  Hanni-  is  madeliable  in  treble  damages.  Sees, 

bal  &  St.  Joseph  R.  R.  Co.,  69  Mo.  91.  1,  2  and  3  are  held  not  to  be  applica- 

'  Perkins  v.  Eastern,  and  Boston  &  ble  to  a  road  which  by  its  charter  is 

Maine,  R.  R.  Co's,  29  Maine,  307;  8.  required  to  fence  in  any  stated  time, 

C.  1  Am.  Ry.  Cas.  144;  Devine  v.  St.  but  sec.  4  is  applicable  to  such  road: 

Paul  &  Sioux  City  R.  R.  Co.,  22  Minn.  Devine  v.  St.  Paul  &  Sioux  City  R.  R. 

8, 19  Am.  Ry.  Rep.  358.  Co.,  22  Minn.  8, 19  Am.  Ry.  Rep.  353; 

'  Perkins  v.  Eastern,  and  Boston  &  Winger  v.  First  Div.  St.  Paul  &  Pa- 
Maine,  R.  R.  Co's,  29  Maine,  307;  S.  ciflc  R.  R.  Co.,  Id.  11,  19  Am.  Ry. 
C.  1  Am.  Ry.  Cas.  144.  Rep.  357.     In  Indiana  it  is  held  that 

'Toledo,    Peoria    &  Warsaw    Ry.  the  liability  to  fence  attaches  upon  th  3 

Co.  V.  Miller,  45  111.  42;    Toledo,  Peo-  commencement  of  the  operation  of  the 

ria  &  Warsaw  Ry.  Co.  v.   Pence,  68  road :  Baltimore,  P.  &  C.  R.  R.  Co.  v. 

111.  524.  McClellan,  59  Ind.   440;   Cincinnati, 

'Toledo,    Peoria   &   Warsaw   Ry.  W.  &  M.  R.  R.  Co.  ».  Harris.  61  Ind. 

Co.  V.  Miller,  45  111.  42.     In  Minneso-  290. 

ta  it  is  provided  by  statute  (Laws  ^Toledo,  Peoria   &    Warsaw    Ry. 

1872,  ch.   25,  sec.  1),  that  the  fence  Co.  v.  Sweeney,  41  111.  226. 
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a  given  place,  or  at  any  place  at  all,  when  sucli  questions  arise 
in  the  course  of  a  trial.' 

And,  though  the  statute  allows  the  land  holder  to  fence  his 
improved  lands  adjoining  the  railroad,  and  charge  the  face  cost 
thereof  to  the  company,  yet  this  remedy  is  merely  cumulative  to 
the  land  holder,  and  if  he  does  not  choose  to  fence,  does  not  ex- 
onerate the  company  from  liability  as  for  want  of  a  fence." 

In  Illinois,  where,  as  we  have  seen,  the  obligation  to  fence 
does  not  devolve  upon  railroad  companies,  under  the  statute,  un- 
til six  months'  time  after  the  road  is  open  for  use,'  if  the  injury 
to  live  stock  occurs  upon  the  road  previous  to  the  expiration  of 
that  time,  the  company  is  only  liable  therefor  upon  the  princi- 
ples of  negligence.  The  liability  In  the  latter  case  turns  upon 
the  question  of  negligence  comparative  between  the  company 
and  the  owner  of  the  animals,  as  the  same  is  administered  in 
said  state.*  Therefore,  the  road  being  sufficiently  fenced,  and 
proper  cattle-guards  constructed  at  the  road  crossings  of  public 
highways,  within  the  time  required  by  law,  or  after  the  time,  if 
before  injury  incurred,  then  the  liability  under  the  Illinois  statute 
for  injury  to  animals  getting  ontb  the  railroad,  depends  upon  will- 
fulness or  negligence  of  the  company  in  inflicting  the  injury.' 

Where  it  is  made  a  ground  of  demurrer  to  a  declaration  for 
injury  to  stock  that  it  fails  to  designate  the  time  and  place  of  the 
injury,  the  allegations  will  be  referred  to  a  date  alleged  prior 
thereto  in  the  same  count,  if  such  is  the  reasonable  intendment 
of  the  whole  count." 

■  111.  Cent.  R.  R.  Co.  v.  Whalen,  42  Eep.  51;  Chapin  v.  Sullivan R.  R.  Co., 

Ill,  896.  39  N.  H.  564;  Indianapolis  &  Cin.  R. 

2  Toledo,    Peoria   &    Warsaw    Ry.  R.  Co.  v.  McKinney,  24  Ind.  283.  The 

Co.  V.  Pence,  68  lU.  524.  failure  to  fence,  even  when  required 

^Kockford,  Rock  Island  &  St.  Louis  by  law,  and  the  running  of  the  train 

R.  R.  Co.  V.  ConneU,  67  111.  216;  Chi.  at  a  fast  rate  of  speed,  which  is  not 

&  N.  W.  Ry.   Co.  V.  Barrie,  55  111.  slackened,  nor  any  alarm  given,  will 

226.  not  evidence  a  willful  or  malicious  act, 

*  Rockford,  Rock  Island  &  St.  Louis  where  the  plaintiff  has  failed  of  a  re- 

E.  R,  Co.  V.  Connell,  67  111.  216.  covery  as  for  want  of  a  fence,  by  rea- 

«Chi.  &  Alton  R.  R.  C(^  v.  McMor-  son  of  contributory  negligence:   Mc- 

row,  67  111.  218;  Springfield  &  111.  S.  Candless  v.  Chicago  &  Northwestern 

E.  Ry.  Co.   V.  Andrews,  68  111.    57;  Ry.  Co.,  45  Wis.  365, 19  Am.  Ry.  Rep. 

Toledo,  Peoria  &  Warsaw  Ry.  Co.  ■».  374. 

Bray,  57   III.  514,   10  Am.  Ry.  Rep.  *  St.  Louis,  Jacksonville  &  Chicago 

441;  Gill  V.  Atlantic  &  Great  Western  R.  R.  Co.  v.  KUpatrick,  61  111.  457,  12 

Ry.  Co.,  27  Ohio  St.  240,  11  Am.  Ry.  Am.  Ry.  Rep.  438. 
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The  time  from  which  the  six  months  is  to  be  estimated,  under 
the  statute  of  Illinois,  in  which  railroad  companies  are  required 
to  fence  their  roads,  is  from  the  day  when  the  road  is  open  for 
use;  not  open  to  the  public  for  general  use,  but  from  the  time  it  is 
used  either  for  the  business  purposes  of  the  company,  or  to  some 
extent  for  the  accommodation  of  freight  and  passengers.  Such 
is  the  construction  placed  upon  the  statute  by  the  Supreme  Court 
of  Illinois.'  The  reasons  for  fencing  apply,  in  point  of  fact,  as 
truly  to  a  partial  as  to  a  general  use,  but  not  to  tlie  same  extent. 

Nor  does  it  matter  that  the  road  is  in  the  hands  of  contractors, 
and  is  run  by  them.  In  that  respect  they  represent  the  compa- 
ny, and  there  is  no  exception  in  respect  to  them  in  the  statute." 
In  respect  to  the  performance  of  this  duty,  which  the  railroad 
corporation  owes  to  the  public  and  the  law,  they  can  not  evade 
it  by  placing  the  road  in  the  hands  of  others,  to  be  operated  by 
them.  Contractors  and  lessees,  running  a  railroad  in  place  of, 
and  by  authority  of,  the  corporate  owners,  are,  in  respect  to  such 
obligations,  but  the  agents  of  the  owners.' 

Thus  a  new  owner  of  a  railroad,  in  the  state  of  Illinois,  takes 
the  road  subject  to  its  legal  status,  as  it  then  is,  in  reference  to 
the  statute  of  that  state  which  requires  railroad  companies  to 
fence  their  roads  within  six  months  from  the  time  they  are 
opened  for  use.  If  the  liability  has  accrued,  by  omission  to 
fence  within  six  months,  he  takes  it  subject  to  that  liabilitj' ;  and 
if  there  is  yet  a  part  of  the  six  mopths  unexpired,  then  he  has  the 
balance  of  the  time  in  which  to  fence;  but  is  chargeable  with  that 
portion  of  the  time  which  is  expired.  The  force  of  the  statute 
can  not  be  evaded  by  a  change  of  ownership  or  companies.' 

Under  the  statute  of  Illinois  of  1869,  if  a  railroad  corporation 
neglect  to  fence  its  track,  as  required  by  law,  the  adjoining  land 
holder  may  give  the  corporation  sixty  days'  notice  to  fence,  and 
on  failure  to  do  so  within  the  sixty  days,  the  owner  of  the  land 
may  build  the  fence,  and  recover  the  value  thereof  from  the  com- 

'Rockford,  Rock  Tsld.  &  St.  Louis  648;  Rockford,  Rock  leld.  &  St.  Louis 

R.  R.  Co.  ».  Heflin,  65  111.  366.  R.  R.  Co.  v.  Heflin,  65  111.  366;  Gard- 

'  Rockford,  Rock  Isld.   &  St.  Louis  ner  v.  Smith,  7  Mich.  410;  Bay  City 

R.  R.  Co.  V.  Heflin,  65  III.  366.  &  East  Saginaw  R.  R.  Co.  ■».  Austin, 

'Chi.,  St.  Paul  &  Fond  du  Lac  R.  21  Mich.  390. 
R.  Co.  V.  McCarthy,  20  111.  386;  111.         'Toledo,    Peoria   &   "Warsaw   Ry. 

Cent.  R.  R.  Co.  v.  Finnigan,  21  HI.  Co.  v.  Arnold,  51  111.  241. 
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pany  or  party  operating  the  road.'  It  is  no  objection  to  a  re- 
covery under  this  statute,  that  a  portion  only,  and  not  all  the 
fence  contemplated  by  the  notice,  is  built.  The  liability  to  pay 
for  the  same  arises,  as  to  the  part  built,  as  fast  as  any  considera- 
ble portion  of  it  is  completed.  It  is  to  be  paid  for  as  the  work 
progresses."  But  although  the  land  holder  may  take  upon  him- 
self the  duty  of  fencing  a  railroad  where  it  passes  over  his  lands, 
and  thus  release  tlie  company  from  such  duty,  and  from  liability 
for  omission  of  the  same,  yet  the  mere  fact  of  such  land  holder 
erecting  the  fence  as  the  servant  or  hired  laborer  of  the  company, 
with  materials  furnished  by  the  company,  will  not  exempt  the 
company  from  its  statutory  liability,  or  serve  to  impose  the  same 
in  any  respect  upon  the  land  holder.'  To  work  such  an  eifect,  in 
that  respect,  the  land  holder  must  by  contract  assume  the  duty  of 
making  and  keeping  up  the  fence.  It  will  not  be  transferred  to 
him  by  mere  inference.* 

But  notwithstanding  the  statutory  duty  of  a  railroad  company 
in  Illinois  to  fence  its  road,  where  by  law  the  locality  is  allowed 
to  be  fenced,  and  notwithstanding  it  is  the  duty  of  the  company 
to  use  ordinary  care  to  avoid  injury  to  stock  found  at  large  upon 
its  road,  as  well  at  public  crossings  as  elsewhere,  and  it  may  be  lia- 
ble for  slight  negligence,  if  the  owner  of  the  stock  be  not  himself 
in  fault,  yet  there  is  a  correlative  duty  devolving  on  such  owners, 
by  which  they,  too,  must  be  careful;  and  if  such  owner  allow  his 
stock  to  roam  at  large  near  a  railroad  crossing,  and  it  be  there  in- 
jured by  a  train,  he  can  not  recover,  although  the  company  be 
guiltvof  some  negligence  in  that  respect,  but  would  be  liable  in 
damages  to  the  company  if  injury  accrues  to  it  thereby.'  More- 
over, when  the  owner  of  the  injured  animals  has  himself  contrib- 

> Toledo,    Peoria    &  Warsaw    Ry.  Great  Western  By.  Co.,  27  Ohio  St. 

Co.  V.  Siebems,  Adm'r,  63  111.  217.  240;  S.  C.  11  Am.  Ry.  Rep.  51. 

"Toledo,    Peoria    &  Warsaw    Ry.  <  111.  Cent.  R.  R.  Co.  ».  Swearingen, 

Co.  V.  Siebems,  Adm'r,    63    III.   217.  33  111.  289. 

But  see  Phelps  v.  New  Haven  &  N.  ^  Chicago,  Burlington   &  Quincy  R. 

Co.,  43  Conn.  453;    Huston  v.   Cin.  R.Co.b.  Canffman,  28  111.  513;  Illinois 

&  ZanesviUe  R.  R.  Co.,  21  Ohio  St.  235.'  Cent.  R.  R.  Co.  v.  Phelps,  29  111.  447 ; 

3  111.  Cent.  R.  R.  Co.  v.  Swearingen,  111.  Cent.  R.  R.  Co.  v.  Goodwin,  30  111. 

33  111.  289;    S.  C.  47  111.  206;  Toledo,  117;  Whittier  v.  Chicago,  Milwaukee 

Peoria  &  Warsaw  Ry.  Co.  v.  Pence,  68  &  St.  Paul  By.  Co.,  24  Minn.  394;  S. 

111.  524;  Norris  v.  Androscoggin  R.  R.  C.  2  N. W.  Repr.  201, 15  Am.  Ry.  Rep.  > 

Co.,  39   Me.  273;   GiU  v.  Atlantic  &  450. 
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uted  to  bring  about  the  injury  by  negligence  on  his  part,  as  by 
allowing  his  stock  to  run  at  large  in  close  proximity  to  a  railroad, 
then  the  negligence  on  the  part  of  tiie  company,  to  render  it  lia- 
ble, must  be  so  gross  as  to  raise  an  inference  of  willfulness.' 
And  so  where  the  owner  of  an  animal  allows  him  to  go  at  large  in 
a  town,  where  the  railroad  is  not  required  to  be  fenced,  and  the  an- 
imal gets  onto  the  road  in  town,  and  running  before  a  midnight 
train,  runs  into  a  cattle-guard  at  the  line  of  separation  of  town 
and  country,  and  is  there  injured  without  gross  negligence  of  the 
company,  no  action  lies  for  the  injury." 

And  so  where  by  statute  it  was  provided,  that  if  any  railroad 
corporation  should  neglect  to  keep  a  sufficient  and  lawful  fence 
on  each  side  of  its  road,  any  person  against  whose  land  such  road 
should  be  insufficient  might  notify  the  agent  of  the  corporation, 
and  if  the  fence  should  not  be  made  sufficient  within  a  given 
time,  then  the  owner  of  the  adjoining  land  might  repair  the 
fence,  and  recover  of  the  corporation  double  the  amount  of  the 
expense  thereof,  it  was  holden  that  the  corporation  was  only 
bound  to  fence  against  the  lands  adjoining  the  sides  of  the  road, 
and  was  not  bound  to  make  cattle-guards  at  the  crossings  of  high- 
ways; and  that  therefore  a  plaintiff  whose  live  stock  escaped  from 
his  own  land  and  wandered  along  a  highway,  and  thence  onto  a 
railroad  track,  and  were  there  killed  by  the  cars  on  said  track,  at 
a  distant  point  from  plaintiff's  own  land,  could  not  recover  for  the 
loss.'  But  in  the  same  case  it  was  holden,  that  for  omission  to 
make  such  fence  on  the  part  of  the  railroad  company,  by  reason 
whereof  the  adjoining  land  owner  incurred  loss  by  his  own  live 
stock  straying  away,  and  by  the  live  stock  of  other  people  stray- 
ing onto  such  adjoining  lands,  the  same  being  improved,  and 
eating  up  and  destroying  his  crops,  such  adjoining  land  owner 
might  recover  against  the  railroad  company  his  damages  thus 
incurred,  notwithstanding  the  additional  relief  given  him  by 
statute  of  obtaining  a  sufficient  fence,  and  of  receiving  double 
the  cost  thereof  if  made  by  himself.' 

'  Chicago  &  Miss.  R.  R.  Co.  v.  Patch-  '  Towns  and  others  v.  The  Cheshire 

in,  16  111.  198;  Galena  &  Chicago  Un-  R.  R.  Co.,  21  N.  H.  (1  Foster),   363, 

ion  R.  R.  Co.  V.  Jacobs,  20  111.  478;  1  Am.  R.  W.  Cases,   210;    Darling  v. 

111.  Cent.  R.  R.  Co.  v.  Goodwin,  30  III.  Boston  &  Albany  R.  R.  Co.,  121  Mass. 

117,  119.  118. 

^  Great  WeRtem  R.  R.  Co.  v.  Morth-  *  Towns  and  others  v.  The  Cheshire 

land,  30  111.451,  458,  459.  R.  R.  Co.,  1  Foster  (21  N.  H.),  363; 
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In  Michigan  it  is  now  made  the  duty  of  railroad  companies  to 
fence  their  roads,  and  they  are  bound  to  take  notice  if  the  fence  be 
out  of  repair.'  Whether  the  road  be  operated  by  the  owners 
thereof  or  by  others,  the  duty  and  liability  for  neglect  thereof,  in 
respect  to  fencing,  devolves  upon  the  company  owning  the  road." 

Where  by  law  a  railroad  company  is  liable  for  double  damages, 
and  the  law  be  repealed  as  to  the  right  to  double  damages,  after 
verdict  but  before  judgment  in  a  suit  against  the  company,  none 
but  single  damages  can  be  given  in  rendering  judgment.  Such 
■doubling  of  the  damages  is  in  the  nature  of  a  penalty  only,  and 
therefore  the  repeal  of  the  law  giving  them  destroys  the  right.' 

The  statute  of  Michigan  does  not  apply  to  places  of  public  resort, 
as  mills,  and  highway  and  street  crossings;  but  if  the  defendant 
will  avail  itself  of  the  exceptions,  when  sued  for  killing  or  injur- 
ing stock,  and  the  ground  of  recovery  claimed  is  as  for  want  of  a 
fence,  the  exception  as  to  the  place  of  injury  being  one  where  no 
fence  is  required,  must  be  pleaded  and  proved.*  The  statute  is, 
in  that  state,  regarded  as  in  the  nature  of  a  police  regulation, 
based  upon  state  policy,  for  the  security  of  passengers  and  prop- 
erty transported  on  railroads,  and  therefore  mere  contributive 
negligence  of  the  owner  of  the  live  stock  is  not,  in  Michigan,  a 
defense  to  the  action.' 

The  statute  of  New  York  of  1850,  and  the  amendatory  act  of 
1854,  requiring  railroad  corporations  to  fence  their  roads,  makes 
these  companies  liable  for  injury  done  to  live  stock  so  long  as 
fences  are  not  made,  or  if  made,  are  not  in  good'  order.' 

These  statutes  being  enacted  for  public  considerations,  as  a 

Dean  v.  The  Sullivan  R.  R.  Co.,  2  Fos-  and  as  such  liable  for  injuries  to  stock, 

ter  (22  N.  H.),  816;  Marietta  &  Cincin-  occasioned  by  failure  to  fence:    Union 

nati  R.  R.  Co.  v.  Stephenson,  24  Ohio  Trust  Co.  v.  Kendall,  20  Kans.  515, 

St.  48,  6  Am.  Ry.  Rep.  428.  20  Am.  Ey.  Rep.  294. 

1  The  Bay  City    &  East  Saginaw  R.  =  Bay  City  &  E.  S.  R.  R.  Co.  v.  Aus- 

R.  Co.  V.  Austin,  21  Mich.  (3  Clarke),  tin,  supra. 

390.  *  Flint  &  Pere  Marquette  Ry.   Co. 

^Gardner  v.  Smith,  7  Mich.  420;  Bay  v.  Lull,  28  Mioh.  (6  Post),  510. 

City&E.S.R.R.  Co.  ».  Austin,  st<prn;  'Flint  &  Pere  Marquette  Ry.  Co. 

Houston  &  Great  Northern  R.  R.  Co.  v.  Lull,  stipm. 

V.  Meador,  50  Tex.  77;  East  St.  Louis  &  «  Shepard  v.  The  Buffalo,  New  York 

Carondelet  Ry.  Co.  v.  Gerber,    82  111.  &  Erie  R.  R.  Co.,  35  N.  Y.  (8  Tiffany), 

632.    But  a  corporation  in  possession  641 ;  Tracy  v.  The  Troy  &  Boston  R.  R. 

of  a  railroad  as  a  trustee,  •  is  a  railway  Co.,  38  N.  Y.  (11  Tiffany),  433. 
corporation  within  the  Kansas  statute, 
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protection  against  accidents  upon  the  road,'  the  liability  of  the 
railroad  company,  if  no  fence  exists,  is  the  same  toward  one 
who  has  contracted  to  build  it  as  toward  the  public  generally,  for 
live  stock  injured  upon  the  road."  Such  is  the  ruling  in  New 
York,  though  not,  in  the  latter  respect,  in  accord  with  that  of 
some  others  of  the  states. 

Those  enactments  requiring  cattle-guards  to  be  made  at  road 
crossings,  are  held  to  apply  to  railroad  and  street  crossings  in 
villages,  as  well  as  to  road  crossings  of  country  highways;'  and 
the  fact  that  such  crossings  are  near  to  a  depot,  and  that  cattle- 
guards  there  would  be  an  inconvenience  to  the  company,  will 
not  excuse  a  non-compliance  with  the  statute.* 

Under  the  Wisconsin  statute,  making  railroad  companies  re- 
sponsible for  damages  occasioned  by  their  failure  to  fence  their 
tracks,  the  injury  must  be  affirmatively  connected  with  the  failure 
to  fence — it  must  be  a  consequence  thereof.'  Sees.  30  and  31, 
Ch.  119,  Laws  1872,  of  that  state,  are  not  repealed  or  modified 
by  Ch.  248  of  1875.  The  provisions  of  the  latter  statute  are 
cumulative  to  those  of  the  former.' 

5.  Liability  under  the  statute  as  for  a  defective  fence. — Stat- 
utes which  require  railroad  companies  to  fence  their  roads,  or 
else  pay  for  stock  killed  thereon,  are  not  designed  to  impose  im- 
possibilities, or  unrp-asonable  burdens,  upon  these  companies.  It 
is  not  intended  thereby  to  create  liability  for  every  accidental  or 
temporary  defect  which  may  occur  in  the  fences.     "When  fences 

'  Corwin  v.  New  York  &  Erie  R.  R.  R.  R.  Co.,  38  N.  T.  (11  TiflFany),  433. 

Co.,  IB  N.  Y.  42;  Shepard  v.  The  Buf-  'Brace  v.  The  New  York  Cent.  R.  R. 

falo,  New  York  &  Erie  R.  R.  Co.,  35  0,6.,  27  N.  Y.  269;  Crawford  «.  N.  Y. 

N.   Y.    (8    Tiffany),    641;    Tracy  v.  Cent.  &  H.  R.  R.  R.  Co.,  18Hun,  108. 

Troy  and  Boston  R.  R.  Co.,  38  N.  Y.  See  Peoria,  Pekin  &  Jacksonville  R. 

(11  Tiffany),   433;  Spinner  ®.    N.  Y.  R.  Co.  v.  Barton,  80111.  72. 

Cent.  &  H.  R.  R.  R.  Co.,  67  N.  Y.  1.53;  '  Bradley  v.  The  Buffalo,  New  York 

S.   C.  6  Hun,  600;  Duffy  v.  N.  Y.  &  &  Erie  R.  R.  Co.,  34  N.  Y.  427;  Tracy 

Harlem   R.    R.    Co.,    2  Hilton,  496;  v.  Troy  &  Boston  R.  R.  Co.,  38  N.  Y. 

Sheaf  t.  Utica  &  B.  R.  R.  R.  Co.,  2  433;  S.  C.  55  Barb.  529. 

Thomp.A  C.  388;   White  ».  Same,  15  'Lawrence     v.    Milwaukee,     Lake 

Hun,  333;  Crawford  v.  N.  Y.  Cent.  &  Shore  &  Western  Ry.   Co.,  42  Wis. 

H.  R.  R.  R.  Co.,  18  Hun,  108.  322,  15  Am.  Ry.  Rep.  366. 

2  Corwin  v.  N.  Y.  &  Erie  R.  R.  Co.,  »  Curry  ».  Chicago  &  North  West- 

13N.  Y.  42;  Shepard ».  Buffalo,  New  em  Ry.   Co.,  43  Wis.  665;  S.  C.  16 

York  &  Erie  R.  R.  Co.,  35  N.  Y.  (8  Am.  Ry.  Rep.  219. 
Tiffany),  641;  Tracy  «.  Troy  &  Boston 
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have  once  been  properly  erected,  and  afterwards  get  out  of  re]^kir 
by  some  occurrence  beyond  the  immediate  control  of  the  com- 
pany, responsibility  does  not  attach  under  the  statute  if  the  re- 
pair is  made  within  a  reasonable  time,  nor  until  a  reasonable 
time  for  repairs  has  elapsed."  In  the  language  of  the  Supreme 
Court  of  Illinois,  the  company  is  not  required  to  have  "a  patrol 
at  all  times,  niglit  and  day,  passing  along  their  road  to  see 
the  condition  of  the  fence.  If  this  is  done  daily,,  and  they 
shall  at  once,  when  informed  of  its  insufficient  condition,  make 
the  necessary  repairs,  they  should  not  be  held  liable." '  The 
company  are  holden  to  a  high  degree  of  diligence  in  repairing 
such  deficiencies — not  to  an  impossible  or  unreasonable  extent, 
yet  exceeding  that  which  prudent  men  usually  exercise  in  their 
own  afi^airs.' 

But  before  the  company  can  incur  liability  for  defects  happen- 
ing in  their  fences,  when  once  properly  erected,  they  must  have 
notice  of  such  defects,  with  intervening  reasonable  time  there- 
after to  enable  them  to  repair,  or  else  sufficient  time  must  have 


'  Indianapolis,  P.  &  C.  R.  R.  Co.  v. 
Truitt,  24  Ind.  162;  111.  Cent.  R.  R.  Co. 
V.  Swearingen,  33  Ills.  289;  Indianapo- 
lis &  St.  Louis  R.  R.  Co.  ».  Hall,  88  111. 
368,  21  Am.  Ry.  Rep.  311;  Ayles- 
worth  V.  C,  R.  I.  &  P.  R.  R.  Co., 
30  Iowa,  459;  Lemmon  v.  Chicago  & 
N.  W.  R.  R.  Co.,  32  Iowa,  161;  Davis 
V.  Chicago,  Rock  Island  &  Pacific  Ry. 
Co.,  40  la.  292,  8  Am.  Ry.  Rep.  407; 
Dunnigan  'v.  Chicago  &  N.  Western 
Ry.  Co.,  18  Wis.  28;  Brown  v.  Mil. 
&  Prairie  du  Chien  Ry.  Co.,  21  Wis. 
39;  Antisdel  v.  The  Chicago  &  N.  W. 
Ry.  Co.,  26  Wis.  145;  S.  C.  7  Am.  R. 
44;  Laude  v.  Chi.  &  N.  Western  Ry. 
Co.,  33  Wis.  640;  Jones  v.  Chicago  & 
JTorthwestern  Ry.  Co.,  49  Wis.  352; 
S.  C.  1  Am.  &  Eng.  R.  R.  Gas.  61. 
But  such  defense  must  be  pleaded  and 
proved:  Jeffersonville,  Madison  &  In- 
dianapolis R.  R.  Co.  V.  Sullivan,  38 
Ind.  262,  10  Am.  Ry.  Rep.  279. 

'  111.  Cent.  R.  R.  Co.  V.  Swearingen, 
33  111.  289,  293;  Indianapolis,  P.  &  C. 
41 


R.  R.  Co.  V.  Truitt,  24  Ind.  162;  An- 
tisdel V.  The  Chi.  &  K.  W.  Ry.  Co., 
26  Wis.  145;  S.  C.  7  Am.  R.  44;  Da- 
vis V.  Chicago,  Rock  Island  &  Pacific 
Ry.  Co.,  supra. 

»  Antisdel  v.  Chi.  &  N.  W.  Ry.  Co., 
26  Wis.  145;  Poler  v.  N.  Y.  Cent.  R. 
R.  Co.,  16  N.  T.  476;  Hammond  v. 
Chicago  &  N.  W.  R.  R.  Co.,  43  la. 
168,  14  Am.  Ry.Rep.  412.  In  Wis- 
consin, it  seems,  a  greater  diligeno9 
than  a  prudent  man  would  ordinarily 
exercise  is  requ'red  in  repairing :  lb. 
But  in  Iowa,  a  reasonable  time :  Lem- 
mon V.  C.  &  N.  W.  R.  R.  Co.,  82  Iowa, 
151;  Ayles worth  v.  C,  R.  I.  &  P.  R. 
R.  Co.,  30  Iowa,  459;  Henderson  d.  C, 
R.  I.  &  P.  R.  R.  Co.,  43  Iowa,  620, 
14  Am.  Ry.  Rep.  484.  A  defect  in 
the  original  construction  will  be 
presumed  to  be  known  to  the  com- 
pany, and  notice  is  not  required,  nor 
is  the  land  owner  bound  to  repair  such 
defect:  Hammond  v.  C.  &  N,  W.  B. 
R.  Co.,  supra. 
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elapsed  after  the  defects  occur  to  raise  the  presumption  of  notice 
as  against  the  company,  and  also  reasonable  time  thereafter  for 
repairs.'  The  same  rule  applies  to  the  leaving  open  gates  and 
bars  in  such  fences,  by  third  persons.' 

Thus  it  is  held  that,  under  the  statutes  requiring  railroad  com- 
panies to  fence  their  roads,  or  be  liable  for  live  stock  injured  or 
killed  by  their  trains,  and  to  keep  such  fences  up  and  in  repair, 
although  it  becomes  the  special  duty  of  such  compauies  to  be 
vigilant  in  discovering  and  repairing  defects  and  deficiencies 
that  may  from  time  to  time  occur  in  the  fences,  gates  or  bars, 
and  to  be  careful  to  keep  the  latter  closed,  yet  it  is  impracticable 
for  the  company  to  keep  constant  watch  at  every  gate,  and 
at  all  parts  of  the  line  of  the  fence,  and  it  is  none  the  less  the 
duty  of  the  adjacent  owner  to  be  vigilant  in  that  respect  also, 
and  to  give  notice  to  the  company  if  defects  are  found.  They 
have  no  right  to  quietly  fold  their  arms  and  permit  their  cattle 
to  stray  upon  the  railroad  track,  by  reason  of  known  deficiencies 
of  fences  which  the  corporation  is  bound  to  maintain.' 

As  to  what  kind  of  a  fence  will  meet  the  requirements  of  the 
law,  when  no  particular  description  of  the  fence  is  given  in  the 
statute  requiring  railroad  companies  to  fence  their  roads,  it  is 
holden  that  in  such  case  the  ordinary  statute  defining  a  lawful 
fence  may  be  resorted  to  as  a  test  of  suSiciency.  Thus,  where  by 
the  statute  railroad  companies  are  required  to  "  make  and  main- 

'  Aylesworth  v.  The  Chi.,  Roct  Isl-  Rep.  412.     But  where  the  fence  is 

and  &  P.  R.  R.  Co.,  30  Iowa,  459;  properly  constructed,  and  an  injury  is 

Lemmon  v.  The  Chicago  &  N.  W.  R.  sustained  by  a  third  party  by  reason 

R.  Co.,  32  Iowa,  151;  Poler  v.  N.  Y.  of  the  negligence  of  him  for  whose 

Cent.  R.  R.  Co.,  16  N.  T.  476;  Hance  benefit  the  crossing  was  provided,  the 

V.  Cayuga  &  Susq.  R.  R.  Co.,  26  N.Y.  company  is  not  liable:  Henderson  v. 

428.  C,  R.    I.  &    P.   R.   R.    Co.,  supra. 

=  Aylesworth».  The  Chi.,  Rock  Island  Leaving  a  gate  open  is  a  failiu-e  to 
&P.  R.  R.  Co.,  30  Iowa,  459;  Dewey  fence,  within  the  statute:  Spinner  v. 
V.  The  Chi.  &  N.  W.  R.  R.  Co.,  31  New  York  Central  &  Hudson  River 
Iowa,  373;  Poler  v.  N.  Y.  Cent.  R.  R.  R.  R.  Co.,  67  N.  Y.  153,  15  Am.  Ry. 
Co.,  16  N.Y.  476.  But  if  the  fence  Rep.  126.  See,  as  to  evidence  necessary 
be  defectively  constructed  in  the  first  to  sustain  a  verdict  finding  the  corn- 
instance,  and  thereby  the  injury  is  pany  responsible  for  the  gate  being 
caused,  the  liability  of  the  company  left  open :  Ibid. 
is  not  aflTected  by  proof  that  plaintiff  '  Poler  v.  N.  Y.  Cent.  R.  R.  Co., 
was  in  the  habit  of  leaving  the  gate  16  N.  Y.  481;  Chicago,  Burlington 
open :  Hammond  v.  Chicago  &  N.  W.  &  Quincy  R.  R.  Co!  ».  Seirer,  60 
R.  R.  Co.,  43  la.   168,   14  Am.  Ry.  111.  295. 
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tain  a  good  and  sufficient  fence  "  for  the  inclosni-e  of  their  roads, 
and  no  definition  or  description  is  given  of  what  will  be  deemed 
such  a  fence,  it  is  holden  that  the  ordinary  and  general  statute 
of  the  state  defining  a  lawful  fence,  is  to  be  referred  to  as  a  rule 
of  decision  in  respect  to  sufficiency.' 

In  the  case  here  cited  from  33  California,"  it  is  held  that  the  re- 
quirement of  the  fence  is  for  the  benefit  of  the  abutting  land 
owner,  and  that  he  may  waive  the  same;  and  that  in  case  of  such 
waiver  by  him,  or  in  case  the  fence  be  in  some  particular  insuf- 
ficient to' comply  with  the  statute,  but  that  such  insufficiency  of 
construction  be  so  made  or  gotten  up  at  the  request  of  such  ad- 
joining land  owner,  and  by  reason  of  the  defect  his  live  stock  be 
injured  or  killed,  the  railroad  company  will  not  be  liable  to  pay 
for  the  same.' 

"Where  the  adjoining  owner  agrees,  for  a  valuable  consideration, 
to  build  and  keep  up  the  fence,  he  can  not  recover  for  injury  to 
his  stock  caused  by  the  insufficiency  of  the  fence,  although  such 
insufficiency  be  the  result  of  an  accident,  unless  the  injury  is  in- 
tentional, or  an  act  of  gross  carelessness  on  the  part  of  the  rail- 
road company  or  its  servants.* 

In  Ohio,  under  the  statute  of  March  25, 1859  (1  S.  &  0.  331),  it 
is  made  the  duty  of  both  owner  and  railroad  company  to  maintain 
fences  forming  the  boundaries  of  inclosed  fields.  Under  this 
statute  it  is  held,  that  if  the  owner,  knowing  the  fence  to  be  out 
of  repair,  turns  stock  into  the  field,  which  is  injured  because  of 
the  insufficiency  of  the  fence,  he  will  be  deemed  guilty  of  such 
contributory  negligence  as  will  preclude  a  recovery  therefor." 

"Where  the  injury  is  caused  by  a  defective  cattle-guard,  evi- 
dence that  another  cattle-guard,  constructed  in  the  same  manner, 
has  proven  sufficient,  is  inadmissible."     It  is  a  question  for  the 

t 

'Enriglitt>.SaiiFra,ncisco&  San  Jose         "Pittsburg,  Cincinnati  &  St.  Louis 
R.  R.  Co.,  33  Cal.  230;  Corwin  v.  N.      Ry.  Co.  v.  Smith,  26  Ohio  St.  124,  11 
Y.  &  Brie  R.  R.  Go.,  13  N.  T.  42;  To-      Am.  Ry.  Rep.  48. 
ledo  &  Wabash    Ry.  Qo.  v.   Thomas,  *  Sandusky  &  Cleveland  R.  R.  Co. 

18Ind.  215.  V.  Sloan,  27  Ohio  St.  341,  11  Am.  Ry. 

2  83  Cal.  230.  Rep-  264.    But  it  is  otherwise  in  the 

'Hurd  V.  Rutland  &  Burlington  R.  absence  of  such  a  statute:  Downing 
R.'  Co.,  25  Vfc.  116;  Jackson  v.  Same,  v.  Chicago,  Rock  Island  &  Pacific  R. 
Id.  160;  Tyson  v.  Keokuk  &  Des  R.  Co.,  43  la.  96,  14  Am.  Ry.  Rep. 
Moines  R.  R.  Co.,  43  la.  207;  Corn-      406. 

wall  V.  Sullivan  R.  R.  Co.,  28  N.  H.         ^  Downing  v.  C,  R.  I.  &  P.  R.  R. 
161.  Co.,  supra. 
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jnry  whether  the  railroad  company  has  been  negligent  in  con- 
structing, as  by  omitting  to  provide  proper  fastenings  for  agate.' 

6.  renoing  at  angular  approaches  to  highway  crossings. — 
Where  a  railroad  approaches  the  crossing  of  a  public  highway  at 
an  acute  angle,  so  that  one  line  of  its  right  of  way  laps  over  on 
to  the  highway  before  arriving  at  the  place  of  actual  crossing 
thereof,  it  is  not  sufficient,  to  avoid  liability  under  the  statute  in 
reference  to  fencing  of  railroads,  in  Iowa,  that  the  railroad  be 
fenced  up  only  to  the  point  where  the  two  roads  first  interfere 
with  each  other;  but  to  avoid  such  liability,  the  fencing  must  be 
continued  on  obliquely,  along  the  line  of  the  highway,  up  to  the 
actual  crossing  point  of  the  road  bed  and  rail  over  the  highway; 
and  cattle-guards  must  be  put  in  there,  so  as  to  prevent  live  stock 
getting  onto  the  railroad  from  the  highway — the  opposite  side  of 
the  railroad  being  also  fenced  up,  along  the  railroad  grounds,  to 
the  actual  crossing,  so  as  to  properly  connect  with  such  cattle- 
guards.  In  other  words,  so.  much  of  the  railroad  as  is  not  actu- 
ally in  the  highway  must  be  fenced  flush  up  to  the  crossing,  and 
cattle-guards  must  then  be  erected,  and  so  connected  with  the 
fences  as  to  prevent  live  stock  going  onto  the  railroad  from  the 
public  highways.' 

7.  statutes  in  relation  to  partition  fences. — Statutes  in  ref- 
erence to  partition  fences  between  adjoining  land  holders,  do  not 
apply  to  adjoining  occupants  of  lands  where  one  of  them  is  a 
railroad  company,  exercising  rights  growing  out  of  a  mere  ease- 
ment, or  right  of  way  over  lands;  nor  to  a  turnpike  company, 
plank  road  company,  or  the  public  highways  of  the  country.' 

In  the  case  cited  here  from  4  Paige,  although  the  court  held 
that  the  ordinary  statute  in  reference  to  division  fences  be- 
tween adjoining  land  proprietors  did  not  apply  in  terms  to  a  case 
where  a  railroad  company  was  one  of  such  adjoining  owners,  and 
therefore,  that  no  legal  right  as  against  the  company  resulted 
therefrom,  yet  that  equity  wotild,  upon  general  principles,  en- 

■  Hammond  v.  Chicago  &  N.  W.  R.  R.  R.  Co.,  2  Iowa,  288;  The  Matter  of 

R.  Co.,  43  la.  168,  14  Am.  Ry.  Rep.  the  Rensselaer  &  Saratoga  R.  R.  Co., 

412;  MoKenly  v.  Chicago,   Rock  Isl-  4  Paige  Gh.  553,   2  Am.  Ry.  Cases, 

and  &  Pacific  R.  R.  Co.,  43  la.  641,  562;  Corwin  v.   N.  Y.   &  Erie  R.  R. 

14  Am.  Ry.  Rep.  495.  Co.,  13  N.  Y.  42;  Quimby  v.  Vermont 

^Andre  v.  The  Chi.  &  N.  W.  R.  R.  Central  R.  R.  Co.,  23  Vt.  887,  1  Am. 

Co.,  30  Iowa,  107.  Ry.  Cases,  251. 

"Henry  v.  The  Dubuque  &  Pacific 
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jbrce  against  the  company,  as  in  cases  of  partition  walls,  the 
making  and  maintaining  of  one  half  such  fence.  The  chancellor, 
Walworth,  also  hel^,  in  the  same  case,  that  a  railroad  company 
was  bound,  upon  general  principles,  to  fence  its  road,  by  rea- 
son of  the  dangerous  .character  thereof,  or  else  incur,  in  law,  the 
imputation  of  negligence,  as  for  injuries  arising  from  the  want 
of  a  fence.'  But  we  are  not  aware  that  this  principle  has  been 
.generally  recognized  as  law  by  the  courts  of  New  York,  or  of 
other  states. 

Justice  Eedfield,  however,  in  Quimby  v.  The  Vermont  Cen- 
tral Railroad  Company,"  asserts  the  same  doctrine,  and  cites  the 
Matter  of  the  Rensselaer  &  Saratoga  Railroad  Company  as 
authority  for  his  ruling.  In  the  case  of  Quimby  v.  Vermont 
Central  Railroad  Company,  the  learned  judge  holds  the  following 
language  on  this  subject:  "The  truth  is,  the  expense  of  fencing 
rests  primarily  upon  the  company — whether  as  a  part  of  the  land 
damages,  or  as  a  necessary  precaution  to  running  their  engines 
with  safety,  as  is  said  bv  the  Chancellor  of  New  York  in  The 
Matter  of  the  Bensselaer  dh  Saratoga  H.  B.  Co.,  4  Paige,  553, 
is  immaterial.'"  But  this  view  of  the  case  is  not  borne  out  by 
the  general  authorities,  nor  indeed  by  Justice  Redfield  subse- 
quently in  his  very  learned  work  on  railways,  so  far  as  relates  to 
liability  for  injuries  occasioned  by  accidents  resulting  from  the 
omission  to  fence.* 

It  is  holden  in  a  subsequent  case,  that  under  the  statute  of 
New  Hampshire  in  relation  to  the  mutual  maintaining  of  fences 
by  adjoining  owners  of  cultivated  lands,  railroad  companies  who 
own  the  fee  of  lands  are  subject  to  the  same  obligation  as  other 
land  owners;  but  that  these  statute  provisions  do  not  apply 
to  such  corporations  when  they  own  only  the  mere  ease- 
ment or  right  of  way  over  the  lands.  That  in  the  latter  case, 
neither  the  company  nor  the  adjoining  owner  are  bound  to  fence 

by  reason  of  anything  in  such  statute  in  relation  to  partition 

J 

'  In  the  Matier  of  the  Rensselaer  &      &  Burlington  R.  R.  Co.,  25  Vt.  123. 
Saratoga  R.  R.  Company,  4  Paige  Ch.  "Quimby  v.  The  Vermont  Central 

R.  553.     See  Matter  of  Long  Island      R.  R.  Co.,  23  Vt.  887,  393,  1  Am.  R. 
R.  R.  Co..  3  Edw.  Ch.  487.  Way  Cases,  256. 

2  Quimby  ».  The  Vermont  Central  *Redfleld  on  Railways,  1st  Ed.,  370, 

R.  R.  Co.,  23  Vt.  887;  Trow  ».  Same,      371,  372,  375. 
24  Vt.  492.    But  see  Hurd  v.  Rutland 
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fences  between  adjoining  land  owners.'  That  as  mere  owners  of 
the  easement,  as  a  right  of  way,  the  company  would  have  no 
right  to  erect  a  fence;  but  entering  for  the  purpose  of  making 
such  erections,  would  at  common  law  become  trespassers." 

But  by  the  statute  of  New  Hampshire  in  relation  to  the  fenc- 
ing of  railroads,  it  is  made  the  duty  of  railpoad  companies  to  erect 
and  keep  in  repair  suflBcient  fences  on  each  side  of  the  track  of 
their  roads,  and  that  in  default  thereof,  after  request,  and  after 
twenty  days,  the  land  owner  adjoining  may  make  or  repair  the 
same,  and  recover  double  the  amount  of  the  cost  thereof,  except 
in  cases  where  such  land  owner  may  himself  have  been  employed 
and  paid  by  the  company  to  erect  or  repair  such  fence;  and  that 
in  case  of  the  omission  of  snch  land  holder  to  erect  or  repair 
such  fence,  as  aforesaid,  after  having  been  paid  for  the  same,  the 
company  may  erect  or  repair,  as  the  case  may  be,  and  recover  of 
such  defaulting  land  holder  the  cost  thereof  Under  this  stat- 
ute it  is  held  that  the  land  owner  is  not  confined  to  the  remedy 
given  by  the  statute.* 

Where  the  railroad  company  is  thus  bound  by  law  to  fence, 
and  erects  a  fence  in  pursuance  of  this  duty,  it  will  not  be  a  par- 
tition fence  which  the  adjoining  owner  is  bound  to  keep  np.' 

8.  Not  bound  to  make  cattle-guards  at  private  crossings. — 
There  is  nothing  in  the  act  of  the  Iowa  Assembly  in  reference  to 
fencing  railroads  and  making  cattle-guards  at  public  crossings, 
and  where  the  road  enters  into  improved  lands,  that  requires  a 
railroad  company  to  make  cattle-guards  at  the  private  cross- 
ings of  its  road,  between  the  fields  of  an  adjoining  proprietor.' 
Such  company  must  make  gates  or  bars,  and  suitable  crossings, 

'  Dean  ».  The  Sullivan  E.  R.  Co.,  22  Chapin  v.  Sullivan  R.  R.  Co.  39  N. 

N.  H.  (2  Foster),  316;   S.  C.  1  Am.  R.  H.  564. 

W.  Cases,  214.  ^  Cleveland,   Columbus,    ancinnati 

'Dean  v.  The  Sullivan  R.  R.  Co.,  22  &  Indianapolis  Ry.  Co.  v.  Crossley,  36 

N.  H.  (2. Foster),  316;  S.  C.  1  Am.  R.  Ind.  370,  5  Am.  Ry.  Rep.  552. 

W.  Cases,  214.  'Otherwise,    however,    under    the 

'  Dean  v.  The  Sullivan  R.  R.  Co.,  22  New  York  statute:    Spinner  t).  New 

N.  H.  (2  Foster),  316;  S.  C.  1  Am.  R.  York  Central  &  Hudson  River  R.  R. 

W.  Cases,  214.  Co.,  67  N.  Y.  153, 15  Am.  Ry.  Rep. 

*  Dean  v.  Sullivan  R.  R.  Co.,  supra;  126.     But  no  permission  is  given  for 

Cornwall  v.  Same,  28  N.  H.  161 ;  Horn  gates  for  the  use  of  the  railroad  or  its 

V.  Atlantic  &  St.  Lawrence  R.  R.  Co.,  customers:  Ibid. 
35  N.  H.  169;  S.  C.  36  N.  H.  440; 
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between  such  adjoining  fields  of  farmers  along  the  road;  but  it 
does  not  follow  therefrom,  as  if  the  bars  and  gates  when  made 
were  designed  to  remain  open,  that  the  company  must  erect  cat- 
tle-guards at  such  crossings,  or  else  incur  liability  absolutely  to 
pay  for  stock  killed  upon  its  road.' 

9.  As  to  liability  where  tlie  fence  is  left  open  by  a  third  party. 
—When  a  railroad  is  properly  fenced,  and  the  company  uses  the 
necessary  care  in  keeping  the  fence  in  good  condition,  and  it  is 
thrown  open,  or  left  open  or  down,  by  the  act  of  a  third  person, 
without  fault  of  the  company,  then  for  stock  straying  thereon  by 
reason  of  such  opening,  and  before  the  defect  is  known  or  pre- 
sumed to  be  known  to  the  company,  and  there  injured  without 
negligence  of  the  company,  such  company  is  not  liable;" 
but  in  such  case  the  liability  to  the  owner,  for  the  loss  so  sus- 
tained, if  such  owner  be-  himself  clear  of  negligence  or  blame, 
will  rest  upon  the  person  who  thus  leaves  open  or  down  the  fence 
of  the  company,  and  thereby  enables  the  live  stock  to  go  upon 
the  road.' 

But  in  all  such  cases,  the  fact  that  the  gate,  bar  or  fence  is  thus 
left  open  by  a  third  party,  does  not  absolve  the  company  from 
the  ordinary  duty  resting  upon  it  to  keep  the  fences  up  and  in 
repair,  and  to  observe  due  care  and  diligence  in  so  doing.  There- 
fore, although  the  leaving  down  the  fence,  or  leaving  gates  or 
bars  open,  may  render  a  third  party,  committing  such  act,  liable 
to  the  person  sustaining  an  injury  by  reason  thereof,  yet  if  the 
opening  so  occasioned  remains  an  unreasonable  time,  such  in- 
jured person  may  have  his  election  to  sue  the  company,  and  may 
in  such  suit  hold  the  company  liable  as  for  neglect  to  keep  its 
road  in  order.' 

'  Bartlett  v.  The  Dubuque  &  Sioux  43  la.  207, 14  Am.  Ry.  Rep.  423;  citing 

City  R.  R.  Co.,  20  Iowa,  188.      See  Indianapolis,  Pittsburgh  &  Cleveland 

Cook  ».  Milwaukee  &  St.  Paul  Ry.  R.  R.  Co.  v.  Shimer,  17  Ind.  295. 
Co.,  86  Wis.  45;  Peoria,  Pekin&  Jack-  =  Russell  ».  Hanley,   20  Iowa,  219; 

sonville  R.  R.  Co.  v.  Barton,  80  111.  Bartlett  v.  D.  &  S.  C.   R.  R.  Co., 

72.    And  where  the  owner  indicates  supra;  111.  Cent.  R.  R.  Co.  v.  McKee, 

by  his  acts,  as  by  fencing  each  end  of  48  111.   119;  Same  v.  Arnold,  47  111. 

his  private  lane,  and  using  the  crossing  173;  Chicago  &  N.  W.  Ry.  Co.  v.  Ear-  ; 

therein,  that  he  desires  an  open  cross-  ris,  54  111.  528;  Chicago,  Burlington  & 

ing,  the  company  may  assume  this  to  Quincy  R.  R.  Co.  v.  Magee,  60  111.  529. 
be  the  fact,  and  need  not  fence:    Ty-  '  Russell  v.  Hanley,  20  Iowa,  219. 

son  V.  Keokuk  &  Des  Moines  R.  R.  Co.,         *  Bartlett  v.  The  Dubuque  &  Sioux 
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10.  Liability  where  the  owner  of  the  live  stock  was  bound  to 
fence.— If  the  omission  to  fence,  as  required  by  the  statute,  at  the 
place  where  the  stock  was  killed,  it  being  a  place  required  bylaw 
to  be  fenced,  is  the  omission  of  the  owner  of  the  live  stock  in- 
jured or  killed  himself,  he  having  contracted  with  the  railroad 
company  to  build  the  fence,  and  being  bound  so  to  do,  then  the 
liability  under  the  law  does  not  accrue  in  his  behalf  for  injury 
to,  or  the  killing  of,  his  own  live  stock  at  such  place,  as  for  want 
of  a  fence.'  The  liability  in  such  case  depends  upon  common 
law  principles.  In  the  language  of  the  Supreme  Court  of  Mis- 
souri, Bliss,  Judge:  "To  permit  him  to  take  advantage  of  this 
default  would  be  contrary  to  reason  and  justice;  would  give  him 
damages  for  the  failure  in  the  company  to  do  what  he  had  bound 
himself  to  do." " 

11.  Action  under  the  statute  for  injury  to  live  stock. — No 
negligence  need  be  alleged  in  an  action  under  the  statute.  The 
liability  is  for  not  fencing.'  If  in  a  justice's  court,  in  an  action 
against  a  railroad  company  for  injury  to,  or  killing  of,  live  stock, 
where  the  ground  of  liability  is  for  omitting  to  fence,  it  is  not 
necessary  to  set  out  or  plead  the  notice  and  affidavit  which  are 
required  by  the  statute  in  order  to  recover  double  damages. 
"Whatever  the  recjiiirements  may  be  in  a  court  of  record,  there 
being  no  necessity  at  all  for  a  written  declaration  or  complaint 
in  a  justice's  court  in  Iowa,  it  therefore  follows  that,  in  such  jus- 
tice's court,  the  affidavit  and  notice  need  not  be  pleaded,  and  that 

City  E.  R.  Co.,   20  Iowa,   188,    and  from  the  land  ovraer  thus  agreeing  to 

other  authorities,  supra.  fence:     Warren   v.    Eeokuk    &  Des 

'Ells  V.  Pacific  R.  R.  Co.,  48  Mo.  Moines R.R.  Co.,  41  la.  484.    In  the 

2.31;  Terra  Haute  &  Richmond  R.  R.  case  of  the  C,  H.  &  D.  R.  R.  Co.  ». 

Co.  V.  Smith,  16  Ind.  102;  Indianapo-  Waterson,    supra,   it    is   held    that, 

lis,  Pittsburgh  &  C.  R.  R.  Co.  v.  Pet-  though  not  bound  by  law  to  fence,  yet 

ty,  25  Ind.  413;  Cincinnati,  H.  &  I.  R.  the  company  might  protect  its  road  by 

R.  Co.  u.  Ridge,  54  Ind.   39;    Balti-  fencing;  and  if  it  contracts  with  an- 

more,  P.  &  C.  Ry.  Co.  v.  Johnson,  59  other  to  do  so,  would  only  be  liable 

Ind.  188;    The  Cin.,  Hamilton  &  Day-  for  intentional  injury  or  gross  negli- 

ton  R.  R.  Co.  V.  Waterson,  4  Ohio  St.  gence,  as  to  the  injury  of  such  oth- 

424;  Pittsburg,  Cin.  &  St.  Louis  R.  E.  er's  live  stock  in  case  of  his  failure 

Co.».Smith,260hioSt.l24.  In  case  of  to  fence, 

injury  to  the  stock  of  a  third  party  un-  ^  43  jfg.  2.33. 

der   such   circumstances,  which   the  '  Bigelow  v.  North  Mo.  R.  E.  Co., 

company  has  been  compelled  to  pay  48  Mo.  510. 
for,  it  will  be  entitled  to  indemnity 
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the  same  may  go  in  evidence  without  any  previous  notice  there- 
of.' If  the  proceeding  be  in  a  court  of  record,  then  the  petition 
or  declaration,  as  the  case  may  be,  according  to  the  local  prac- 
tice, must  allege  everything  necessary  to  make  a  case  under  the 
statute  against  the  company." 

To  subject  a  railroad  company  to  pay  double  the  value  of  the 
property  killed,  under  the  provisions  of  the  statute  making  such 
companies  liable  absolutely  as' for  waqt  of  a  fence,  where  they 
have  a  right  to  fence  and  fail  to  do  so,  the  notice  served  upon  the 
company,  under  said'statute,  by  the  owner  of  the  live  stock  killed, 
must  be  a  written  one,  and  must  also  be  "  accompanied  by  an 
affidavit  of  the  injury  or  destruction  of  the  property."  There- 
fore, the  mere  reading  the  notice  and  affidavit  to  the  company's 
agent  is  insufficient.  The  notice  and  affidavit  are  to  be  delivered 
to  the  company,  and  it  is  entitled  to  have  the  originals  thereot 
The  statute  is  in  the  nature  of  a  penal  one,  and  the  courts  may 
not  dispense  with  the  required  conditions  of  its  enforcement. 
The  company  have  a  right  to  the  originals  as  a  means  of  know- 
ing that  such  affidavit  has  actually  been  made,  and  that  it  is  not 
imposed  upon  by  the  semblance  of  such,  when  no  real  one  in  fact 
exists." 

But  it  is  sufficient  if  the  notice  embraces  all  things  required 
under  the  statute  as  to  the  notice  and  affidavit,  and  be  verified  by 
affidavit,  and  be  served  upon  the  company,  instead  of  preparing 
and  serving,  as  distinct  documents,  a  separate  notice  and  affidavit. 
The  Supreme  Court  of  Iowa,  thus  ruling,  say:  "The  statute  pre- 
scribes no  particular  form  for  the  notice  and  affidavit.  That  the 
notice  itself,  duly  verified,  should  contain  a  statement  of  the  in- 
jury or  destruction  complained  of,  instead  of  having  a  notice 
without  such  matter,  but  accompanied  or  followed  by  the  very 
same  statement,  could  make  no  possible  difference."  * 

In  such  action  for  killing  or  injuring  live  stock,  service  may 
be  made  upon  any  ticket  agent  or  station  agent  employed  by  the 
company,  and  proof  thereof  may  be  made  by  the  regular  return 

1  Brandt  o.  The  Ghi.,  Bock  Island  &  supra. 

P.  R.  R.  Co.,  26  Iowa,  114;  Norton ».  'McNaught  v.  The  Chi.  &  N.  W. 

Hannibal  &  St.  Joe  R.  R.  Co.,  48  Mo.  R.  R.  Co.,  30  Iowa,  336. 

387.  *MendeU  v.  The  Chi.  &  N.  W.  Ry. 

"Cecil  V.  Pacific  R.  R.  Co.,  47  Mo.  Co.,  20  Iowa,  9,  11. 
246;   Norton  v.  H.  &  gt.  J.  R.  B-  Co., 
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of  the  sheriff  or  proper  officer  making  the  same,  or  by  an  affidavit 
of  such  service  by  a  deputy.  Either  will  be  good;'  and  so  will  the 
return  by  the  deputy  in  the  name  of  his  principal,  as  in  other 
cases. 

In  such  action,  where  the  company  are  liable  for  double  dam- 
ages, a  tender,  in  however  good  faith,  of  a  less  sum  than  the 
amount  subsequently  found  on  trial  against  the  company,  forms 
no  part  of  a  defense  against  a  recovery  of  double  damages.' 

In  an  action  for  killing  live  stock,  brought  against  a  railroad 
company  under  a  statute  rendering  such  companies  liable  as 
for  want  of  a  fence,  the  plaintiff  must  aver,  in  his  declaration  or 
petition,  that  the  killing  occurred  at  such  place  or  places  on 
the  road  as  are  by  the  statute  required  to  be  fenced.  That  is, 
that  the  occurrence  did  not  take  place  at  a  road  crossing,  or 
within  the  limits  of  a  town,  city,  or  village,  where  those 
places  are  excepted  in  the  statute.  And  a  petition  or  declaration 
omitting  so  to  do,  is  bad  upon  demurrer  to  the  merits.' 

'2    Parsons     on    Contracts,     637;  'Brandt®.  C,  E.  I.  &  P.  R.  R.  Co., 

Brandt  v.  The  Chi.,  Rock  Island  &  P.  supra. 

R.  R.  Co.,   26   Iowa,   114;    Bacon  v.  »  Chicago,  Burlington  &  Quinoy  R. 

Charlton,   7    Cush.    581;   Boyden   v.  R.  Co.  v.  Carter,  20  111.  390. 
Moore,  5  Mass.  365. 
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common  carriers,  are  estopped 
to  deny  their  authority     .        .      4 

Acknowledging    the   receipt'  of 


^  Section, 

goods  for  a  consignee,  estops  the 
company  from  denying  the 
truth  thereof,  after  he  has  acted 
on  the  faith  of  the  same  .        .      5 
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to  deny  doing  what  it  has  no 
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corporation  contracted  with  as 
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6 


8 


1.  Railroad  companies  are  estopped  in  like  manner  as  nat- 
ural persons. — It  is  a  well  settled  principle  of  the  law,  that  the 
doctrine  of  equitable  estoppel,  or  estoppel  in  pais,  by  which  one 
who  represents  to  another  the  existence  of  a  certain  state  of 
facts,  and  thereby  induces  him  to  act  upon  the  faith  of  their  ex- 
istence, is  concluded  or  estopped  from  afterwards  denying  the 
truth  thereof,  against  the  person  so  acting  on  the  faith  of  the 
same,  when  such  denial  will  result  in  the  injury  of  the  person 
so  confiding  in  such  representations,  is  as  applicable  to  railroad 
corporations  and  other  corporate  bodies  as  it  is  to  natural 
persons.' 

In  ah  action  for  damages  against  a  railroad  company,  for  caus- 


'  Bigelow  on  Estoppel,  464;  1  Dill. 
Mun.  Corps.,  Sec.  375, 383, 398;  Hale  v. 
Union  Mutual  Fire  Ins.  Co.,  32  N.  H. 
297;  Zabriskie  v.  Cleveland,  Colum- 
bus &  Cin.  R.  R.  Co.,  23  How.  391; 
Pendleton  Co.  v.  Amy,  13  Wall.  297; 
County  of  Randolph  v.  Post,  3  Otto, 
502, 513;  Mitchell  v.  Deeds,  49  111.  416; 


S.  C.  1st  With.  Corp.  Cases,  460;  Ra- 
cine &  Miss.  R.  R.  Co.  ih  Parmer's 
Loan  &  Trust  Co.,  49  111.  331;  S.  C.  1 
With.  Corp.  Cas.  441,  453;  Callender 
and  another  v.  The  Painesville  &  Hud- 
son R.  R.  Co.,  11  Ohio  St.  516;  Rich- 
mond V.  Dubuque  &  Sioux  City  R.  R. 
Co.,  33  Iowa,  422. 
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ing  the  water  to  flow  back  and  flood  the  land  of  the  plaintiff, 
where  there  has  been  a  former  recovery  in  favor  of  the  same 
plaintiff,  and  against  the  same  defendant,  for  previous  similar 
effects  of  the  same  cause,  at  the  same  place,  and  for  a  continuation 
of  which  the  last  action  is  brought,  the  defendant  is  estopped,  in 
the  last  action,  to  deny  the  right  of  the  plaintiff  to  recover  for  such 
damages  as  have  subsequently  occurred;  and  is  estopped  to  deny 
liability  therefor,  so  far  as  the  same  are  occasioned  by  a  continua- 
tion of  the  same  cause.'  In  the  latter  action,  however,  the 
amount  of  the  subsequent  damages  is  a  subject  of  inquiry 
anew."     The  estoppel  is  only  as  to  the  right  of  recovery. 

Although,  as  a  general  proposition,  one  can  not  divest  himself 
of  a  freehold  estate  by  parol,  yet  he  may  so  act  with  reference 
to  it  as  to  estgp  himself  from  afterwards  asserting  a  claim 
thereto:  and  the  statute  of  frauds  has  no  application  to  such  a 
case.''  Thus,  where  a  railroad  company  has  permitted  one  equi- 
tably entitled  to  land  held  by  the  company  in  its  name,  to  sell 
such  land  as  town  lots,  under  an  agreement  by  it  to  convey  to 
the'  purchasers,  and  town  lots  are  accordingly  laid  off,  sold 
and  improved,  with  the  knowledge  of  the  company,  it  was  held 
the  company  was  estopped  to  deny  the  authority  of  its  officers  to 
make  an  agreement  to  reconvey  to  the  equitable  owner,  or  to  the 
purchasers.* 

2.  Estopped  to  plead  irregularity  of  consolidation  or  organi- 
zation, or  deny  title  in  the  company. — Railroad  and  other  cor- 
porations are  estopped  to  deny  the  validity  of  their  undertakings 
on  the  mere  ground  of  irregularity  of  organization,  or  of  con- 
solidation of  two  or  more  companies  into  oiTe,  when,  in  fact, 
such  consolidation  or  de  facto  organization  exists,  if  the  contract 
or  undertaking  be  otherwise  within  the  contemplated  char- 
tered or  corporate  powers  of  the  company.  Therefore,  where  a 
company  issues  bonds  and  mortgages,  or  other  liabilities,  as  a  cor- 
poration,  holding  themselves  out  as  such  to  those  to  whom 
such  securities  are  issued,  "  the  courts  of  every  civilized  country 
must  hold  it  estopped  from  denying  its  own  corporate  existence, 

•  Plate  0.  New  York  Cent.  R.  R.  »  Vicksburg  &  Meridian  R.  R.  Co. 

Co.,  37  N.  T.  (10  Tiffany),  472.  v.  Ragsdale,  54  Miss.  200, 17  Am.  Ry. 

^  Plate  V.  N.  Y.  Cent.   R.  R.  Co.,  Rep.  435. 

37  N.  Y.  (10  Tiffany),  472.  *  y.  &  M.  R.  R.  Co.  v.  Ragsdale. 
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for  snch  a  defense  is  repugnant  to  every  sentiment  of  justice  and 
good  faitli." ' 

'  By  the  act  of  a  creditor  in  causing  a  writ  of  execution 
to  be  levied  upon  lands,  as  tke  lands  of  a  railroad  company 
defendant  in  the  writ,  the  creditor  is  estopped  to  deny  the 
title  of  the  defendant  railroad  company  to  the  lands  thus  levied 
upon,  as  against  a  mortgagee  thereof  who  interposes  to  resist  the 
levy,  or  as  against  a  receiver  of  the  property  of  the  railroad 
company,  who  interposes  his  receivership  and  possession  of  the 
lands,  as  property  of  the  railroad  company,  in  virtue  of  such  re- 
ceivership. The  execution  creditor  will  not  be  allowed  to  assert 
the  title  of  the  company  in  favor  of  his  execution,  and  deny  it 
at  the  same  time  as  against  the  receiver,  and  the  title  under 
which  he  holds.     The  doctritie  of  estoppel  forbids  it.' 

3.  By  opening  their  grounds  to  the  public,  they  are  estopped 
to  treat  persons  thereon  as  trespassers^ — A  railroad  company  per- 
ijiitting  its  ground  to  be  occupied  by,  or  used  in  common  with 
that  of  others  as,  a  thoroughfare  for  others  to  pass  over,  is  es- 
topped from  alleging  persons  to  be  trespassers,  who,  by  the  neg- 
ligence of  the  company,  are  injured  thereon."  In  such  cases  the 
company  is  bound  to  more  caution,  in  proportion  to  the  increased 
frequency  of  such  user  by  others,  than  it  ordinarily  is  where  its 
tracks  are  secluded  from,  or  not  allowed  by  habit  or  custom  to  be 
resorted  to  by,  others.*  The  same  degree  of  care  which  would  be 
diligence  in  the  latter  case,  may  be  negligence  in  the  former. 
More  especially  so  where  the  curvature  of  the  tracks  is  such  as 
to  preclude  the  directors  of  engines  from  seeing  obstructions 
more  than  a  very  short  distance  ahead." 

'  Racine    &    Misa.    R.    R.   Co.    v.  '  Kay  v.  Pennsylvania  R.  R.  Co.,  65 

Parmer's  Loan  &  Trust  Co.,   49  111.  Penn.  St.  269;    S.  C.  3  Am.   R.  628; 

831, 347;  S.  C.  1  Withrow's  Corp.  Cas.  Lefevre  v.  Lefevi-e,  4  S.  &  R.  241;  Re- 

441,  458;  Zabriskie  v.  Cleveland,  Co-  rick  v.  Kern,  14  Ih.  267. 

lumbusand  Cin.  R.  R.  Co.,  23  How.  "KayB.   Penn.  R.  R.   Co.,   supra; 

381;Bissellt).  The  Michigan  Southern  Pittsburgh,  Ft.  Wayne  &  Chi.    Ry. 

&  N.  Ind.  R.  R.  Co.,  22  N.  Y.  258;  Co.  v.  Bingham,    29    Ohio    St.  364; 

Lefevre  v.  Lefevre,  4  Serg.  &  Rawle,  Quimby  v.  Boston  &  Me.  R.  R.  Co.,  69 

241;  Callender  &  others  v.  The  Paines-  Me.  340;  Mellen  v.  Morrill,  126  JVIass. 

ville  &  Hudson  R.  R.  Co.,   11  Ohio  545;  Nickerson  v.  Tirrell,   127  Mass. 

St.  516;  Reynolds  v.  Myers,    51  Yt.  236;  Grand  Rapids  &  Ind.  R.  R.  Co.  v. 

444.  Martin,  41  Mich.  667. 

^  Robinson  v.    Atlantic   &   Great  ^  Kay  v.  Penn.  R.  R.  Co.,  supra. 
Western  Ry.  Co.,  66  Penn.  St.  160. 
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4.  Railroad  companies  acting  as  common  carriers  are  estopped 
to  deny  their  authority. — In  declaring  against  a^  railroad  com- 
pany as  common  earners,  it  is  sufficient  to  allege  a  contract  to 
carry,  and  that  the  company  are  accustomed  to  carry  passengers 
and  freight  for  hire,  as  tiie  case  may  be.  It  is  not  necessary  to 
state  that  they  had  power  by  their  charter  to  transact  the  busi- 
ness of  common  carriers.  When  they  are  shown  to  be  engaged  in 
that  business,  they  will  be  presumed  to  have  authority  to  do  so, 
and  will  not  be  heard  to  deny  their  power  in  that  respect.  They 
are  estopped  therefrom  by  their  contract  to  carry,  and  by  hold- 
ing themselves  out  as  engaged  in  the  business  of  carrying.  They 
will  not  be  presumed  to  be  so  engaged  without  authority  of  law.' 

5.  Acknowledging  receipt  of  goods  for  a  consignee,  estops  the 
company  from  denying  the  truth  thereof,  after  he  has  acted  on 
the  faith  of  the  same. — The  acknowledgment  by  a  railroad  com- 
pany, to  the  consignees  of  freight  received  for  transportation  to 
such  consignees,  made  in  the  ordinary  manner  of  transacting 
such  business,  as  the  same  has  been  transacted  for  a  series  of 
years,  and  recognized  as  regular  by  the  company,  will  operate  as 
an  estoppel  to  prevent  the  denial,  on  the  part  of  the  company, 
that  the  property  came  to  their  liands  for  transportation. 
The  circumstances  necessary  to  show  the  making  of  such  ac- 
knowledgment, andt  to  trace  it  authoritatively  to  the  company, 
are  facts  for  the  decision  of  a  jury ;  but  if  found  by  them  to  ex- 
ist, then  the  acknowledgment  will  work,  in  that  respect,  an  es- 
toppel against  the  company  acknowledging  the  receipt  of  the 
goods,  that  prevents  them  from  thereafter  denying  the  truth 
thereof,  as  against  the  consignees,  acting  on  the  faith  of  such  ac- 
knowledgment." 

6.  Estoppel  of  land  holder  or  municipality  to  deny  right  of 
■way.— The  owner  of  lands  who,  by  so  imperfect  a  grant  that  it 
is  inoperative  for  want  of  identity  of  the  locality  to  be  taken, 
agrees  to  confer  a  right  of  way  on  a  railroad  company,  for  a 
consideration  however  small,  will  be  estopped  to  deny  such  right 
after  the  location  and  erection  of  the  road  through  his  lands  by 
virtue  of  such  agreement;  and  more  especially  so,  where  such 
owner  is   not  only  cognizant  at   the  time  of  the  appropriation 

'  Fuller  and  wife  v.  The  Naugatuck  ^  Barter  &  Co.  v.  Wheeler,  49  N.  H. 
Railroarl  Company,  21  Conn.  567;  S.  C.  9;  S.  C.  6  Am.  R.  434;  Drew  v  Kim- 
2  Am.  R.  W.  Cas.  161.  ball,  43  N.  H.  285. 
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of  his  ground  to  such  purpose,  but  also  participates  therein, 
by  supplying  the  company,  under  contract,  with  material  for 
such  construction  over  the  premises  so  appropriated  by  the  com- 
pany." And  so,  a  land  owner  will  be  estopped  from  denying  the 
right  of  way  of  the  company  over  his  land,  by  the  reception  of 
the  assessment  money  allowed  as  damages  for  the  same;  and  this, 
too,  though  there  be  irregularities  in  tlie  assessment,  of  which  he 
might  otherwise  have  taken  advantage  by  way  of  objection. 
And  if  there  be  no  fraud,  want  of  notice  of  the  time  of  making 
the  assessment  will  not  obviate  such  estoppel."  And  so  if  a  land 
owner  stand  by  and  permit  valuable  improvements  of  a  railroad 
company  to  be  made,  on  the  faith  of  a  supposed  right  or  license 
80  to  do,  and  do  not  object,  he  will  be' estopped  to  deny  the  right 
of  the  company  to  occupy  the  same.' 

Where,  under  the  semblance  of  a  valid  grant,  there  has  been  sev- 
eral years'  user  of  a  right  of  way  by  a  railroad  company,  in  the 
streets  of  a  city,  and  a  bonus  agreed  on  as  the  consideration 
thereof,  has  been  regularly  paid  to,  and  received  by,  the  city,  and 
acts  have  been  done,  or  ordinances  passed,  by  the  latter,  recogniz- 
ing the  existence  of  the  right,  in  such  case  the  municipal  corpo- 
ration is  estopped  to  deny  the  validity  thereof.*  This,  too,  al- 
though such  grant  be  originally  of  doubtful  legality,  as  made  or 
perfected  in  violation  of  a  military  order,  during  military  rule  in 
the  city.  Such  subsequent  action  of  the  city  authorities,  in  recog- 
nition of  the  grant  or  right,  amounts  to  a  ratification  thereof? 

'  Pollard  and  others  v.  Maddox,  28  R.  R.  Co.,  60  Mo.    329;  Veghte  v. 

Ala.  321.  Raritan  W.  P.  Co.,  4  C.  B.  Green,  142; 

2  Hawley  «.  Harrall,  19   Conn.  142;  Raritan  W.  ?.■  Co.  v.  Veghte,  6  Id. 

Whittlesey  v.  Hartford,  Prov.  &  Fish-  463;   Batchelder  v.  Hibbard,  68  N.  H. 

kill  R.  R.  Co.,  23    Conn.    421;  Hitch-  269;  Williamston  &  T.  R.  R.  Co.  i..  ' 

cock  V.  Danbury  &  Norwalk  R.  R.  Co.,  Battle,  66  N.  Car.  540;  Maxwell  v.  Bay 

25  Conn.  516,  519;  Bums  v.  The  Mil.  City  Bridge  Co.,  41  Mich.  453. 

&  Miss.  R.  R.  Co.,  9  Wis.  450;   Rut-  ■■  The  State,  ex  rel.  St.  Charles  R.  R. 

land  &  Burlington  R.  R.  Co.  v.  Proc-  Co.,  v.  Cockrem,  Adm'r,  and  others,  25 

tor  &  Odell,  29  Vt.  93.  La.  An.  356.    And   see    Union  Depot 

'  Cumberland    Valley  R.    R.  Co.  v.  Co.  v.  St.  Louis,  8  Mo.  App.  412;  S.  C. 

McLanahan,  69  Penn.  St.  23;  Thomp-  1  Am.  &  Eng.  R.  R.  Cas.   &19;  Chica- 

son  V.  McElarney,  82  Penn.  St.  174;  go.  Rock  Island  &  Pacific  R.  R.  Co.  v. 

Baker  ■».  Chicago,  Rock  Island  &  Pa-  City  of  JoHet,  79    111.  25;  Chicago    & 

ciflc  R.  R.  Co.,  57  Mo.  265,  9  Am.  Ry.  North  Western  Ry.  Co.  v.  People,  91 

Rep.  168;  Cape  Girardeau  &  B.  M.  &  111.  251. 

G.  R.  Co.».  Renfroe,  58 Mo.  265;  Ho-  'The  State,  ex  rel.  St.   Charles  R. 

sher  V.  Kansas  City,  St.  Jos.  &  C.  B.  R.  Co.  v.  Cockrem,  Adm'r,  25  La.  An. 
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7.  Railroad  company  not  estopped  to  deny  doing  what  it  has 
no  power  to  do  under  its  charter. — A  railroad  corporation  is  not 
estopped  from  denying  the  doing,  or  undertaking  to  do,  that 
which  in  law  it  has  no  power  or  authority  to  perform.'  Where- 
fore, in  an  action  against  such  a  corporation  for  an  injory  incurred 
beyond  the  terminus  of  its  own  road,  upon  a  stage  line  connect- 
ing with  such  railroad,  and  by  a  passenger  passing  over  said  rail- 
road and  stage  line  under  a  ticket  purchased  of  the  railroad  com- 
pany, and  covering  his  passage  on  both  of  said  lines,  it  was 
holden  that  the  corporate  capacity  of  the  railroad  company  did 
not  extend  to  power  to  make  such  an  undertaking,  and  that  the 
company  were  not  estopped  from  denying  their  power  to  con- 
tract, and  the  validity  of  their  alleged  contract  in  that  respect." 
It  is,  moreover,  ruled  in  said  case  (22  Conn.  502),  that  an  action 
would  not  lie  against  the  railroad  company,  for  the  alleged  injury, 
as  common  carriers,  for  that  it  could  not  become  such,  as  to  mat- 
ters pertaining  to  that  character,  beyond  the  end  of  its  own  line 
of  road,  or  elsewhere  in  the  conveyances  of  other  carriers,  and 
that  therefore  the  company  was  not  liable  in  such  action  in  its 
character  of  common  carrier;  and  that  as  to  the  alleged  special 

356.  Where  a  gas  company  had  given  gatnck  R.  R.  Co.,  2.3  Conn.  457;  Nau- 
to  a  raiboad  company  false  iaioi-  gatuck  R.  R.  Co.  v.  Waterbury  Button 
mation  concerning  the  location  of  its  Co.,  24  Conn.  468;  Converse  p.  Norwich 
pipes,  in  consequence  of  which  the  &  N.T.  Transp.  Co.,  33Conn.  166.  But 
railroad  company  had  laid  its  tracks  this  is  contrary  to  the  current  of  author- 
over  them,  the  gas  company  was  held  ity  in  other  states:  Ogdensburg  &  L. 
estopped  to  disturb  "the  track,  even  for  C.  R.  R.  Co.  v.  Pratt,22  Wall.  123;  Ohio 
repair:  Davenport  Central  Ry.  Co.  v.  &  Miss.  Ry.  Co.  v.  McCarthy,  96  D. 
Davenport  Gas  Light  Co.,  43  la.  301,  S.  258;  Grover  &  Baker  Sewing  Ma- 
14  Am.  Ry.  Rep.  437.  chine   Co.   v.    Mo.  Pac.   Ry.  Co.,  70 

'  Bulkley   v.  Derby    Fishing  Co.,  2  Mo.  672;  Bissell  v.  Mich.    Southern  & 

Conn.  252;  Hood  v.  N.  Y.  &  New  Ha-  N.  Ind.  R.  R.  Co.,  22  N.  Y.  258;  Bur- 

ven  R.  R.  Co.,  22  Conn.  502;  Boyce  v.  tis  v.  Buffalo  &  S.  L.  R.  R.  Co.,  24  N. 

TowBontown    Sta.  M.  E.  Ch.,  46  Md.  Y.  269;  Buffett  v.  Troy  &  Boston  R.  R. 

359;  Harriman    v.   Southam,  16  Ind.  Co.,  40  N.  Y.  168;  S.  C.  36  Barb.  420; 

190;  Heaston  v.  Cin.  &  Ft.  Wayne  R.  Maghee  v.  Camden    &  Amboy    R    r' 

R.  Co.,  Id.  275;  Gillespie  v.  Ft.  Wayne  T.  Co.,  45  N.  Y.  514;  Root  v.  Great 

&  S.  R.  R.  Co.,  17  Ind.  243;  Williams  Western  R.  R.  Co.,  45  N  Y  524-  Mil- 

V.  Franklin  T.  A.  Ass'n,  28  Ind.  310.  nor  v.  N.  Y.  &  New  Haven  R.  R  Co 

»  Hood  V.  N.  York  &  N.  Haven  R.  53  N.  Y.  363;  Hill  Mfg.  Co.  v    Boston 

R.  Co.,  22   Conn.    502;  and  S.  C.  22  &  Lowell  R.   R.  Co.,  104   Mass    12-J- 

Conn.  1;   Bulkley ».    Derby   Fishing  Feital   B.Middlesex   R.   R.   Co    109 

Co.,  2  Conn.  252.  See  Elmore  v.  Nau-  Mass.  398.  ' 
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contract  implied  by  assuming  to  sell  tictets  over  the  line  bej'ond 
its  own  road,  that  in  law  it  having  no  power  to  engage  in  such  an 
operation  as  an  undertaking  of  its  own,  and  as  involving  its  own 
responsibility,  it  was  therefore  not  liable  for  injuries  incurred 
on  that  part  of  the  route  covered  by  stage  carriage  as  aforesaid/ 


'  Hood  V.  New  York  &  New  Haven 
R.  R.  Co.,  22  Conn.  502;  S.  C.  22  Conn. 
1.  In  the  latter  case  it  is  laid  down 
that  there  is  a  difference  between  pas- 
sengers and  ordinary  freights  in  this 
respect. 

We  have  thought  it  advisable  to 
insert,  by  way  of  a  note  here,  the  fol- 
lowing extract  of  the  learned  judge's 
opinion  in  this  case: 

"  It  will  he  noticed,  that  the  suit  is 
upon  a  special  promise  of  the  defend- 
ants to  carry  the  plaintiff  froni  New 
Haven  to  CoUinsville;  not  an  action 
against  common  carriers,  for  an  injury 
suffered  while  passing  over  their  road, 
nor  as  founded  upon  a  responsibility 
grov/ing  out  of  such  relations.  This 
would  not  answer — for  the  defendants 
could  not  be  common  carriers  exc?pt 
on  their  own  road;  so,  the  pleader 
declares  upon  a  special  undertaking  of 
the  defendants,  aside  from  their  appro- 
priate line  of  duty,  and  the  attempt 
is,  to  subject  them  on  that  undertak- 
ing, and  on  nothing  else. 

It  is  found,  that  the  defendants 
had  no  power  to  enter  into  the 
undertaking  in  question,  and  there- 
fore, as  a  ground  of  claim,  it  must 
be  agreed,  the  undertaking  merely 
is  of  no  avail,  for  the  reason  that 
the  directors,  having  no  authority,  did 
not,  in  legal  estimation,  make  the  con- 
tract for  the  company.  The  question 
is,  are  the  defendants  estopped  setting 
Tip  this  in  their  defense?  The  state- 
ment of  the  case  carries  on  its  very 
face,  conviction  to  the  mind,  that  it  can 
not  be  so.  The  defendants  estopped 
from  denying  that  they  have  done 
what  they  never  could  have  done!  It 
42 


is  a  question  of  power,  under  the  char 
ter;  and  however  individuals  may  be 
liable  and  estopped,  who  untruly  hold 
themselves  out  as  clothed  with  power, 
the  defendants  can  not  be  estopped,  on 
any  such  principle  of  law  known  to 
the  court.  The  notion  of  an  estoppel  in 
pais,  to  which  class,  if  any,  this  estop- 
pel belongs,  proceeds  on  the  idea  of 
acquiescence  or  consent;  a  consent  ex- 
pressly or  impliedly  given  by  the  party 
claimed  to  be  estopped.  Of  course, 
there  must  be  a  legal  possibility,  or 
thsre  can  be  no  real  or  supposed 
acquiescence  and  consent,  and  where 
consent  may  be  given,  silence  may 
be  sufficient  proof  that  it  is  given; 
and  so,  a  course  of  known  action  may 
be  sufficient  proof;  for  the  law  requires 
no  exact  form.  But  we  say,  it  does  ' 
require  a  legal  possibility,  and  where 
there  is  none,  courts  can  not  consist- 
ently hold  there  is  an  estoppel.  The  case 
of  Buckley  v.  The  Derby  Fishing  Com- 
pany, 2  Conn.  R.  252,  and  that  class 
of  cases,  which  abound  in  the  books,  is 
a  good  illustration  of  the  distinction 
above  alluded  to.  If  a  corporation 
has  the  power  to  do  a  thing,  and  is  in 
the  habit  of  doing  it,  in  a  particular 
way,  it  may  bind  itself  to  third  |)er- 
sons,  though  it  do  not  pursue  the  exact 
mode  prescribed  in  the  charter;  for  the 
mode  is  not  exclusive,  but  concurrent. 
So,  too,  where  a  provision  in  the  char- 
ter is  designed  to  protect  the  corpora- 
tion, the  corporation  may  waive  this 
provision,  and  this  may  be  proved  to 
be  done,  by  a  repetition  of  acts  of  a 
like  or  similar  character.  But  the 
question  here  is,  as  we  have  said,  one 
of  power,  not  of  form.        *        *        * 
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8.  Estoppel  to  deny  existence  of  a  corporation  contracted 
with  as  such. — One  dealing  or  contracting  with  an  alleged  rail- 
road corporation,  and  which  had  legal  authority  to  organize  as 
such,  thereby  recognizes  its  corporate  capacity,  although  it  may 
not  be  strictly  a  corporation  in  law,  and  will  be  estopped  to  deny 
the  same.  Such  is  the  law,  as  well  in  regard  to  the  contrJicts 
and  dealings  of  a  municipal  body  with  such  supposed  corpora- 
tion, as  of  those  of  private  individuals.'  Hence,  when  a  munici- 
pal corporation  contracts  with  a  private  railroad  corporation,  as 
such,  it  will  be  estopped  to  deny  the  corporate  entity  and  capaci- 
ty of  the  corporation  with  which  it  thus  contracts." 

But  this  doctrine  does  not  apply  in  favor  of  supposed  cor- 
porations, assuming  to  be  such  witliout  some  color  of  legal 
authority — as,  for  instance,  where  there  is  no  law  authorizing 
such  incorporation,  or  if  there  be  apparently  such  a  law, 
yet  it   be  totally   void   for    unconstitutionality."     The  princi- 


It  being  a  question  of  power,  silent 
acquiescence  in  the  acts  of  subordinate 
agents  does  not  make  a  stronger  case; 
for,  if  a  formal  contract  is  not  obliga- 
tory on  the  company,  one  proved  by 
inferior  or  circumstantial  evidence  cer- 
tainly is  not.  The  kind  of  evidence  is 
quite  immaterial.  Should  the  direct- 
ors of  a  savings  bank,  or  of  any  bank, 
contract  with  a  ship  builder  for  a 
steamship  to  navigate  the  ocean, 
would  this  contract  bind  the  com- 
pany? Certainly  not;  because  the  di- 
rectors have  no  power  to  make  it;  nor 
would  they  have  more,  were  they  to 
make  such  contracts  from  day  to  day. 
The  legislature  has  absolutely  marked 
the  limit  of  their  power,  and  they  can 
not  exceed  it,  under  the  charter;  and 
if  the  directors,  even  with  all  the  stock- 
holders at  their  side,  transcend  the 
limits  of  the  charter,  and  make  con- 
tracts foreign  to  their  business,  they 
only  act  for  themselves.  The  reason 
is,  there  can  be  no  consent  of  the  cor- 
poration. *  *  *  *  jf 
this  is  not  so,  there  are  no  restrictions 
or  limitations  on  chartered  compa- 
nies, and  they  may  do  anything  and 


everything  the  directors  please,  which 
is  not  absolutely  unlawful.  The  ex- 
ercise of  power  is  held  to  prove  itself; 
which  is  absurd":  22  Conn.  508, 
509,  610. 

'Evansville,  Indianapolis  &  Cleve- 
land Straight  Line  R.  E.  Co.  v.  The 
City  of  Evansville,  15  Ind.  395;  Heas- 
ton  V.  Cincinnati  &  Fort  Wayne  R.  R. 
Co.,  16  Ind.  275;  Brownlee  v.  Ohio, 
Indiana  &  Illinois  R.  R.  Co.  and  oth- 
ers, 18  Ind.  68;  Douglas  Co.  v.  Bolles, 
94  U,  S.  104;  Cowell  v.  Col.  Springs 
Co.,  3  Col.  82,  100  U.  S.  56;  Cahall  v. 
Citizens'  M.  B.  Ass'n,  61  Ala.  232. 

'Evansville,  Indianapolis  &  Cleve- 
land R.  R.  Co.  V.  The  City  of  Evans- 
ville, 15  Ind.  395. 

'  Heaston  ».  The  Cincinnati  &  Fort 
Wayne  R.  R.  Co.,  16  Ind.  275;  Gilies- 
p  e  ».  Fort  Wayne  &  Southern  R.  R. 
Co.,  17  Ind.  243;  Williams  v.  Frank- 
lin T.  A.  Ass'n,  26  Ind.  310;  Boyce 
V.  Towsontown  Sta.  M.  E.  Ch.,  46  Md. 
359.  And  a  deed  to  such  pretended 
corporation,  which  has  no  law  for  its 
basis,  is  void,  and  does  not  divest  the 
grantor's  title:  Harriman  v.  Southam, 
16  Ind.  190. 
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pie  applies  only  to  supposed  corporations  attempted  to  be  cre- 
ated under  competent  authority,  but  so  irregularly  or  informally 
got  up  as  to  not  amount  to  corporations  dejure.  They  are,  nev- 
ertheless, corporations  de  facto,  wliile  acting  as  such,  and  tliose 
contracting  with  them  are  estopped  to  deny  their  corporate  ex- 
istence.' This  can  be  done  only  by  the  direct  proceeding  of  quo 
warranto,  instituted  by  the  state. 

A  commissioner  to  receive  subscriptions  to  the  stock  of  a  con- 
templated railroad  corporation  preparatory  to  becoming  incorpo- 
rate, and  who  unites  with  the  other  commissioners  in  a  certifi- 
cate to  the  governor  of  the  state  that  the  required  amount  of 
capital  stock  has  been  subscribed,  and  that  the  subscriptions  cer- 
tified (one  of  which  was  his  own)  were  taken  and  made  in  good 
faith,  and  agreeably  to  the  requirements  of  the  act  of  assembly 
in  that  respect,  and  that  the  requisite  per  cent,  is  paid  in  on  such 
subscriptions,  will  be  estopped,  in  an  action  on  his  own  subscrip- 
tion, to  deny  the  validity  thereof,  or  to  show  in  his  defense  that 
the  same  was  made  dependent  upon  conditions."  Moreover,  sucli 
a  conditional  subscription  (before 'the  obtaining  of  a  charter)  is  a 
fraud  on  the  government  and  upon  the  unconditional  subscribers.' 

One  who  subscribes  to  the  capital  stock  of  a  railroad  corpora- 
tion in  such  terms  as  recognizes  and  asserts  the  existence  tliereof, 
is  thereby  estopped  to  deny  the  corporate  capacity  of  the  com- 
pany, in  an  action  against  him  upon  such  subscription.*  JSTor 
is  it  any  defense  that  the  percentage  required  to  be  paid  at 
the  time  of  subscribing  was  not  then  paid,  where  a  greatly 
larger  percentage  has  subsequently,  and  before  suit,  been  paid 
thereon.  Such  subsequent  payment,  in  recognition  of  the  sub- 
scription, fills  the  statutory  requirement." 

'  Heaston  ».  The  Cincinnati  &  Fort  (11   Smith),   208;    Phoenix    Warehg. 

"Wayne  E.  R.  Co.,  16  Ind.  275;  Swart-  Co.  v.  Badger,   67  N.  Y.  294,  6  Hun, 

wout  B.  The  Mich.  Air  Line  R.  R.  Co.,  ,293;  Sanger  v.  Upton,   91  U.  S.  5G: 

24  Mich.  (2  Post),  389.  Chubb  v.  Upton,  95  U.  S.  665;  Clarke 

'Bavington  v.  Pittsburgh  &  Steu-  v.  Thomas,  34  Ohio  St.  46.    And  so, 

benville  R.  R.  Co.,  34  Penn.  St.  (10  payment   of  previous  calls   estops  a 

Casey),  358.  party  sued  for  capital  stock  to  deny 

'Bavington  e.  Pittsburgh  &  Steu-  the  validity  of  his  subscription,  or  the 

benville  R.  R.  Co..  34  Penn.  St.  (10  regularity  of  the  incorporation:  Crom- 

Casey),  358;  ante,  Chap.  IV,  subd'n  3.  ford  &  High  Peak  R.  W.  Co.  v.  La- 

*  Dutchess  Cotton   Manufactory  v.  cey,  1  Bng.  Ry.  &  C.  Cases,  641. 

Davis,  14  John.  245;  Steam  Nav.  Co.  '  Black  River  &  Utica  R.  R.  Co.  v. 

V.  Weed,  17  Barb.  882;  Black  River  Clarke,  25  N.  York  (11  Smith),  208. 
&  Utica  R.  R.  Co.  v.  Clarke,  25  N.  Y. 
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ADMISSIONS. 


Section.  Section. 

Of  directors  and  gtockholders      .      1  |  Of  agents,  servants  and  employes     2 

1.  Of  directors  and  stockholders. — Declarations  and  admis- 
sions of  directors  do  not  ordinarily  bind  the  company,  when 
made  merely  as  such  directors,  whether  in  session  or  out  of  ses- 
sion of  their  body,  and  therefore  are  not  admissible,  under  such 
circumstances,  in  evidence  against  the  company.'  Yet,  if  made 
in  reference  to  a  matter  not  reduced  to  writing,  and  in  regard  to 
a  matter  of  business  then  being  under  the  special  agency  and 
control  of  such  director  or  directors,  they  are  admissible,  upon 
the  principle  that  whatever  a«  agent  says  while  acting  within 
the  scope  of  his  authority,  the  principal  says;  and  evidence  may 
be  given  tl^ereof,  as  if  they  had  been  actually  the  words  of  the 
principal  himself." 

2.  Of  agents,  servants  and  employes. — ^When  the  act  or  omis- 
sion of  an  agent  or  servant  would  bind  the  principal  in  relation 
to  the  subject-matter  in  controversy,  then  his  statements  and  ad- 
missions in  reference  thereto  will  also  bind  the  principal,  if  made 
at  the  same  time  the  act  is  done,  or  omitted  to  be  done,  so  as  to 
connect  itself  therewith,  and  become  a  part  of  the  res 


*  Pierce  on  Railways,  72;   Redfleld,  Penn.  R.  R.  Co.  v.  Books,  57  Penn.  St. 

100-110;  Whittaker  v.  Johnson  Coun-  339,  343;  Mil.  &  Miss.  R.  R.  Co.  ». 

ty,  10  Iowa,  161;   The  Buffalo  &  N.  Finney,  10  Wis.  388;  Moore  v.  Meach- 

York  City  R.  R.  Co.  e.  Dudley,  14  N.  am,  10  N.  Y.  207;  Luby  and  wife  v. 

Y.  836.  Hudson  River  R.  R.  Co.,  17  N.  Y.  (3 

32d  Starkie  on  Ev.,  34;  Am.  Fur  Co.  Smith),  131;  Hamilton  v.  New  York 
■B.  United  States,  2  Pet.  358;  Norwich  Cent.  R.  R.  Co.,  51  N.  Y.  (6  Sickels), 
&  Worcester  R.  R.  Co.  t>.  Cahill,  18  100;  Anderson  v.  The  Rome,  Water- 
Conn.  484;  S.  C.  2  Am.  R.  W.  Cas.  town  &  Ogdensburgh  R.  R.  Co.,  54  N. 
106.  Y.  (9   Sickels),    334;    Whittaker  v. 

"  Bellefontaine  R.  W.  Co.  ».  Hun-  Eighth  Ave.  R.  R.  Co.,  5  Robertson, 

ter,  33  Ind.  335;  S.  C.  5  Am.  R.  201;  650;  Brehm  v.  Great  Western  Ry.  Co., 

Lane  v.  Bryant,  9  Gray,  245;  Hanover  34  Barbour,  256;  Sisson  and  anoth- 

R.  R.  Co.  e.  Coyle,  55  Penn.  St.  396;  er  ».  The  Geveland  &  Toledo  R.  E. 
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To  be  admissible  in  evidence  as  against  the  principal,  sncli 
statements  and  admissions  must  be  in  the  nature  of  original 
ones,  and  must  not  only  be  made  during  the  continuance  of  the 
agency  or  service,  but  in  regard  to  a  transaction  pending  or 
transpiring  at  the  very  time.  Subsequent  statements  or  admis- 
sions, made  by  way  of  relating  the  occurrence,  or  of  account  for 
the  same,  are  not  admissible  in  evidence  against  the  principal.' 
Though  the  admissions,  under  proper  circumstances,  of  an 
agent  of  a  railroad  company,  when  made  within  the  scope  of  his 
business,  are  binding  against  the  company,  as  has  been  before 
stated,"  yet  they  are  not  so  when  made  in  reference  to  a  different  or 
independent  subject-matter  of  the  company's  business,  other  than 
that  which  at  the  time  was  within  such  agent's  business  and 
control.'     Therefore  the  admissions  of  one  whose  business  is  the 


Co.  and  others,  14  Mich.  (1  Jeiinison), 
489;  Virginia  &  Tenn.  R.  R.  Co.  v. 
Sayers,  26  Gratt.  328;  Chicago,  Bur- 
lington &  Quincy  R.  R.  Co.  v.  Riddle, 
60  111.  534;  GrifiSn  v.  Montgomery  & 
West  Point  R.  R.  Co.,  26  Ga.  Ill; 
Atlanta  &  LaGrange  R.  R.  Co.  v. 
Hodnett,  29  Ga.  461;  Wright  B.Geor- 
gia R.  R.  &  B.  Co.,  34  Ga.  330;  East 
Tenn.,  Virginia  &  Georgia  R.  R.  Co. 
V.  Duggan,  51  Geo.  212;  Covington  & 
Lexington  R.  R.^  Co.  v.  Ingles,  15  B. 
Monroe,  637;  Ashniore  v.  Penn.  S.  T. 
&  T.  Co.,  38  N.  J.  13,  13  Am.  Ry. 
Rep.  23. 

'  Lafayette  &  Indianapolis  R.  R.  Co. 
V.  Bhman  30  Ind.  83;  Bellefonlaine  R. 
W.  Co.  V.  Hunter,  33  Ind.  335;  Moore  v. 
Meacham,  10  N.Y.  207;  Luby  v.  Hud- 
son River  R.  R.  Co.,  17  N.  Y.  131;  An- 
derson V.  Rome,  etc.,  R.  R.  Co.,  54  N. 
Y.  334;  Furst  v.  Second  Ave.  R.  R. 
Co.,  72  N.  Y.  542;  Stiles  v.  Western 
R.  R.  Co.,  8  Metcalf,  44;  Lane  v.  Bry- 
ant, 9  Gray,  245;  Pennsylvania  R.  R. 
Co.  V.  Books,  57  Penn.  St.  339,  343; 
MuUan  v.  Phil.  &  S.  M.  St.  Co.,  78 
Penn.  St.  25;  Bigley  v.  Williams,  80 
Id.  107;  Baker  v.  Allegheny  Valley 
R.  R.  Co.,  95  Penn.  St.  211;  S.  C.  10 
Repr.  672;  Huntingdon  &  Broad  Top 


Mt.  R.  R.  &  Coal  Co.  v.  Decker,  82 
Penn.  St.  119,  15  Am.  Ry.  Rep.  425; 
Pollard  V.  LoaisvUle,  Cincinnati  &  Lex- 
ington R.  R.  Co.,  7  Bush  (Ky.),  597; 
Virginia  &  Tenn.  R.  R.  Co.  v.  Sayers, 
26  Gratt.  328;  Ti-eadway  v.  Sioux  City 
&  St.  Paul  R.  R.  Co.,  40  la.  526,  8 
Am.  Ry.  Rep.  415;  Michigan  Central 
R.  R.  Co.  V.  Gougar,  65  HI.  503;  Chi- 
cago &  Northwestern  Ry.  Co.  v.  Fill- 
more, 57  111.  265,  10  Am.  Ry.  Rep.  462; 
Ohio  &Miss.  Ry.  Co.  v.  Porter,  92111. 
437;  Milwaukee  &  Mississippi  R.  R. 
Co.  V.  Finney,  10  Wis.  388;  Smith  v. 
North  Carolina  R.  R.  Co.,  68  N.  C.  107; 
Maleoek  v.  Tower  Grove  &  Lafayette 
Ry.  Co.,  57  Mo.  17,  9  Am.  Ry.  Rep.  1; 
Coyle  V.  Baltimore  &  Ohio  R.  R.  Co., 
11  W.  Va.  94,  18  Am.  Ry.  Rep.  487; 
Hawker  v.  Same,  15  Id.  628;  Ash- 
more  V.  Penn.  Steam  T.  &  T.  Co.,  9 
Vroom,  13;  Tanner  v.  Louis. ille  & 
Nashville  R.  R.  Co.,  60  Ala.  621; 
Thompson  v.  Androscoggin  R.  I.  Co., 
58  N.  H.  108;  S.  C.  54  Id.  545. 

'Livingston  v.  Iowa  Midland  Ry. 
Co.,  35  Iowa,  555;  Kansas  Pacific  Ry. ' 
Co.  V.  Little,  19  Kans.  267,   17  Au.. 
Ry.  Rep.  455. 

'Livingston  v.  Iowa  Midland  Ry. 
Co.,  35  Iowa,  555;  Ashmore  v.  Penn. 
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making  of  repairs  upon  the  road,  is  not  admissible  in  a  suit 
against  the  company  for  omission  to  construct  a  cattle  pass,  the 
constraction  or  ordering  of  which  is  not  within  the  duties  or 
powers  of  the  person  whose  admissions  are  thus  offered  to  be 
proved.' 

Nor  are  tlie  admissions  of  stockholders,  merely  as  such,  in  any 
manner  binding  on  the  company,  when  made  individually,  in  their 
separate  and  individual  capacity,  and  not  as  an  act  of  the  aggre- 
gated majority  of  a  meeting  thereof,  properly  constituted.' 

S.  T.  &  T.  Co.,  38  N.  J.  13,  13  Am.      85  Iowa,  5-55. 

By.  Rep.  23.  2  Mitchell  ».  The  Rome  R.  R.  Co., 

'  Livingston  ».  la.  Midland  Ry.  Co.>      17  Geo.  574. 
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1.  Power  to  appoint. — A.  railroad,  or  other  corporation  for 
business  purposes,  has  full  power  to.  appoint  an  agent  or  agents, 
to  perform  the  duties  or  transact  the  business  of  the  company.' 
Such  appointment  need  not  be  shown  by  written  evidence, 
unless  for  the  transaction  of  business  requiring  solemn  acts  by 
deed,  but  may  be  inferred  from  the  adoption  of  the  acts  of  said 
agent  by  the  corporation,  or  those  oflScially  representing  it.' 
The  business  of  a  railroad  corporation  can  only  be  carried  on  by 
the  intervention,  in  a  greater  or  less  degree,  of  agencies  otlier  than 
the  regular  officers  of  the  company  provided  for  by  the  charter 
and  by-laws.  The  appointment  or  authority  of  such  agents 
need  not  be  in  writing,  but  may  be  inferred  from  circum- 
stances." 

The  appointment  does  not  destroy  his  individuality,  or  right  to 
act  for  himself  in  all  matters  not  affecting  injuriously  the  rights 
of  the  principal.  It  only  renders  him  incapable  of  using  his 
trust  for  his  own  benefit.      Therefore,  whatever  comes  to  his 

iThe   Montgomery   R.  R.  Co.  v.  195;  Darst ».  Gale,  83  111.  186. 

Hurst,   9  Ala.  (N.  S.),   513;   Ala.  &  'The    Montgomery  R.  R.   Co.    v. 

Tenn.  Rivera  R.  R.  Co.  v.   Kidd,  29  Hurat,    9  Ala.  (N.  S.),  513;    Ala.   & 

Ala.  221;  Northern  Cent.  Ry.  Co.  v.  Tenn.  Rivers  R.  R.  Co.  v.  Kidd,  29 

Bastian,  15  Md.  494;  Kitchen  v.  Cape  Ala.  221;  Northern  Cent.  Ry.  Co.  v. 

Girardeau  &  State  Line  R.  R.  Co.,  59  Bastian,  15  Md.  494;  Santa  Clara  Min- 

Mo.  514,  8  Am.  Ry.  Rep.  481.  ing  Ass'n  ».   Meredith,  49  Md.  389; 

'The    Montgomery   E.   R.   Co.    v.  Union    Gold    Mining    Co.  t).  '  Rocky 

Hurst,  9   Ala.  (N.  S.),  513;    Ala.  &  Mountain  Nat'l  Bank,  96  U.  S.  640; 

Tenn.  Rivers  R.  R.  Co.  v.  Kidd,  29  S.  C.  2  Col.  248;  Southgate  v.  Atlan- 

Ala.  221;  Hazard  v.  Durant,  11  R.  I.  tic  &  Pacific  R.  R.  Co.,  61  Mo.  89. 
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knowledge  in  other  transactions  will  not  in  law  be  treated  as 
knowledge  of  his  principal.' 

And  although  the  directors  can  not  delegate  the  power  to 
make  calls  of  stock,  they  may  adopt  the  prior  action  of  a  commit- 
tee in  making  snch  calls." 

2.  Who  may  be  an  agent. — All  persons,  native  and  foreign, 
adults  and  minors,  women  as  well  as  men,  including,  also, 
women  that  are  married,  and  even  slaves,  if  there  are  such,  are 
equally  eligible  in  law  to  the  appointment  of  agent,"  as  well 
of  corporations  as  of  natural  persons.* 

Nor  is  it  always,  and  for  all  purposes,  necessary  that  the  ap- 
pointment be  in  writing,  by  formal  corporate  act,  as  suggested 
by  the  older  authorities.  It  may,  as  to  such  acts  as  do  not  re- 
quire to  be  evidenced  by  deed  or  other  writing,  arise  by  impli- 
cation, or  be  established  by  circumstances.* 

3.  Their  acts,  and  ratification  thereof. — Kailroad  corporations 
may  be  held  responsible  for  wrongful  acts  done  by  their  agents  in 
the  course  of  their  employment,  under  certain  circumstances. 
Although  it  is  in  the  course  of  their  business  for  the  president 
and  directors  of  a  railroad  company  to  investigate  the  conduct  of 
oiBcers  and  agents  of  the  company,  and  to  report  the  result  of 
such  investigation  to  the  stockholders,  and,  therefore,  the  dis- 
charge of  such  duty  ip  a  proper  manner  will  involve  no  liability 
for  their  acts  in  the  premises,  yet  the  publication  of  such  report, 

'  Winchester  &  Lemmon  v.  Bait.  &  *  Angell  &  Ames  on  Corps.,  Sec.  278; 

Susq.  R.  E.  Co.,  4  Md.  231.  MitcheU   and  others  v.  Deeds,  49  111. 

2  Rutland  &  Burlington  R.  R.  Co.  v.  416;  S.  C,  1  With.  Am.  Corp.  Cas.  460; 

Thrall,    35  Vt.   536;   Farmers   Mut.  Alabama  &  Tenn.   Rivers  R.  R.  Co 

Fire  Jns.  Co.  v.  Chase,  56  N.  H.  .341;  v.  Eidd,  29  Ala.  (N.  S.),  221. 

Monmouth  Mut.  Fire  Ins.  Co.  v.  Low-  *  Troy  Turnpike  &  Railroad  Compa- 

ell,  59  Me.  504;  Pike  v.  Bangor  Si  C.  ny  ».  McChesney,  21   Wend.   296;  S. 

S.  L.  R.  E.  Co.,   68  Me.   445;  Silver  C.  2  Am.   R.  W.  Cas.  492;  Mitchell 

Hook  Road  r.  Greene,  12  R.  I.  164.  and  others  v.  Deeds,  49  111.  416;  S.  C. 

'Co.  Lit., 5,2a;  Anderson  ».  Sander-  1  With.  Am.  Corp.  Cas.   460;   Bank 

son,  2  Stark.   N.  P.   Cas.   204;   An-  of  Columbian.  Patterson,  7  Cr.  299; 

gell   &   Ames   on   Corps.,    Sec.  278.  City  of  Detroit  v.  Jackson,  1  Doug. 

But  one  temporarily  employed  as  a  (Mich.),    106;    Williams  v.  Christian 

book-keeper  and  collector,  is  not  such  Female  College,  29  Mo.   250;  Hamil- 

an  agent  as  that  his  statements  will  ton  v.  Newcastle  &  Danville  R.  R.  Co., 

create  an  estoppel  against  the  corpo-  9  Ind.  859;  Phila.,  Wilm.  &  Bait.  R. 

ration:    Davenport  Central  Ry.  Co.  e.  R.  Co.  ».  Weaver,   34  Md.  431;  Chi- 

Davenport  Gas  Light  Co.,  43  la.  301,  cago  &  N.  W.  Ry.  Co.  v.  James,  24 

14  Am.  Ry.  Rep.  431.     '  Wis.  388. 
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if  the  report  be  libeloiTS,  and  the  publication  be  made  by  official 
direction  of  said  president  and  directors,  or  a  portion  thereof  rep- 
resenting the  company  in  that  respect,  may,  and  will,  render 
the  corporation  liable  for  a  libel.' 

A  railroad  company  having  acted  on,  and  availed  itself  of,  a 
contract  made'  in  its  behalf  by  an  agent  of  the  company,  is 
estopped  to  deny  that  the  powers  of  the  agent  extended  to  the 
making  of  such  a  contract.' 

The  law  does  not  favor  double  agencies.'  And  where,  in  an 
action  for  damages  against  a  railroad  company,  it  appeared  the 
plaintiff  had  employed  a  depot  agent  of  the  defendant  to  pur- 
chase cotton  for  him,  and  to  hold  and  ship  it  under  his  direc- 
tions, it  was  held  he  was  the  plaintiff's  agent  alone,  and  the  de- 
fendant was  not  responsible  for  his  actions.*  But  such  depot 
agent  can  bind  the  company  to  receive  and  forward  freight, 
and  the  contract  may  be  made  before  the  freight  is  delivered.' 

In  all  cases,  even  in  cases  of  negotiable  instruments,  those 
dealing  with  an  agent  must  inquire  into  his  authority.' 

For  the  services  of  a  medical  attendant,  attending  on  one  in- 


'  Philadelphia,  Wilmington  &  Bal- 
timore R.  R.  Co.  V.  Quigley,  21  How. 
202;  Toledo,  Wabash  &  Western  Ey. 
Co.  V.  Prince,  50  111.  26;  Indian- 
apolis &  St.  Louis  R.  R.  Co.  v.  Morris, 
67  111.  297;  Lamothe  v.  St.  Louis  Ma- 
rine Ry.  &  D.  Co..  17  Mo.  204. 

2  Ohio  &  Miss.  R.  R.  Co.  v.  Middle- 
ton,  20  111.  629;  Evans  v.  Chicago  & 
Rock  Island  R.  R.  Co.,  26  111.  189; 
Toledo,  W.  &  W.  Ry.  Co.  u.  Elliott  et 
al.,  76  111.  67;  Western  Union  Tel.  Co. 
V.  Chicago  &  Paducah  R.  R.  Co.,  86 
111.  246,  17  Am.  Ry.  Rep.  407.  And 
a  contract  accepted  by  letter,  by  an 
agent  of  a  railroad  company,  witti  an 
exception  which  is  acceded  to  by  the 
other  party,  is  good  under  the  statute 
of  frauds;  and  a  mutilal  perform- 
ance of  the  contract  for  over  a  year 
would  take  it  out  of  the  statute,  if  any 
doubt  existed:  W.  U.  Tel.  Co.  v.  C. 
&  P.  R.  R.  Co.  And  so  where  a  con- 
tract made  by  an  agent  is  voidable  at 
the  election  of  the  principal,  if  the 


election  is  not  made  within  a  reasona- 
ble time  after  acquiring  knowledg'e  of 
the  making  of  the  contract,  it  will  be 
binding  on  the  principal:  United 
States  Rolling  Stock  Co.  v.  Atlantic  & 
Great  Western  R.  R.  Co.,  34  Ohio  St. 
450,  21  Am.  Ry.  Rep.  3.  And  where, 
upon  full  knowledge  of  the  facts,  the 
principal  promises  to  pay  an  account 
stated  upon  such  contract,  it  is  there- 
by ratified:  Ibid.  The  question  of 
ratification  is  for  the  jury:  Gano  «. 
Chicago  &  Northwestern  Ry.  Co., 
49  Wis.  57;  S.  C.  1  Am.  and  Eng.  R. 
R.  Gas.  613,  614. 

'  Sumner  v.  Charlotte,  Columbia  & 
Augusta  R.  R.  Co.,  78  N.  Car.  289,  16 
Am.  Ry.  Rep.  201. 

*  Sumner  v.  C,  0.  &  A.  R.  R.  Co. 

^  Watson  V.  Memphis  &  Charleston 
R.  R.  Co.,  9  Heisk.  255,  19  Am.  Ry. 
Rep.  256. 

'Silliman  v.  Predericksburg,  Orange 
&  Charlottesville  R.  R.  Co.,  27  Gratt. 
119,  17  Am.  Ry.  Rep.  167. 
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jnred  in  the  service  of  a  railroad  company,  the  company  will  be 
held  liable,  although  tlie  agent  employing  the  physician  or  sur- 
geon rendering  the  services,  be  not  strictly  authorized  so  to  do, 
if,  when  the  fact  is  reported  to  the  general  superintendent,  or 
]3roper  authority,  the  same  is  not  disavowed  and  the  medical  at- 
tendant notified  thereof.'  In  this  case  the  court  refer  with  ap- 
probation to  Toledo,  Wabash  &  Western  Ry.  Co.  v.  Rodrigues, 
47  111.  188,  and  regard  the  cases  as  similar,  except  that  in  this 
case  the  agent  reported  the  circumstance  to  the  superintendent 
in  a  few  days,  and  heard  no  disapprobation  thereof  till  the  bill 
came  in, 

A  yardmaster  of  a  railroad  company  is  not  so  far  the  agent 
of  the  company  as  to  be  legally  authorized  to  employ  a  physi- 
cian to  attend  on  one  of  the  employes  under  his  charge  who  is 
injured  by  the  cars  of  the  company."  But  it  is  held  that  the 
general  superintendent  possesses  such  power,'  and  power,  also, 
to  employ  an  attorney.* 

Nor  has  a  station  agent  of  a  railroad  company  any  authority, 
merely  as  such,  to  commit  the  company  to  liability  by  orders  or 
contracts  given  or  made  outside  the  business  of  his  office,  or 
matters  coming  within  the  line  of  his  duties.'  And  his  sending 
for  a  surgeon  to  treat  an  employe  of  the  company  who  is  injured 
in  the  course  of  his  employment,  will  not  in  itself  render  the 
company  liable  to  pay  the  medical  bill  for  such  treatment.  Nor 
will  the  conductor's  direction  to  the  surgeon  to  extend  the  med- 

I  Toledo,   "Wabash  &  "Western  Ry.  He  has  power,  also,  to  contract  for 

Co.  V.  Prince,  60  111.  26;  Indianapolis  board  and  attendance  for  an  injured 

&  St.   Louis  R.   R.  Co.  v.  Morris,  67  employe:  Atlantic  &  Pacific  R.  R.  Co. 

111.  297;  Pacific  R.  R.  Co.  v.  Thomas,  v.  Reisner,  18  Kans.  458,  16  Am.  Ry. 

19  Kans.  256,  17  Am.  Ry.  Rep.  483.  Rep.   36.     See,   as  to  what  will   be 

-  The  Marquette  &  Ontonagon  R.  R.  deemed  sufficient  authority  by  the  su- 

Co.  V.  Taft,  28  Mich.  (6  Post),  289.  perintendent  to  make  such  contract, 

3  The  Marquette  &  Ontonagon  R.  R.  Atchison  &  Neb.  R.  R.  Co.  v.  Reecher 

Co.  V.  Taft,  28  Mich.  (6  Post),   289;  24  Kans.  228;  S.  C.  1  Am.  &  £ng.  r! 

Pacific  R.  R.  Co.  v.  Thomas,  supra.  R.  Cas.  343. 

And   it   will   be   presumed    that    a  *  Southgate  v.  Atlantic  &  Pac.  R.  R. 

division  superintendent  has  the  same  Co.,  61  Mo.  89. 

power  within  his  division  thalt  a  gen-  '  Tucker  v.  The  St.  Louis,   Kansas 

eral  superintendent  has:  Pacific  R.  R.  City  &  Northern  R.  W.  Co.,  54  Mo. 

Co.  V.  Thomas.  And  the  power  to  em-  177;  Atlantic  &  Pacific  R.  R.  Co.  v. 

ploy  a  physician  includes  the  power  to  Reisner,  18  Kans.   458,  16  Am.  Ry. 

ratifyhis  emp^loyment  by  others: /6W.  Rep.  36. 
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ical  aid,  or  his  promise  that  the  same  when  rendered  shall  be 
paid  for,  render  the  company  liable  to  pay  for  the  same.  Such 
acts  not  being  within  the  business  employment  of  these  servants 
or  agents,  the  company  are  not  bound  thereby." 

To  charge  a  railroad  corporation  upon  an  alleged  contract, 
whether  verbal  or  written,  with  its  alleged  superintendent,  there 
must  be  proof  not  only  of  the  contract,  but  of  the  official  posi- 
tion of  the  supposed  superintendent,  and  of  his  power  and  au- 
thority as  such  to  enter  into  the  contract  for  the  company." 

Where  a  general  agent  has  power  to  make  contracts,  they  may 
be  made  and  signed  by  a  clerk  of  such  general  agent,  if  the  ex- 
ecution of  such  contracts  is  a  part  of  his  business.' 

A  general  business  and  financial  agent,  though  he  is  also  the 
president,  has  no  authority  to  sell  or  mortgage  the  property  of 
the  corporation.* 

Upon  general  principles,  or  as  resulting  from  the  nature  of 
his  office,  a  director  or  vice  president  of  a  railroad  company  is 
not  an  agent  of,  or  competent  to  appoint' agents  of,  the  railroad 
company  in  which  he  holds  such  office.  Unless  shown  from 
recognized  usage,  the  same  evidence  would  be  required  to  con- 
stitute them  such  as  would  be  required  as  to  other  persons  as- 
suming to  represent  the  company,  such  as  authority  emanating 
from  the  board  of  directors,  or  others  competent  to  confer  the 
power."  It  may  be  conferred,  however,  by  either  written  or  ver- 
bal authority,'  or  by  a  subsequent  ratification  of  his  acts.' 

'Tucker  v.  The  St.  Louis,   Kansas  Vroom,  98;  Hendrickson  v.  N.  Y.  & 

City  &  Northern  R.W.  Co.,  54  Mo.  A.  R.  R.  Co.,  10  N.  Y.  Weekly  Dig. 

177.  33  (Sup.  Ct.  N.  Y.,  Apr.  1880). 

"  Cliapman  and  another  v.  The  Chi-  '  Chicago  &   N.  Western  Ry.   Co. 

cago  &  N.  Western  R.  W.  Co.   and  v.  James  and  another,  22  Wis.  194.  A 

others,  26  Wis.  302;  Stephenson  ».  N.  deed  executed  by  the  president  in  due 

Y.  &  Harlem  R.  R.  Co.,  2  Duer  (N.  form,  under  the  corporate  seal,  will  be 

Y.),  341.   It  is  a  question  for  the  jury:  presumed  to  have  been  authorized  by 

Oano  V.  Chicago  &  Northwestern  Ry.  the  directors:  Cincinnati,  Hamilton  & 

Co.,  49  Wis:  57;  S.  C.  1  Am.  &  Eng.  Dayton  R.   R.  Co.  v.  Barter,  26  Ohio 

R.  R.  Cas.  613.  St.  426,  13  Am.  Ry.  Rep.  386;  Thor- 

» Newell  V.  Smith,  49  Vt.  255,  17  ington  v.  Gould,  59  Ala.  461;  Atlan- 

Am.  Ry.  Rep.  100.  tic  &  Pac.  R.  R.  Co.  v.  St.  Louis,  66 

*  Luse  V.  Isthmus  Transit  Ry.  Co.,  Mo.  228;  S.  C.  3  Mo.  App.  315. 

6  Oreg.  125.  '  Southgate  v.  Atlantic  &  Pac.  R.  R. 

'Chicago  &  N.  Western    Ry.    Co.  Co.,  61  Mo.  89;  Pittsburgh,  Cin.  &  St. 

V.  James  and  another,  22  Wis.  194;  Louis  R.  R.  Co.  ».  WooUey,  12  Bush, 

Titus  V.  Cairo  &  Fulton  R.  R.  Co.,  8  451. 
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A  teamster  employed  to  halil  goods  to  a  railroad  depot  for 
shipment,  without  other  authority,  is  not  so  far  the  agent  of  tlie 
owner  of  the  goods  as  to  be  able  to  give  orders  as  to  whom  de- 
livery thereof  is  to  be  made  by  the  company,  when  the  company 
know  the  real  shippers,  and  that  the  teamster  is  employed  by 
such  true  owner  to  haul  the  goods.'  A  delivery  to  the  wrong 
person  by  the  company,  though  so  directed  by  such  teamster,  is 
a  conversion  of  the  goods,  and  renders  the  company  liable  for 
the  value  thereof.' 

If  the  officers  or  agents  of  a  railroad  company,  authorized  to.  pur- 
chase lands  for  the  right  of  way,  but  having  no  express  authority 
to  resort  to  arbitration,  nevertheless  do  so  from  time  to  time,  as 
a  means  of  fixing  the  price  to  be  paid  for  lands,  and  the  same 
be  paid  by  the  company,  such  acquiescence  in,  and  recognition 
of,  arbitrations  thus  made,  will  amount  to  evidence  of  power  to 
arbitrate  such  questions  on  the  part  of  the  agents,  and  arbitra- 
tions made  under  their  procurement  or  agreement  will  bind  the 
company.'  Such  acquiescence  amounts  to  a  ratification  of  the 
acts  of  the  agents. 

4.  Their  admissions. — Admissions  and  statements,  and  what 
an  agent  says  while  acting  within  the  scope  of  his  authority,  are 
admissible  in  evidence  against  his  principal,  as  part  of  the  res 
gesta/  but  not  the  statements  made  by  him  at  other  times.' 

'  Sawyer  v.  Chicago  &  N.  Western  ington  &  Lexington  R.  R.  Co.  v.  In- 

Ry.  Co.,  22  Wis.  403.  gle«,   15  B.  Mon.  637;    Virginia  & 

'  Sawyer  v.  Chicago  &  N.  Western  Tenn.  R.  R.  Co.  v.  Sayers,  26  Gratt. 

Ry.  Co.,  22  Wis.  403.  328;  Henderson  ».  R.  R.  Co.,  17  Tex- 

»Wood  V.  The  Auburn  &  Rochester  as,  560;  Malecek  v.  Tower  Grove  & 

R.  R.  Co.,  8  N.  T.  (4  Selden),  160.    A  Lafayette  Ry.  Co.,  57  Mo.  17,  9  Am. 

general  agent  of  the  company  may  Ry.  Rep.  1;  Ashmore  v.  Penn.  S.  T. 

lease  for  its  use  property  for  a  ticket  &  T.  Co.,   38  N.  J.  13,  13  Am.   Ry 

office:  Ecker  v.  C,  B.  &  Q.  R.  R.  Co.,  Rep.  23;    Coyle  v.  Baltimore  &  Ohio 

8  Mo.  App.  223;  S.  C.  1  Am.  &  Eng.  R.  R.  Co.,  11  W.  Va.  94,  18  Am.  Ry 

R.  R.  Cas.  357.  Rep.  487. 

'Pennsylvania  R.  R.  Co.  v.  Books,         ^ Pennsylvania  R.  R.  Co.  v.  Books 

67  Penn.  St.  339,  343;  Hynds  v.  Hays,  57  Penn.  St.  339,  343;   Huntingdon  & 

2o  Ind.  34;  Lafayette  &  Indianapolis  Broad  Top  Mt.  R.  R.  &  Coal  Co.  v. 

R.  R.  Co.,  and  the  Indianapolis  &  Cin.  Decker,  82  Penn.  St.  119  15  Am  Ry" 

R.  R.  Co.,  V.  Ehman.  30  Indiana,  83;  Rep.  425;  Stiles  and  another  v.'  The 

Luby  and  wife  v.  The  Hudson  Riv-  Western  R.  R.  Co.,  8  Met.  44-  Lubv 

er  R.  R.   Co.,    17  N.  Y.  (3  Smith),  and  wife  v.  The  Hudson  River  R  R 

131;  Hamilton  v.  N.  T.  Cent.  R.  R.  Co.,   17  N.  Y.    (3  Smith)    131-  Vir- 

Co.,  51  N.  Y.  (6  Sickela),  100;  Cov-  ginia  &  Tenn.  R.  R.  Co.  v.  Sayers  26 
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In  the  case  cited  here  from  30th  Indiana,  the  Supreme  Court  of 
that  state  lay  down  the  rule  as  follows:  "The  declarations  or  ad- 
missions of  an  agent  are  evidence  against  his  principal  only 
when  they  are  made  as  to  a  business  matter  within  the  scope  of 
his  agency,  and  which  is  being  transacted  at  the  time." ' 

5.  Notice  to,  for  notice  to  the  company. — Notice  t'O  the  agent 
of  the  company  is  notice  to  the  company  itself  only  when  the 
agent  is  acting  within  the  scope  of  his  agency,  and  the  notice  is  in 
reference  to  the  very  business  in  which  the  agent  is  then  engaged : 
not  the  kind  of  business  merely,  but  the  identical  business  in 
hand  by  authority  of  the  company.  The  notice  must  not  only 
come  to  such  agent,  but  must  come  to  him  when  he  is  concerned 
for  the  company  in  the  very  transaction  to  which  it  refers,  and 
which  becomes  the  subject  of  the  suit  in  which  such  notice  is 
offered  to  be  proven,  or  else  so  very  nearly  before  the  transaction 
as  to  raise  the  presumption  that  the  agent  remembered  the  same 
at  the  time  of  the  transaction.  Notice  to  an  agent  in  one  state, 
in  reference  to  duties  being,  or  to  be,  performed  by  other  agents 
in  another  state,  and  of  a  distinct  character  from  the  duties  or 
business  about  which  the  agent  is  concerned  to  whom  such  no- 
tice is  given,  is  of  no  validity  to  bind  the  company." 

6.  When  entitled  to  indemnity. — An  agent  or  servant  of  a 
railroad  company  who  is  rendered  liable  in  an  action  for  an  act 
done  in  the  course  of  his  business,  in  obedience  to  the  orders  of 
his  employers,  and  which  he  does  in  good  faith,  believing  the 
company  has  power  to  do  so,  is  entitled  to  indemnity  from  the 

Gratt.  328;  Treadway  v.  Sioux  City  &  by,  38  Ind.  294.  But  notice  to  a  con- 
st. Paul  R.  R.  Co.,  40  la.  526;  CM-  ductor  that  a  wrong  has  been  inflicted 
cago  &  Northwestern  Ry.  Co.  v.  Fill-  on  a  passenger  by  his  subordinate,  is 
more,  57  111.  265,  10  Am.  Ey.  Rep.  notice  to  the  company:  Bass  ».  Chica- 
462.  go  &  Northwestern  Ry.  Co.,  42  Wis. 

'  30  Ind.  83;  Hynds  v.  Hays,  25  Ind.  654;  S.  C.  15  Am.  Ry.  Rep.  45.    And 

34;   Virginia  &  Tenn.   R.  R.  Co.   v.  this,  irrespective  of  his  power  to  dis- 

Sayers,  26  Gratt.    328;    Ashmore    v.  charge  the  oifender:I6W.  And  the  ser- 

Penn.  S.  T.  &  T.  Co.,  supra.    But  see  vice  of  a  summons  and  complaint  by  the 

Kansas  Pacific  Ry.  Co.  v.  Little,  19  injured  person  is  also  sufficient  notice : 

Kans.  267,  17  Am.  Ry.  Rep.  455.  Ihid.    And  for  the  purpose  of  proving 

'  Cougar ».  The  Chi.  &  Northwestern  notice,  statements  made  to  the  con- 

Ry.  Co.,  24  "Wis.  157;  S.  C.  1  Am.  R.  ductor  shortly  after  the  occurrence  in- 

164;  Winchester  &  Lemmon  v.  Bait.  &  quired  of,  are  admissible  in  evidence: 

Susq.  R.  R.  Co.,  4  Md.  231 ;  Pittsburgh,  Ibid. 
Fort  Wayne  &  Chi.  Ry.  Co.  v.  Ru- 
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conseqnences  of  snch  recovery,  if  he  has  given  timely  notice  to 
tlie  company  of  the  pendency  of  the  action  against  him,  so  as  to 
enable  them  to  make  a  defense  in  his  behalf.'  Thns  where  want 
of  authority  in  the  company  to  cause  it  to  be  done,  and  not 
the  manner  of  doing  it,  was  the  ground  of  a  recovery  against 
a  conductor  for  expelling  a  person  from  the  cars,  the  company 
were  held  liable  to  indemnity  hinl  from  loss  by  reason  thereof." 

'  Howe  V.  The  Buffalo,  New  York  &  'Howe  v.  The  Buffalo,  New  York  & 
Erie  R.  R.  Co.,  37  N.  Y.  (10  Tiffany),  Erie  R.  R.  Co.,  37  N.  Y.  (10  Tiffany), 
297.  297. 
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1.  Where  they  may  sue. — Actions  or  suits  by  a  corporate 
company  may  be  brought  on  contracts  within  any  state  or  coun- 
try, as  in  case  of  suits  by  natural  persons;  and  this,  too,  whetlier 
the  corporation  be  organized  under  national  or  under  state  law, 
or  under  the  laws  of  a  foreign  state.' 

Under  the  statute  of  Maine,  which  provides  that  "where  one 
of  the  parties  is  a  corporation,  not  a  town,  parish,  or  school  dis- 
trict, an  action  may  be  brought  in  any  county  in  which  sucli 
corporation  shall  have  a  place  of  business,"  it  is  holden  that  the 
company  might  bring  suit  in  Cumberland  county,  where  was 
one  of  their  places  of  business,  on  a  note  made  payable  at  tlie 
office  of  the  company." 

2.  Where  they  may  be  sued,  and  hoiw  served. — In  the  absence 
of  any  statutory  law  to  the  contrary,  actions  and  suits — except 
real  actions,  and  such  others  as  are  local  in  their  nature — against 
a  railroad  corporation,  in  the  courts  of  the  state  wherein  the  cor- 
poration is  created,  must  be  brought,  and  service  be  made,  in 
the  county  of  its  local  residence  or  principal  place  of  business. 
That  being  its  dwelling  place,  is,  therefore,  as  in  case  of  suits 

'Story's  Conf.  of  Laws,  Sec.  566;  Armstrong,  5  Shep.  34;  Guaga  Iron 
Angell  &  Ames  on  Corps.,  Sees.  372,  Co.  v.  Dawson,  4  Blackf.  202;  Stewart 
373,  374,  375,  876;  Libbey  v.  Hodgdon,  v.  U.  S.  Ins.  Co.,  9  Watts,  126;  Silver 
9  N.  H.  394;  Bank  of  Marietta  v.  Pin-  Lake  Bank  ».  North,  4  John.  Ch.  R. 
dall  and  others,  2  Rand.  465;  Ports-  370;  Bank  of  U.  S.  v.  Deveaux,  5  Cr. 
mouth  Livery  Co.  v.  Watson,  10  Mass.  61 ;  Bank  of  Augusta  v.  Earle,  13  Pet. 
91;  The  British  Am.  Land  Co.  v.  519;  Tombigbee  R.  R.  Co.  »,  Knee- 
Ames,  6  Met.  (Mass.),  391;  Frazier  ».  land,  4  How.  16;  Eslava  v.  Ames 
Willcox,  4  Rob.  (La.),  519;  Bank  of  Plow  Co.,  47  Ala.  384. 
Edwardsville  v.  Simpson,  1"  Mo.  184;  ^  Androscoggin  &  Kennebec  R.  R. 
Bank  of  Washtenaw  v.  Montgomery,  Co.  v.  Stevens,  28  Maine,  434. 
2  Scam.  422,  428;  Savage  Manf.  Co.  v. 

(871) 
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against  natural  persons,  the  proper  place  and  venue  in  wliich  to 
bring  suit  against  it.  It  is,  moreover,  the  most  convenient,  as 
being  the  place  of  its  records,  documents  and  paper  evidences, 
which  are  often  necessary  to  the  right  conduct  and  decision  of 
suits  against  the  company.' 

In  Iowa,  under  the  statute,  suit  may  be  brought  against  the 
company,  for  claims  or  causes  of  action  growing  out  of  the  busi- 
ness of  operating  or  building  the  road,  in  any  county  through 
which  the  road  runs,  and  in  which  a  proper  officer  or  agent  be 
found  on  whom  to  serve  process."  Service  may  be  made  upon 
any  oflBcer  or  station  agent  of  the  company  in  the  county  wherein 
the  suit  is  brought;'  but  service  upon  a  mere  track  master,  or 
other  employe  or  laborer  working  on  the  road,  or  engaged  or 
employed  about  the  labor  or  business  of  the  company,  is  in- 
valid.* 

And  so  in  North  Carolina,  suits  against  railroad  companies 
may  be  brought  in  any  county  (if  domestic  companies)  wherein 
some  part  of  the  track  is  situated." 

In  Vermont,  the  venue  for  suits  (except  in  actions  for  realty 
situate  elsewhere)  against  a  railroad  corporation,  is  the  place  of 
its  principal  business  office,  within  the  state  of  its  creation.  This 
place  is  said  to  be  its  residence." 

And  in  South  Carolina,  the  Court  of  Appeals  and  Errors  go 
still  further,  and  hold  that  inasmuch  as  within  the  territorial 
limits  of  the  state  that  creates  it,  a  railroad  corporation  exists 
everywhere,  therefore  it  is  liable,  on  general  principles,  to  be  sued 
anywhere  within  such  territorial  limits,  and  has  no  particular 
residence  therein.  The  language  of  that  court  is,  on  this  sub- 
ject, that  "  Strictly  speaking,  a  corporation  can  have  no  local 
residence  or  habitation.  Created  by  law,  and  known  by  the  legal 
capacities  conferred  upon  it,  it  exists  only  in  the  recognition  of 
the  rights  and  franchises  which  it  may  claim.     "Wlierever  the 

'  Brobst «.  The  Bank  of  Pennsylva-  R.  R.  Co.,  8  Iowa,  260. 

nia,  5  Watts  &  Sergt.  379.  'Richardson  v.  The  B.  &  M.  River 

^Baldwin  and  wife  v.  The  Miss.  &  R.  R.  Co.,  8  Iowa,  260. 

M.  R.  R.  Co.,  5  Iowa,  518;    Richard-  « Graham  v.  Charlotte  &   S.  C.  R. 

son  V.  The  B.  &  M.  River  R.  R.  Co.,  R.  Co.,  64  N.  Car.  631. 

8  Iowa,  260.    And  so,  likewise,  in  "Connecticut  &  Passurapaic  Rivers 

Missouri:  Slavens  o.  South  Pacific  R.  R.  R.  Co.  v.  Cooper.  30  Vt.  (1  Shaw), 

R.  Co.,  61  Mo.  308.  476. 

« Richardson  v.  The  B.  &  M.  River 
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law  is  recognized  from  which  its  franchises  are  derived,  there  it 
exists.  It  extends  to  the  territorial  limits  of  the  jurisdiction 
which  granted  its  charter;  which,  for  judicial  purposes,  defines 
its  locality.'" 

Proceedings  in  rem  against  the  company  may  be  brought  in 
any  state  or  country  wherein  it  has  property  or  interests  to  pro- 
ceed against." 

If  the  company  has  a  legal  status  and  existence  as  a  corporation, 
and  has  a  place  or  places  of  business  in  a  state  orstates  other  than 
the  one  in  which  it  is  organized,  or  in  which  its  head  office  or  prin- 
cipal place  of  business  is  situated — as,  for  instance,  if  it  be  organ- 
ized under  a  national  law,  with  its  principal  business  place  in  one 
state,  and  its  branches  in  other  states  or  territories,  by  virtue  of 
its  charter,  and  if  no  other  provision  be  made  in  the  charter — then 
it  is  suable  wherever  and  in  whichever  of  such  places  it  has  an 
office  for  business,  and  wherein  a  cause  of  action  may  arise;  and 
may  sue  or  be  sued  therein,  either  in  the  State  or  United  States 
Circuit  Court,  according  to  the  jurisdictional  character  of  the  de- 
mand or  subject-matter  of  controversy,  and  of  the  parties." 

In  Massachusetts,  a  railroad  corporation  established  and  organ- 
ized in  some  other  state  can  only  be  sued  by  proceedings  in  at- 
tachment against  its  property.*  Service  of  the  writ  upon  the- 
treasurer  of  such  foreign  railroad  corporation,  at  the  office  of 
such  company  within  the  commonwealth,  will  not  give  jurisdic- 
tion to  the  court,  unless  accompanied  with  a  writ  of  attachment, 
levied  upon  the  property  of  the  defe;idant.  It  is  not  the  service 
of  the  writ  on  the  treasurer,  then,  that  confers  jurisdiction,  but 
the  proceedings  in  attachment."     The  service  on  the  treasurer  is 

■  Glaize  ».  The  So.  Car.  R.  R.  Co.,  1  Nav.  Co.,  1  Story,  C.  C.  R.,  531;  Bank 

Strobt.  72.    In  this  case  it  is  holden,  of  Augusta  v.  Earle,  13  Pet.  519. 

that  service  may  be  made  and  suit  sBankofU.  S.  d.  McKenzie,2Brock. 

brought  in   any   county   where   the  393. 

proper   officer   to    be  served    can  be  "Andrews  v.  The  Michigan  Cent, 

found;  and  that  though  the  company  R-  »■  Co.,  99  Mass.  534;  S.  C.  1  With- 

can  not  in  that  state  be  attached,  or  row's  Corp.  Cas.  620. 

proceeded  against  by  process  of  at-  '  ^id.    And  so  in  New  York:  Og- 

tachment,  yet  after  service  it  may  be  densburg  &  L.  C.  R.  R.  Co.  v.  Vt.  & 

proceeded  against,  and  forced  to  ap-  Can.  R.  R.  Co.,  6  Thomp.  &  C.  488; 

pear,  by  writ  of  distringas.  Bamett  v.  Chicago  &  L.  H.  R.  R.  Co., 

=  St.  Louis  Perpet.  Ins.  Co.  v.  Co-  Id.  858,  4  Hun,  114. 
hen,  9  Mo.  416j  Clarke  v.  N.  J.  Steam 
43 
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a  mere  work  of  supererogation,  which  will  neither  add  force  to, 
nor  detract  validity  from,  the  attachment  process. 

In  tlie  case  cited  from  99  Massachusetts,  the  court  say:  "  This 
is  an  action  against  a  railroad  corporation,  established  in  the 
State  of  Michigan,  and  the  only  service  of  the  writ  was  upon  the 
treasurer  of  the  corporation  at  their  office  in  Boston.  There  was 
no  attachment  of  property.  The  writ  alleges  that  the  corpora 
tion  has  its  usual  place  of  business  within  the  Commonwealth, 

"  "We  are  aware  of  no  authority  for  the  maintenance  of  such  an 
action,  and  none  has  been  found  by  the  diligence  of  the  learned 
counsel  for  the  plaintiff.  On  the  contrary,  the  numerous  cases 
cited  for  the  defendant  fully  support  the  opposite  conclusion.  A 
foreign  corporation  can  only  be  sued  in  this  Commonwealth  by 
means  of  an  attachment  of  its  property,  unless,  as  in  the  case  of 
foreign  insurance  companies,  by  virtue  of  an  express  statute  pro- 
vision.'" 

This  decision,  so  late  as  1868,  must  be  taken,  without  further 
research,  as  settling  the  question  in  Massachusetts  as  to  the  sua- 
bility of  foreign  railroad  corporations  within  the  State  of  Massa- 
chusetts. 

In  Illinois,  service  of  process  in  an  action  agSiinst  a  resident 
railroad  company,  or  other  corporation,  under  the  statute,  to 
be  good  when  made  upon  an  agent  of  the  company,  must 
show  that  the  president  of  such  company  was  absent  from  the 
county,  or  did  not  reside  therein.  Only  in  such  contingency  does 
the  statute  authorize  service  on  an  agent.  If  to  be  found,  service 
should  be  made  upon  the  president  of  the  company." 

Actions  against  the  company  of  a  local  nature,  as,  for  instance, 

'  Andrews  v.  The  Michigan  Cent.  R.  R.  R.  Co.  ».  Akers,  4  Kansas,  453. 
R.  Co.,  99  Mass.  534;  S.  C.  1  With-         2  g(..  L(,„ig^  ^^on  &  Terre  Haute  E 

row's  Corp.  Cas.  620,  621.    And  so  in  R.  Co.  v.  Dorsey,  47  111.  288.    In  a 

.  Kansas,  proceedings  must  be  by  for-  suit  against  a  corporation  created  by  act 

eign    attachment,    and    will  only  lie  of  Congress,  not  residing  or  doing  busi- 

where  property  or  a  debt  due  the  de-  ness  in  Illmois,  and  having  no  office 

fendant  can  be  attached:     Wheat  v.  or  place  of  business  there,  service  can 

Platte  City  &  Fort  Des  Moines  R.  R.  not  be  made  upon  an  agent  appointed 

Co.,  4  Kansas,  370.     If  there  be  pei^  by  the  land  commissioner  of  the  corpo- 

sonal   appearance,   however,  and  de-  ration:     Union  Pacific  R.  R.  Co.e. 

fense,  in  Kansas,  jurisdiction  will  at-  Miller,  87  111.  45,   18  Am.  Ry.  Rep. 

tach  in  personal  actions :    North  Mo.  400. 
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real  actions,  must  fee  brought  where  the  property  is  situated,  as 
the  jui'isdiction  in  such  cases  is  local.' 

When  the  proceeding  is  m  personam,  the  process,  unless 
there  be  other  provision  by  statute,  must  be  served  on  some  one 
of  the  principal  or  general  officers  of  the  company,  as,  for  in- 
stance, the  president,  secretary  or  treasurer.''  If  served  on  a 
mere  member,  or  even  on  a  director,  it  is  insufficient,  and  he  may 
appear  in  the  cause  and  test  the  validity  of  such  service.' 

And  so  where,  by  statute,  the  service  in  suits  against  private 
corporations  is  required  to  be  made  on  the  head  of  the  corpora- 
tion, such  as  the  president,  secretary,  managing  agent,  or  cashier, 
it  is  held  that  service  upon  a  mere  member  of  thecorporate  body, 
possessing  neither  of  the  official  characters  above  referred  to,  is 
insufficient.*  By  the  term  managing  agent  is  intended,  as  is 
held,  one  having  a  general  agency  and  control.' 

It  is  held  in  Illinois,  that  the  act  of  assembly  in  relation  to  serv- 
ice of  process  upon  corporations,  applies  as  well  to  foreign  as  to 
domestic  corporations;  and  that,  therefore,  where  railroad  corpo- 
rations of  other  states  do  business  in  the  state  of  Illinois,  and 
have  agents  and  property  therein,  service  may  be  effectually 
made  upon  such  agents,  and  thereby  on  such  foreign  companies, 
in  like  manner  and  to  the  same  effect  as  if  they  were  local  cor- 
porations of  the  state.' 

In  the  case  cited  from  22  Illinois,  The  Mineral  Point  Eail- 
road  Company  v.  Keep,  the  Supreme  Court  of  Illinois,  Beeese, 
Justice,  say:  "  This  act  does  not  seem  to  be  confined  to  domestic 
corporations,  in  its  terms,  nor  do  we  think  it  should  be,  when  the 
purpose  of  the  act  is  considered.     It  seems  to  us,  it  was  designed 

'  Rand  v.  The  Proprietors  of  Locks,  Co.,  10  Cal.  343. 

3  Day  (Conn.),  441.     ,  'Upp.  Miss.  Trans.  Co.  v.  Whittar 

2  Rand  v.  The  Proprietors  of  Locks,  ker,  16  Wis.  220. 

3  Day  (Conn.),   441;    Ala.  &  Tenn.  'Mineral  Point  R.  R.  Co.  ».  Keep, 

Rivers  R.  ft.  Co.  v.  Bums,  43  Ala.  169;  22  111  9.  And  see  State  «.  Penn.  R.  R. 

Clark  V.  Chapman,  and  the  Cent.   R.  Co.,  42  N.  J.  490;  S.  C.  1  Am.  and  Bng. 

R.  &  Banking  Co.,  45  Geo.  486,  487,  R.  R.  Cas.  626,  627;    National  Cond. 

488.  Milk  Co.  V.  Brandeaburgh,  11  Vroom, 

'Rand  v.  The  Proprietors  of  Locks  111;  Cumberland  Coal  Co. «.  Sherman, 

and  Canals,  8  Day  (Conn.),  441;  Ala-  8  Abb.  Pr.   243;   Cumberland  Coal  & 

bama  &  Tenn.  Rivers  R.  R.  Co.  v.  Iron  Co.    v.    Hoffman  Coal  Co.,  30 

Bums,  McKibben  &  Co.,  43  Ala.  172.  Barb.   159;    Newby   v.  Von  Appen, 

«  O'Brien  v.  Shaw's  Flat  &  T.  Canal  Law  Rep.  7  Q.  B.  298. 
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for  just  such  cases  as  the  present,  where  railroad  companies,  hav- 
ing  their  offices  and  officers  in  foreign  states,  do  their  business, 
have  their  agents  and  their  property  in  this  state.  It  is  a  con- 
venient way  provided  to  get  service  upon  them,  so  as  to  subject 
their  property  to  their  contracts,  and  it  is  a  proper  consequence 
of  the  provisions  of  this  act  that  they  should  be  deemed  found 
wherever  one  of  their  officers  or  agents,  such  as  specified  in  the 
act,  may  happen  to  be."  ' 

But  the  fact  of  such  agency  is  open  to  inqnh-y,  and  the  return 
of  the  officer  is  not  conclusive  thereof.  The  fact  of  the  agency 
may  be  put  in  issue  upon  a  special  appearance  for  that  purpose 
only;  and  where,  as  in  Illinois,  a  plea  in  abatement  is  allowed  in 
practice,  such  a  plea  is  the  proper  one  to  test  the  fact  of  such 
agency;  and  in  the  trial  thereof,  the  burden  of  proof  to  prove 
the  agency  is  on  the  plaintiff."  In  states  where  the  formal  plea 
in  abatement  is  abolished,  matter  in  abatement  may  be  set  up  in 
the  same  answer  with  matter  in  bar;  but  it  may  no  doubt  bo 
done,  for  in  the  language  of  Breese,  Justice,  "  Great  injustice 
and  ruin  to  incorporated  companies  might  be  the  consequence, 
had  the  officer  the  undisputed  power  to  select  any  person  he 
might  choose  as  the  agent  of  a  companj'  sued,  and  serve  the 
process  upon  him." ' 

In  some  of  the  states,  the  statement  in  the  return  of  the  officer 
of  the  official  character  of  the  person  on  whom  service,  as  upon 
the  defendant  corporation,  is  alleged  to  have  been  made,  is  taken 
aaprin),a  facie  evidenae  oi  such  official  character:  and  will  be 
held  good  until  questioned  by  a  proper  denial  thereof,  or  until 
the  matter  be  in  some  manner  brought  in  question  before  the 
court."  In  others,  proof  aliunde  of  the  official  status  of  the  per- 
son served  is  required,  as  an  independent  fact,  not  capable  of  be- 
ing shown  by  the  return  of  the  officer,  whose  duty  it  is  to  obey 
and  execute  the  writ,  but  not  to  decide  facts;  and  it  is  held  that 
he  is  not  competent  to  fix  liability  on  the  defendant  corpora- 
tion by  his  decision  alone,  of  the  extraneous  fact  that  the  per- 

'  22  111.,  15  and  16.  *  Wheeler  v.  The  Kew  York  &  Har- 

!!  Mineral  Point  R.  R.  Co.  v.  Keep,  lem  R.  R.  Co.,  24  Barb.  (N.  T.),  414j 

22  111.  9.  Mineral  Point  R.  R.  Co.  v.  Keep,  22 

'Mineral  Point  R.  R.  Co.  v.  Keep,  111.  9;  Rand  v.  Proprietors  of  Locks 

22  111.  16.  and  Canals,  3  Day  (Conn.),  411. 
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son  served  is  such  officer  as  he  purports  to  be  by  the  return.' 
The  latter  rule  seems  to  us  the  more  reasonable  and  just.  Ordi- 
narily, in  process  against  private  persons,  the  return  embodies  but 
one  fact:  that  is,  service  on  the  person  named  in  the  writ,  as  di- 
rected therein;  but  when  against  a  corporation,  the  return  neces- 
sarily embodies  an  additional  fact:  that  is,  that  the  person  on 
whom  it  is  served  is  of  a  certain  described  official  character. 

Service  on  a  director  of  the  defendant  corporation  is  not  suffi- 
cient, unless  provided  for  by  the  charter  or  by-laws,  or  some  act  of 
the  corporation  itself,  or  by  statute.'  And  where  it  is  provided  by 
statute  that  suits  may  be  commenced  against  corporate  bodies  by 
service  upon  a  director  of  the  corporation  defendant,  such  provis- 
ion is  cumulative  of  the  common  law,  and  not  exclusive  of  the 
former  mode  of  service,  and  either  method  may  be  pursued.' 

A  railroad  corporation  created  under  legal  authority  of  a  state, 
with  permission  from  such  state  of  extending  its  road  into  an- 
other state  or  states,  or  territories,  which  accordingly  constructs 
and  operates  its  road  in  such  other  states  or  territories,  by  permis- 
sion of  their  law-making  powers,  respectively,  the  name  and  con- 
trol of  the  road  and  company  being  the  same  in  all,  does  not  be- 
come a  distinct  corporation  in  each  of  such  states  or  territories, 
but  is  a  unit  and  entirety,  and  may  be  sued  in  either  jurisdiction 
for  personal  injuries,  or  in  other  personal  actions,  irrespective 
of  the  place  where  the  injury  is  received,  or  the  right  of  action 
accrues.  Hence  it  is  held  that  the  Baltimore  &  Ohio  Railroad 
Company,  organized  under  the  laws  of  Maryland,  having  ex- 
tended its  road,  under  legislative  leave  so  to  do,  into  the  District 
of  Columbia  and  the  state  of  Virginia,  may  be  sued  in  said  Dis- 
trict for  injuries  to  a  passenger  incurred  on  said  road  within 
the  state  of  Virginia;  and  this,  too,  although  such  passenger  be 
traveling  on  a  coupon  ticket,  separately  representing  said  several 
sections  or  divisions  of  the  road.* 

'  Planters  &  Merchants  B'k  v.  "Walk-  ^  Rand  v.  Proprietors  of  Locks  and 

er,  Minor's  Reps.  (1  Ala.),  391;  Lyon  Canals,  3  Day  (Conn.),  441;  Alabama 

and  others  v.  Lorant  &  Krebs,  adm'rs,  &  Tenn.  River  E.  R.  Co.  v.  Burns,  43 

3  Ala.  (N.  S.),  151;    Wetumpka    &  Ala.  169. 

Coosa  R.  R.  Co.  v.  Cole,  6  Ala.  (N.  S.),  *The  State,  for  use,  etc.,  ■».  Hannibal 

655;  The  Oxford  I,ron  Co.  v.  Spradley,  &  St.  Jos.  R.  R.  Co.,  51  Mo.  532. 

42  Ala.  24;   The'  Montgomery  &  Eu-  *  Baltimore  &  Ohio  R.  R.  Co.  v.  Har- 

faula  R.  R.  Co.  v.  HartweU,  43  Ala.  ris,  12  Wall.  65;    Chicago  &  N.  W. 

508.  Ry.  Co.  v.  Whitton,  13  Wall.  270; 
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In  N'ew  Jersej',  thougli  domestic  corporations  are  in  law 
deemed  resident  or  inhabitant  of  the  state  generally,  yet  technic- 
ally their  residence  for  suits  is  in  the  county  wher.ein  is  situated 
their  principal  place  of  business  or  controlling  office,  and  suit 
against  them  must  be  brought  in  such  county,  if  in  the  state 
courts.'  A  writ  of  mandamus  against  a  foreign  corporation 
resident  in  the  state,  may  be  served  in  like  manner  as  at  common 
law  upon  a  domestic  corporation;  btit  where  the  duty  enjoined 
is  the  building  of  a  bridge,  service  upon  a  mere  financial  officer 
is  not  sufficient." 

In  Kentucky,  the  residence  of  a  railroad  corporation  is  where 
its  chief  officer  resides,  or  it  has  its  principal  place  of  business, 
and  it  is  there  suable."  If  sued  elsewhere,  the  objection  to  the 
local  jurisdiction  must  be  taken  by  plea,  for  the  coiirt  can  not 
take  judicial  notice  of  the  corporate  residence.*  But  if,  by  the 
petition  or  declaratiori  of  the  plaintiff,  the  residence  of  the  de- 
fendant be  shown  to  be  in  a  county  other  than  the  one  wherein 
the  suit  is  brought,  doubtless  the  objection  may  be  taken  then 
by  demurrer  to  the  jurisdiction,  or  by  motion -j^  biit  if  a  plea  to 
the  merits  is  filed,  it  is  then  too  late  to  object  to  the  jurisdic- 
tion.' 

It  is  held  in  Missouri  that  where  there  is  a  general  statute  al- 
lowing service,  in  suits  against  railroad  companies,  to  be  made  on 
station  agents  and  others,  other  than  directors  of  the  company, 
and  by  a  subsequent  law  a  penal  action  be  given  against  such 
companies  for  non-compliance  with  police  regulations  as  to  bell 
ringing,  that  a  provision  in  the  statute  giving  such  penal  action, 
that  service  therein  may  be  made  upon  a  director  of  the  com- 
pany, is  merely  cumulative,  and  that  service  in  such  penal  ac- 
tion upon  a  station  agent  is  sufficient.' 

Samev.  Chi.  &  Pac.  B.  R.  Co.,  6  Biss.  Louisville,  Cincinnati  &  Lexington  R. 

219;   St.  Louis,  Alton  &  Terra  Haute  R.  Co.,  11  Bush,  386, 14  Am.  Ry.  Rep. 

R.  R.  Co.  V.  Indianapolis  &  St.  Louis  370. 

R.  R.  Co.,  9  Biss.  99;  S.  C.  9  Repr.  ^  Baker  v.  The  Louisville  &  Nash- 

103,  12  Chi.  Legal  News,  73.  villa  R.  R.  Co.,  4  Bush,  619. 

'  Southard  v.  The  Central  R.  R.  Co.  '  Baker  v.  The  Louisville  &  Nasli- 

of  New  Jersey,  2  Dutch.  13.  villeR.  R.Co.,  4  Bush,  619. 

"State  V.  Penn.  R.  R.  Co.,  42  N.  J.  'Baker  v.  The  Louisville  &  Nash- 

490;  S.  C.  1  Am.  and  Eng.  R.  R.  Cas.  ville  R.  R.  Co.,  4  Bush,  619. 

626.  ■■  The  State,  for  use,  etc.,  v.  Hannibal 

»  Baker  v.  Louisville  &  Nashville  R.  &  St  Joe  R.  R.  Co.,  51  Mo.  532. 
K.  Co.,  4  Bush,  619;  McDormant  v. 
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In  New  Jersey,  where  the  ancient  distinction  of  causes  of  ac- 
tion is  still  maintained,  an  action  as  for  a  tort  in  one  count,  can 
not  be  joined  with  an  action  ex  contractu  in  another  count,  of  a 
declaration  against  a  railroad  company.' 

In  an  action  against  a  railroad  corporation  for  a  tort,  if  the 
act  complained  of  be  shown,  by  the  plaintiff's  petition  or  declara- 
tion, to  have  been  committed  under  color  of  right,  or  of  statu- 
tory authority,  then  the  same  pleading  should  also  show  in  what 
particular  the  act  becomes  a  wrong,  or  is  illegal.  But  if  the 
plaintiff  <ieclare  generally,  as  merely  for  the  commission  of  the 
act  complained  of,  without  reference  to  any  claim  or  color  of  au- 
thority in  defendant  to  commit  the  same,  then  it  devolves  on  the 
defendant,  in  its  answer  or  plea,  to  set  up  the  authority  under 
color  of  which  the  act  was  committed."  It  follows,  therefore, 
that  a  declaration  or  petition  against  such  corporation  for  an 
alleged  tort,  in  which  such  color  of  authority  is  shown,  or  where 
the  law  under  color  of  which  it  purports  to  have  been  done  is 
a  public  act,  or  is  required  to  be  treated  by  the  courts  as  such, 
is  demurrable,  for  not  showing  in  what  respect  the  act  done 
is  illegal,  or  an  abuse  of  the  authority  conferred.' 

Actions  of  trespass  qum-e  clausum  f regit  lie  both  against,* 
and  in  favor  of,  railroad  corporations.'  Exemplary  damages 
may  be  given  in  such  actions,  when  the  wrong  or  injury  pro- 
ceeds from  malice  or  evil  intention." 

In  Missouri  it  is  held  that  a  foreign  corporation  can  not  be 
proceeded  against  in  proceedings  by  foreign  attachment,  in  the 
courts  of  that  State,  if  its  principal  business  office  is  located 
within  the  state.'  The  foreign  attachment  law  of  Missouri  al- 
lows  proceedings  by  attachment    against  corporations    whose 

'  Green  v.  The  Morris  &  Essex  R.  R.  Co.  ».  Holton,  32  Vt.  43;  Troy  &  Bos- 
Co.,  4  Zabr.  486.  ton  R.  R.  Co.  v.   Potter,  42  Vt.  265; 

2  The  Stephens  &  Condit  Trans.  Co.  Bangor,  0.  &  M.  R.  R.  Co.  v.  Smith, 

».  The  Central  R.  R.   Co.,  4  Vroom  47  Me.  34,  S.  C.  49  Me.  9;  Momson 

(N.  J.),  229.  ».'  Bucksport  &  Bangor  R.  R.  Co.,  67 

'The  Stephens  &  Condit  Trans.  Co,  Me.  358. 
».  The  Central  R.  R.  Co.,  supra.  *  Greenville  &  Columbia  R.  R.  Co. 

*  Main  ».  The  N.  E.  R.  R.  Co.,  12  v.  Partlow,  14  Rich.  Law,  237;  Main  v. 

Rich.  (So.  Car.),  Law,  82.  N.  E.  R.  R.  Co.,  12  Rich.  82. 

'  Greenville  &  Columbia  R.  R.  Co.         '  Famsworth  ».  Terre  Haute,   Alton 

V.  Partlow,  14  Rich.   (So  Car.),  Law,  &  St.  Louis  R.  R.  Co.,  29  Mo.  75. 
237;  Conn.  &  Passumpsic  Rivers  R.  R. 
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chief  office  or  business  is  out  of  the  state.'  But  such  corpora- 
tions having  their  chief  office  for  business  within  the  state,  may 
be  sued  therein  by  ordinary  process.' 

But  although  a  foreign  corporation  be  not  suable  personally 
by  service  on  its  president  temporarily  in  a  state  wherein  it  has 
no  office  and  transacts  no  business,  yet  if,  being  so  sued  and 
served,  it  appears  in  defense  of  the  merits  pf  such  suit,  the 
court  thereby  acquires  jurisdiction  of  it,  and  of  the  subject- 
matter  of  the  suit  (it  being  a  transitory  action,  and  not  local 
in  its  nature  to  a  different  jurisdiction);  and  having  so-  acquired 
jurisdiction,  it  is  too  late  to  object  thereto  after  trial  thereof, 
in  the  nature  of  a  motion  for  new  trial.'  The  court  being  com- 
petent to  take  jurisdiction  of  the  subject-matter  in  controversy, 
will  not  permit  a  defendant  to  make  an  appearance  and  defense 
without  objection  to  the  jurisdiction  as  to  his  person,  and  then, 
after  trial  and  a  decision  against  him,  to  call  in  question  the  per- 
sonal jurisdiction  obtained  by  the  service  of  the  original  process. 
If  not  rightfully  in  the  court,  the  objection  must  be  raised  before 
submitting,  on  the  merits,  to  its  jurisdiction.* 

In  Indiana  railroad  corporations  are,  by  statute,  suable,  in  cer- 
tain actions,  in  any  county  of  that  state  wherein  they  have  an 
office,  and  an  agent  upon  whom  service  of  process  can  be  legally 
made,  as  to  all  cases  wherein  the  right  of  action  arises  in  such 
county,  and  are,  in  that  respect,  regarded  as  resident  in  such 
places.'  But  in  case  it  is  not  made  to  appear  that  the  right  of 
action  accrued,  or  injury  sued  for  occurred,  in  the  county  where 

'  Farnsworth  v.  Terre  Haute,  Alton  If  the  legislature   do  not  violate  the 

&  St.  Louis  R.  R.  Co.,  29  Mo.  75.  general  rule  which  requires  a  service 

^Farnsworthj).  Terre   Haute,  Alton  that  renders  it   reasonably   probable 

&  St.  Louis  R.  R.  Co.,  29  Mo.  75.  that  the  defendant  will  be  apprised  of 

'  North  Mo.  R.  R.  Co.  v.   Akers,  4  the  action,  no  constitutional  rights  are 

Kansas,  453;  Clarke  v.  N.  Jersey  Steam  invaded :    I  bid. 

Nav.  Co.,  1  Story's  Reps.  581.    And  *  North  Mo.  R.  R.  Co.  v.  Akers,  4 

where  the  contract  upon  which   the  Kansas,  453, 471;  McCormick  ».  Penn- 

plaintiff  sues  was  to  be  performed  in  sylvania  Central  R.  R.  Co.,  49  N.  T. 

the  state  where  he  sues,  the  cause  of  ao-  303,  4  Am.  Ry.  Rep.  429;  Louisville, 

tion  arises  there,  and  service  on  a  di-  New   Albany   &  Chicago   Ry.  Co.  v. 

rector,  temporarily  within  the  state  on  Stover,  57  Ind.  559,  18  Am.  Ry.  Rep. 

private  business,  was  good;    Hiller  e.  898. 

Burlington  &  Mo.  River  R.  R.  Co.,  70  » New  Albany  &  Salem  R.  R.  Co.  ». 

N.  T.  223,  18  Am.  Ry.  Rep.  557.  The  Haskell,  11  Ind.  (Tanner),  301. 
legislature  may  authorize  such  service. 
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suit  is  brought  (if  in  a  county  other  than  the  chief  place  of  busi- 
ness), the  action  will  fail  for  want  of  jurisdiction.'  '  And  appear- 
ing and  pleading  to  the  merits  will  not  obviate  the  objection  to 
the  jurisdiction ;  it  must  be  proven  that  the  right  of  action  given 
by  the  statute  accrued  in  the  county." 

By  the  statute  in  Indiana  it  is  provided,  "  That  all  writs, 
warrants,  or  other  process  issued,  or  to  be  issued,  from  any  court 
of  competent  jurisdiction  in  this  state,  against  the  president  of 
any  railroad  company  whose  principal  office  is  not  within  this 
state,  may  be  served  upon  any  officer,  director,  attorney  or  gen- 
eral agent  of  said  company,  and  such  service  shall  be  as  binding, 
and  of  the  same  effect,  as  if  the  same  had  been  served  upon  the 
president  of  the  company.  *  *  *  Provided  furthsr,  that  at 
least  thirty  days'  notice  shall  be  given  of  the  time  and  place  of 
the  pendency  of  said  suit." '  If  it  appear,  by  evidence  or  ad- 
mission, that  the  president  or  principal  officer  is  non-resident 
of  the  state,  a  continuance  follows  as  matter  of  course,  unless 
the  service  was  made  thirty  days  before  the  term.' 

In  such  cases,  service  on  a  conductor  of  the  company  is  good  in 
certain  cases.'  It  is  competent  for  the  legislature  to  vary  the 
rule  as  to  service  of  process  on  a  corporation  from  that  which  ex- 
isted at  the  date  of  its  incorporation."  But  the  statute  of  that 
state  in  relation  to  service  of  process  upon  railroad  corporations, 
which  provides  that  service  may  be  made  on  a  conductor  of  any 
train  passing  through  the  county  wherein  the  suit  is  brought,  is 

'  Indianapolis   &   Cincinnati  R.  R.  Ind.  181. 

Co.  V.  Renner,  17  Ind..  135.    See  Cen-  *Ohio  &    Misa.  R.  R.    Co.  v.  Boyd, 

tral  R.  R.  Co.  V.  Branson,  63  Ga.  604;  16  Ind.  438.    But  if  there  be  ten  days, 

S.  C.  1  Am.  &  Eng.  R.  R.  Cas.  808.  service,  the  ordinary  time    as  against 

^  Indianapolis  &  Cincinnati  R.  R.  residents,  then  qucere,  if  the  defend- 

Co.  V.  Renner,  17  Ind.  185.  ant  will  not  bo  deemed  in  court,  if  it 

'  Acts  of  1853,  p.  102;    Mich.  So.  &  do  not  in    some  way  appear   that  the 

N.  Ind.  R.  R.  Co.  v.  Shannon,  13  Ind.  principal  officer  of  the  company  resides 

171;  Ohio  &  Miss.  R.  R.  Co.  e.  Boyd,  out  of  the  state:    76.  439. 

16  Ind.  438;  Ohio  &  Miss.  R.  R.  Co.  *  New  Albany  &  balem  R.  R.  Co.  v. 

V.  Qnier,  16  Ind.  440;   Toledo  &  Wa-  McNamara,  11    Ind.   (Tanner),   543; 

bash  Ry.  Co.  v.  Talbert,  23  Ind.  438.  New  Albany  &  Salem  R.  R.  Co.  v.  Til- 

But  by  the  statute  of  Indiana  of  1863  ton,  12  Ind.  (Tanner),  8. 

(Session  Acts,  p.  25),  ten  days'  service  ^New  Albany  &  Salem  R.  R.  Co.». 

on  a  conductor  is  sufficient,  whether  McNamara,    11   Ind.  (Tanner),    543, 

the  principal  officers  reside  within  or  544;  New  Albany  &  Salem  R.  R.  Co. 

without  the  state:  Toledo,  Logansport  v.  Tilton,  12  Ind.  (Tanner),  3. 
&  Burlington  Ry.  Co.  v.  Shively,  26 
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construed  to  have  relation  only  to  suits  brought  against  a  corpora- 
tion itself,  and  not  against  a  lessee  or  lessees  of  the  corporation, 
who  may  be  operating  the  road;'  and  that,  therefore,  a  valid 
judgment  can  not  be  rendered  against  an  individual  lessee,  or 
an  association  of  individual  lessees,  engaged  in  running  the 
road,  upon  such  service  only." 

In  the  state  of  Georgia,  to  sustain  an  action  against  a  railroad 
company  in  a  county  other  than  where  the  chief  or  principal 
office  of  the  company  is  situate,  it  must  appear,  if  the  action  be 
on  a  contract,  that  such  contract  was  made  in,  or  was  by  its 
terms  to  be  performed  in,  the  county  wherein  the  suit  is  brought' 
A  contract  of  affreightment  comes,  in  said  state,  within  the 
principle  here  laid  down.  To  sue  on  it  elsewhere  than  in  the 
county  wherein  is  the  company's  principal  business  office,  it  must 
be  performable  at  such  place  of  suit.* 

But  in  case  the  cause  of  action  be  an  injury  by  the  company  to 
person  or  property,  then,  in  said  state,  the  action  will  lie  in  the 
county  wherein  the  cause  of  action  originated.'  And  this,  too, 
without  any  special  notice  or  claim  of  damages,  therefor,  as  a 
condition  precedent  to  the  right  of  recovery.'  In  an  action  for 
an  injury  of  the  above  character,  the  provisions  of  the  code 
raise  the  presumption  of  negligence  against  the  company,  when 
the  infliction  of  the  injui-y  is  proved,  wliich  defendant  may  re- 
but by  proof  of  care  and  diligence  on  its  part.' 

In  Virginia,  service  may  be  made  upon  any  resident  agent  of 
the  company,  if  none  of  the  principal  officers  are  found ;  but  if 
the  latter  are  found,  service  is  to  be  upon  some  one  of  them.' 
The  answer  there  is  made  under  the  corporate  seal.' 

3.     Union  Pacific  Railroad  Company. — The  Union  Pacific  Rail- 

'  Wright   and   another   ».  Gossett  '  Georgia  R.  R.  &    Banking   Co.  u. 

and  othersl  15  Ind.  (Harrison),  119.  Monroe,  49  Geo.   373;  New   Code  of 

2  Wright  and  another  t).  Gossett  and  Geo.,  Sec.  3406. 

others,  15  Ind.  (Harrison),  119.  "Georgia    R.  R.  &  Banking  Co.  v. 

'  Corley  &  Dassett,  pl'ffs  in  error,  ».  Monroe,    49   Geo.  373;  New  Code  of 

The   Georgia   R.  R.  &  Banking  Co.,  Geo.  of  1873,  Sec.  3033. 

defj;.,  49   Geo.  626;  New  Code,    Sec.  '  Georgia  R.  R.  &  Banking  Co.  ». 

3406.                                           '  Monroe,  49  Geo.  373. 

'  Corley  &  Dassett,  pl'ifs  in  error,  v.  'Baltimoe  &  Ohio  R.  R.  Co.  v.  Gal- 
The   Georgia  R.  R.  &  Banking  Co.,  lahue's  adm'r,  12  Gratt.  655. 
deft.,  49  Geo.  626;  New  Code  of  Geo.,  » Baltimore  &  Ohio  R.  R.  Co.  v.  Gal- 
Sec.  3406.  lahue's  adm'r,  12  Gratt.  655, 
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road  Company  may  sue  and  be  sued  in  tlte  United  States  courts  in 
all  that  class  of  eases  of  which  those  courts  have  jurisdiction  when 
the  suit  is  between  ordinary  parties.  The  act  of  Congress  creat- 
ing this  corporation,  declares  that  it  "  shall  be  able  to  sue  and 
to  be  sued,  plead  and  be  impleaded,  defend  and  be  defended, 
in  all  courts  of  law  and  equity  within  the  United  States." 

In  a  case  recently  decided  in  the  Circuit  Court  for  the  District 
of  I'febraska,  MiLLEB,  Justice,  says:  "  I  have  examined  the  pre- 
vious decisions  of  the  Supreme  Court  of  the  United  States,  sup- 
posed to  have  an  impdrtant  bearing  on  the  question  now  pre- 
sented, and,  after  reflection,  am  still  of  opinion  that  Congress 
intended  to  make  the  defendant  capable  of  suing  and  being  sued 
in  the  federal  courts  which  have  jurisdiction  of  the  same  class  of 
actions  between  other  parties." ' 

The  action  in  this  case  was  by  a  citizen  of  Ohio,  for  an  injury 
received  as  brakeman  on  the  cars  of  the  company,  and  was 
brought  in  the  Nebraska  district,  through  which  the  road  passes. 
Had  the  Union  Pacific  Eailroad  Company  been  a  Nebraska  cor- 
poration— that  is,  a  corporation  organized  under  the  laws  of  the 
state  of  Nebraska,  and  existing  therein — so  as  to  have  its  legal 
residence  in  that  state,  then  the  action  would  have  been  main- 
tainable on  the  ground  of  citizenship,  if  it  involved  the  proper 
amount  in  controversy;  but  being  a  creature  of  national  law,  and 
not  local  in  residence  to  said  state,  the  jurisdiction  could  not  be 
predicated  upon  the  familiar  principle  of  citizenship.  On  the 
contrary,  it  had  to  be  sought  for  in  the  national  character  of  the 
corporation,  and  the  very  words  and  intent  of  the  act  of  Congress. 
These,  the  court  held,  conferred  jurisdiction  on  the  federal  courts, 
when  the  action  (not  the  parties)  is  of  the  class  ordinarily  within 
the  jurisdiction  of  those  courts.  Upon  the  same  principle  of  this 
decision  (Smith  v.  The  Union  Pacific  Eailroad  Company,  si/pra), 
a  like  action  will  lie  in  any  district  wherein  said  company  exer- 
cises its  functions,  arid  is  capable  of  being  found,  so  as  to  be 
legally  served  with  the  process  of  the  court. 

Under  the  act  of  incorporation  of  the  Union  Pacific  Railroad 
Company,  and  the  amendatory  act  of  1864,  the  United  States  gov- 

'  Smith  ».  Union  Pacific  R.  R.  Co.,  2  U.  States,  9  Wheat.  738;  Bank  of  U. 
Dillon,  C.  C.  R.,  278;  Bank  of  U.  S.  v.  States  v.  Northumberland,  etc.,  Bank, 
Martin,  5  Pet.  479;  Osbom  v.  Bank  of     4  Wash.  C  C.  R.,  108. 
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ernment  may  retain  but  one  half  of  the  compensation  due  the 
company  for  the  transportation  of  mails,  and  military  and  Indian 
supplies,  to  reimburse  itself  for  interest  paid  on  the  bonds  issued 
to  the  company  to  aid  in  the  construction  of  the  road.' 

'  Umted  States  e.  Union  Pacific  R.      Ry.  Rep.  411. 
R.  Co.,  91  U.  S.  (1  Otto),  72,  9  Am. 
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1.  Actions  on  contraots. — From  the  right  of  the  companj  to 
make  contracts,  necessai-ily  results  the  right  and  tlie  liability  on 
its  part  to  sue  and  be  sued  upon  its  contracts  which  expressly  pur- 
port to  be  such  upon  their  face.  This  principle  is  too  well  settled, 
perhaps,  to  require  the  support,  at  this  late  day,  of  authorities. 
But  there  are  also  contracts  not  expressly  purporting  to  be 
made  by.  the  company,  which  are  deemed  in  law  nevertheless  to 
be,  in  legal  effect,  contracts  of,  and  for  the  benefit  of,  the  company 
itself,  although  in  the  name  of  another.  Actions  upon  these  may 
also  be  brought  in  the  name  of  the  company.  Thus,  by  the 
weight  of  authorities,  the  principle  is  well  settled  that  a  promis- 
sory note  oj"  other  liability,  made  payable  to  an  agent  or  oflBcer 
of  a  corporation  by  his  ofBcial  name  as  such,  and  without  his  in- 
dividual name,  the  same  being  in  reference  to  the  interests  of 
such  corporation,  is  to  be  regarded  in  law  as  payable  to  the  cor- 
poration itself,  and  may  be  sued  on  and  a  recovery  had  in  the 
corporate  name  of  the  company,  if  proper  averments  be  made 
showing  the  true  character  of  the  transaction.' 

1  Angell  &  Ames  on  Corps.,  sec.  816;      anon,  31  Ind.  268;  S.  C.  1  With.  Am. 
McBroom  ®.  The  Corporation  of  Leb-      Corp.  Cases,  873;  Bank  of  Manches- 
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Many  authorities  extend  the  principle  still  further,  and  hold 
the  same  doctrine  even  though  the  individual  name  of  the  agent 
or  officer  be  coupled  with  the  transaction,  as  a  prefix  to  his  official 
or  fiduciary  appellation.  As  for  instance,  "  pay  to  M.  Clark, 
Esq.,  cashier,"  without  naming  the  company;  and  "pay  Luther 
Stone,  town  treasurer,  or  his  successors  in  office,"  without  naming 
the  town.  In  such  cases,  with  proper  pleadings  averring  the  true 
character  of  the  transactions  and  the  manner  of  transacting  busi- 
ness, it  is  holden  that  the  corporate  company  or  town,  as  the 
case  may  be,  may  recover  in  its  own  corporate  name.' 

A  promissory  note  executed  to  "  the  commissioners "  who 
were  organizing  a  railroad  company,  then  in  process  of  organi- 
zation, for  the  percentage  of  stock  required  to  be  paid  by  a  sub- 
scriber for  stock  at  the  time  of  subscribing,  though  liable  to  be 
rejected  as  irregular  when  tendered  in  lien  of  cash,  will,  never- 
theless, be  binding  if  accepted;  more  especially  so  if  the  sub- 
scriber executing  it  assume  to  act  as  a  stockliolder  in  measures 
taken  to  complete  the  organization  of  the  company.  The 
promise  to  pay  "  the  commissioners "  of  the  corporation  will 
be  regarded  as  a  promise  to  pay  the  corporation  itself — will  be 
treated  as  such — and  a  recovery  may  be  had  thereon  in  the 
name  of  the  company,  after  the  organization  is  completed. 
Nor  will  such  note  be  open  to  the  objection  of  want  -of  consid- 
eration. The  subscription  to  the  stock,  and  the  liability  arising 
therefrom  to  pay  the  percentage,  are  a  sufficient  consideration." 

And  if  in  fact  the  contract  be  made  with  the  company,  then 
whether  the  company  be  described  therein  by  a  right  or  by  a 

ter  V.   Slason,  13  Vt.  334;    Bank  of  lantic  R.  R.  Co,  v.  Trick,  3  Zabr.  321. 

United  States  v.  Lyman,  20  Vt.  669;  'Bank  of  Manchester  v.  Slason,  18 

Rutland  &  Burlington  R.  R.  Co.  ■».  Vt.  334;    Arlington  ».  Hinds,  1   D. 

Cole,  24  Vt.  33;  The  Commercial  Bank  Chipm.  431. 

V.  French,  21  Pick.  486 ;  Eastern  R.  R.  '^  Vermont  Central  R.  R.  Co. ».  Clayes, 

Co.  V.  Benedict  and  another,  5  Gray  21  Vt.  30;  S.  C.  1  Am.  R.  W.  Cases, 

(Mass.),  561;  Huntingdon  v.  Knox,  7  226;  Delaware  &  Atlantic    R.  R.  Co. 

Cush.    371;  Worcester  Turnpike  Co.  ».  Irick,  3  Zabr.  321.    See  Greenville  & 

V  Willard,  5  Mass.  80;  Taunton  &  S.  Columbia   R.  R.  Co.  v.  Woodsides,  5 

Bostsn  Turnpike  Co.  v.  Whiting,  10  Rich.  145;  McRae  e.  Russell,  12  Ired. 

Mass.  327;  Potter  v.  Yale  College,  8  224;  Chetlain  d.  Republic  Life  Ins.  Co., 

Conn.    60;    Trustees     v.    Parks,     10  86    111.  220;  Clark  v.    Fairington,  11 

Maine,  441;  Garland ».  Reynolds,  20  Wis.   306;  Blair   v.   Rutherford,    31 

Maine,    45;    Alston    v.    Heartman,  Tex.  465. 
Treas.,  2  Ala.  699;  Delaware  &  At- 
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wrong  name,  it  should  be  declared  on  and  treated  as  a  contract, 
undertaking  or  promise  to  or  by  the  company,  as  the  case 
may  be:  and  in  a  suit  thereon,  as  growing  out  of  the  same,  should 
be  so  charged,  whether  the  suit  be  by  the  company,  against  the 
other  party  to  the  contract,  or  by  such  party  against  the  com- 
pany.' In  such  case  the  proper  averment  is  that  the  company, 
by  the  name  in  the  contract  mentioned,  entered  into  the  contract, 
or  made  the  promise,  relied  on. 

If  the  contract  purports  to  be  made  between  the  company  and 
two  natural  persons,  by  their  individual  names,  and  yet  be  signed 
by  but  one  of  such  persons,  and  the  undertaking  is  expressed 
to  be  between  the  parties  of  the  first  and  of  the  second  part, 
then  it  is  held  that  the  person  so  executing  the  contract  may 
maintain  an  action  thereon  in  his  name  alone,  against  the  com- 
pany, notwithstanding  the  omission  of  the  other  person  of  the 
B3cond  part  to  execute  the  same.' 

And  so,  on  the  other  hand,  in  an  action  on  'a  promissory  note 
signed  by  one  as  "  President "  of  a  railroad  company,  in  which 
action  the  person  so  signing  is  sued  individually  as  defendant  and 
maker,  and  not  the  company,  it  is  held  in  Alabama  that  parol 
proof  is  admissible  to  show  that  the  note  was  made  with  intent  to 
charge  the  corporation,  and  for  and  on  account  of  its  own  affairs, 
and  was  so  accepted  and  understood  by  the  payee  thereof,  when 
the  same  was  taken,  and  that  the  establishing  of  these  facts 
would  defeat  the  action  as  against  such  individual  defendant.' 

Actions  for  loss  of  freights  must  be  brought  in  the  name  of  the 
consignee,  if  the  consignment  is  general;  so  also,  if  the  action  be 
for  injury  thereto,  or  non-delivery  thereof.  In  a  general  con- 
signment of  goods  to  be  carried,  by  presumption  of  law,  the 
ownership  is  in  the  consignee."  So  also,  if  the  consignment, 
though  special,  is  only  such  in  reference  to  certain  conditions, 
not  negativing  the  consignee's  ownership.  The  suit  is  then  to  be 
brought  in  the  name  of  the  consignee,  but  the  conditions  must  be 
complied  with,  or  there  must  be  an  offer  to  comply,  to  enable  the 
action  to  be  sustained. ' 

'The  Medway  Cotton   Manfy.    v.  tomac,  2  Black,  581. 

Adams  and  others,  10  Mass.  361.  sMcWhorter  ».  Lewis,  use,  etc.,  4 

^  Phila.,  Wilmington   &  Baltimore  Ala.  198. 

R.  R.  Co.  V.   Howard,   13  How.  307;  *  Sawyer  v.  Joslin,  20  Vt.  172,  178. 

Law  V.  Cross,  1  Black,  533;  Ship  Po-  »  Sawyer  v.  Joslin,  20  Vt.  172,  178. 
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Railroad  companies  being  under  no  obligations  to  run  trains 
on  Sunday,  where  a  special  train  is  run  on  that  day  for  the  ac- 
commodation of  particular  persons,  and  the  company  fails  to  re- 
turn the  passengers  to  their  homes,  an  action  for  damages  there- 
for arises  only  ex  contractu,  and  not  ex  delicto,  as  for  a  breach  of 
their  general  duty  to  carry,' 

A  common  carrier  not  specially  empowered  to  buy  and  sell 
the  merchandise  it  transports,   has  no  power  to  do  so,  and  ^s 
therefore  not  liable  to  an   action  for  the  breach  of  such  a  con- 
tract.' 

2.  Actions  against  the  corporation  for  torts. — Though  for- 
merly it  were  doubted  if  actions  for  torts  would  lie  against  a  cor- 
poration, it  is  now  well  settled  that  they  are  subject  to  like  ac- 
tions, ordinarily,  as  individuals.'  The  modern  doctrine  is  that 
such  actions  may  be  maintained  against  a  corporation  aggregate 
to  the  like  extent  as  against  natural  persons,  including  not  only 
trover,  trespass,  and  the  like,  but  trespass  by  false  imprisonment;* 
but  not  for  malicious  prosecution,  or  such  other  causes  of 
action  as  are  predicated  upon  malice  or  evil  motives,  for  a  cor- 
poration as  such  is  incapable  of  malice."  On  the  latter  point, 
however,  the  authorities  differ,  and  there  are  many  able  and 
highly  authoritative  rulings  showing  a  growing  tendepey  to  the 
contrary  thereof,  and  maintaining  that  such  actions  will  lie 
against  corporations  aggregate." 

'  Walsh  V.  Chicago,   Milwaukee  &  don  &  S.  W.  Ry.  Co.,  Law  Rep.  2 

St.  PauIRy.  Co.,  42  Wis.  23,  15  Am.  Q.  B.  534. 

Ry.  Rep.  71.  'Owsley  v.    Montgomery   &  West 

"  Northwestern  Union  Packet  Co.  Point  R.  R.  Co.,  .37  Ala.  562;  Childa 

V.  Shaw,  37  Wis.  655.  ».  Bank  of  Mo.,  17  Mo.   213;  State  v. 

^  Owsley   V.    Montgomery  &  West  Great  Works  M.  &  M.  Co.,  20  Maine, 

Point  R.  R.  Co.,  37  Ala.  560;  Blood-  41;  McLellan  v.  Cumberland  Bk..  24 

good  V.  Mohawk  &  Hudson  R.  R.  Co.,  Maine,  566;  Stevens  ».  Midland  Coun- 

18  Wend.  9;  Moore  v.  Fitchburg  R.  R.  ties  Ry.  Co.,  10  Exch.  352. 

Corp.,  4  Gray,  465;  McDougald  «.  Bel-  « Goodnpeed  ».  East  Haddam  Bank, 

lamy,  18  Geo.  411 ;  Brokaw  v.  The  New  22  Conn.  530;  Phil.,  Wilm.  &  Bait.  R. 

Jersey  R.  R.  &  Trans.  Co.  and  another,  R.    Co.    v.    Quigley,    21    How.  202; 

3  Vroom  (N.  J.),  328;  Phila., W.  &  B.  Brokaw  v.  The  New  Jersey  R.  R.  & 

R.  R.  Co.  V.  Quigley,  21  How.  202.  Trans.  Co.  and   another,   and  cases 

'Ragsdale  v.  Bowles,  '16  Ala.  62;  there   cited,  3  Vroom  (N.  J.),  328; 

Sheppard  v.  Furniss,  19  Ala.  760;  Ows-  Vance  v.  The  Erie  Ry.  Co.,  3  Vroom 

ley  V.  Montgomery  &  West  Point  R.  (N.  J.),  31^;  Miller  v.   Burlington  & 

R.  Co.,  37  Ala.  560;  Poulton  v.  Lon-  Mo.  River  R.  R.  Co.,  8  Neb.  219,  20 
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Actions  in  tort  will  lie,  if  there  be  cause,  against  two  or  more 
railroad  companies  in  the  same  suit,  and  a  recovery  maj  be  had 
against  one  or  more  of  the  defendants,  according  as  the  proof 
will  justify.'  Thus,  where  several  companies  run  trains  over  the 
sanae  road,  and  in  cases  of  lessees,  contractors,  and  others  using 
the  same,  actions  may  be  brought  against  them  all  as  defend- 
ants in  the  same  suit,  when  the  action  is  for  damages  alleged  to 
originate  in  negligence,  or  other  tort." 

But  it  is  no  cause  of  action  against  a  railroad  company  that 
it  has  ceased  to  keep  open  its  own  drains,  made  for  its  own  pur- 
poses, along  the  side  of  its  own  road,  if  by  the  construction  of 
the  road  running  water  has  not  been  diverted  thereinto,  from  its 
natural  course.  The  fact  that  for  a  time  a  gratuitous  benefit 
may,  by  such  drains,  have  been  conferred  upon  the  adjoining 
landholder,  by  affording  drainage  to  his  soil,  or  by  prevention 
of  waters  naturally  accumulating  thereon,  will  not  entitle  him 
to  a  coutinuince  of  such  voluntary  benefit,  or  to  an  action  for 
the  discontinuance  of  the  same,  or  for  the  consequences  of  such 
discontinuance,  if  there  is  no  diversion  of  water  thereby,  or  by 
the  road  thereat,  from  its  natural  flow.'  But  if  the  railroad  com- 
pany, in  draining  surface  water  from  its  road-bed' (which  it  has  a 
right  to  do),  occasion  unnecessary  inconvenience  or  damage  to 
the  adjoining  proprietor,  it  will  be  liable  therefor.'  It  is  true 
that  such  damages  as  would  naturally  occur  where  a  railroad  is 
constructed  and  used  in  a  lawful  and  ordinary  manner,  are  pre- 
sumed to  be  included  in  the  estimate  of  damages  for  the  con- 
demnation;" but  if,  by  tort  or  negligence  on  the  part  of  the 
company,  further  damage  is  done,  the  injured  party  may  recover 
without  proving  malicious  intent."     The  right  to  drain  surface 

Am.  Ry.  Rep.  96;  Carter  v.  Howe  Ma-  and  others,  43  Ind.  354.  And  so  in 
chine  Co.,  51  Md.  290;  Edwards  w.  Mid-  Iowa:  Clary  v.  Iowa  Midland  Ry. 
land  Ry.  Co.,  Law  Rep.,  6  Q.  B.  Div.,  Co.,  37  Iowa,  344. 
2&7;  S,  C.  1  Am.  &  Eng.  R.  R.  Cas.  ^  LouigyiHe,  New  Albany  &  Chi.  R. 
571,  oyerruling  Stevens  ».  Same,  m-  R.  Co.  o.  McAfee,  30  Ind.. 291. 
pra;  Walker  v.  Southeastern  Ry.  Co.,  *McCormiok  v.  Kansas  City,  St.  Jo- 
Law  Rep.  5  C.  P.  640.  seph  &  Council  Bluffs  R.  R.  Co.,  57 

'  Indianapolis,  Cin.  &  Lafayette  R.  Mo.  433,  9  Am.  Ry.  Rep.  133. 

R.  Co.  V.  Warner,  35  Ind.  515.  '■lUd.,  and  ante,   title   "Right  of 

'Huey  V.  Indianapolis  &  Vincennes  Way,"  subd'ns  2  and  9. 

R.  R.  Co.,  45  Ind.  320;    Fort  Wayne,  «McCormieb  v.  Kansas  City,  St.  J. 

Muncie  &  Cin.  R.  R.  Co.  v.  Hinebaugh  &  C.  B.  R.  R.  Co.,  supra. 
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water  is  well  recognized,"  but  it  will  not  extend  so  far  as  to  au- 
thorize the  diversion  of  a  natural  stream  or  water-course,  to  the 
injury  of  the  adjoining  proprietor." 

For  injuries  occurring  upon  a  connecting  track,  though  it  be 
upon  a  bridge  of  the  main  line,  the  connecting  track  being 
owned  and  controlled  by  a  different  owner  than  the  main  line, 
and  the  company  owning  the  latter  having  no  control  over  the. 
connecting  line,  and  in  no  manner  contributing  to  bringing 
about  the  injury,  such  last  named  company  will  not  be  held  lia- 
ble, although  its  bridge  was  thus  occupied  b^  permission  con- 
ceded to  the  connecting  line.' 

An  action  against  the  company  for  injuries  to  a  married 
woman,  must,  at  common  law,  be  brought  in  the  name  of  both 
the  husband  and  wife;  or,  if  merely  for  the  loss  of  service  or  her 
society,  occasioned  to  the  husband  by  the  wrong  or  injury,  or  for 
expenses  for  medical  attendance  and  cure  growing  out  of  the 
same,  then  in  the  name  of  the  husband  alone.  But  if  against 
the  company  for  an  injury,  and  for  suffering  caused  thereby,  to 
a  minor  child,  or  for  permanent  disability  occasioned  thereby,  it 
must  be  in  the  name  of  the  child,  by  the  guardian  at  law,  or  the 
'proohein  ami  of  such  injured  person;  *  but  if  for  the  loss  of 
service  to,  or  expenses  of  medical  attendance  and  other  care  oc- 
casioned by  the  same  to,  the  parent,  then  the  parent  is  entitled 
to  a  separate  action  in  his  or  her  own  name — the  father,  if  liv- 
ing, if  not  living,  then  the  mother,  of  the  person  injured." 

^Ibid.;  Hosher  ».  Kansas  City,  St.  ion  Ry.  Co.,  117  Mass.  541,  6  Am. 

Joseph  &  Council  Bluffs  R.  R.  Co.,  60  Ry.  Rep.  260.    But  a  father  can  not 

Mo.  329,  9  Am.  Ry.  Rep.  230;    Mun-  recover  damages  for  injury  to  the  stock 

kers  V.  Same,  60  Mo.  334,  9  Am.  Ry.  of  his  minor  son:  Morris  v.  St.  Louis, 

Rep.  234.  Kansas  City  &  Northern  Ry.  Co.,  58 

=  Hosher  v.  K.  C,  St.  J.  &  C.  B.  R.  Mo.  78,  9  Am.  Ry.  Rep.  96. 
R.  Co.,  supra;  Munkers  v.  Same,  su-         ^  McMahon  v.  City  of  New  York,  83 

pra-  N.  Y.  642;    O'Mara  v.  Hudson  River 

sGwathney  v.  Little  Miami  R.  R.  R.  R.  Co.,  38  N.  Y.  445;    McGovern 

Co.,  12  Ohio  St.  92.  v.  N.  Y.  Cent.  &  H.  R.  R.  R^  Co.,  67 

*Cregin  v.  Brooklyn  Crosstown  R.  N.  Y.  417;    Covington  Str.  Ry.  Co.  i>. 

R.  Co.,  75  N.  Y.  192;    S.  C.  19  Hun,  Packer,  9  Bush,  455;    Bvs-en  v.  Chi.  & 

341;  Houston  &  Great  Northern  R.  R.  N.  W.  Ry.  Co.,  88  Wis.  613;  Ohio  & 

Co.  V.  MiUer,  49  Tex.  322.    And  an  Miss.  R.  Rj  Co.  v.  Tindall,  13  Ind. 

action  may  be  maintained  by  a  mas-  366;    Little  Rock  &  Fort  Smith  Ry. 

ter,  per  quod  servitium  amisit,  for  the  Co.  v.  Barker,  33  Ark.  350. 
injury  of  his  apprentice:  Ames  v.  Un- 
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'  For  injuries  causing  death,  no  action  lies  at  common  law;'  but 
an  action  is  given  in  some  of  the  states  by  statute,  and  when  so 
given  the  statute  designates  the  persons  entitled  to  sue,  and  to  the 
proceeds  thereof,  and  must  in  that  respect  be  conformed  to.  If 
a  right  of  action  is  given  for  such  injury  vrithout  saying  who 
is  authorized  to  bring  the  suit,  then  the  action  may  be  main- 
tained by  the  administrator  or  executor  of  tlie  deceased. 

The  scattering  of  grain  from  the  trains  of  a  company,  on  the 
track  and  thence  to  their  warehouse,  so  that  swine  are  therehy  at- 
tracted to  the  place,  and  whilst  there  they  are  run  over  by  the  cars, 
without  any  signal  given,  or  efltbrt  made  to  frighten  them  away, 
or  to  avoid  their  injury,  are  such  acts  of  negligence  as  will  ren- 
der the  company  liable,  in  the  absence  of  reasonable  care  to  avoid 
the  injury." 

An  action  for  injury  to  stock,  occasioned  by  the  negligence  of 
the  company,  and  not  based  on  a  statutory  liability,  is  transitory, 
and  may  be  brought  wherever  the  company  is  found; 'and  an 
action  for  a  personal  injury  sustained  in  one  of  the  territories  is 
also  transitory.* 

The  proceeding,  as  a  general  rule,  must  be  prosecuted  in  the 
name  of  and  by  the  person  having  the  right  or  title  to  the  thing  i 
or  relief  demanded ;  or  if  for  recovery  of  damages,  a  right  to  the 
damages  sought  to  be  recovered.'  Hence,  an  action  at  law  will 
not  lie  at  the  suit  of  one  of  the  stockholders,  against  either  the 
corporate  body  itself,  or  against  the  directors  thereof,  for  alleged 
fraud  or  injury  in  the  mismanagement  of  the  corporate  affairs, 
to  the  injury  of  such  stockholder  in  his  corporate  interests  in  the 
company;'  for  a  recovery  to  himself  would  result  in  a  preference 
over  both  other  stockholders  and  creditors  of  the  company.'  The 
duty  of  the  directors  is  due  to  the  corporation,  whom  they  repre- 

'  Carey  v.  The  Berkshire  R.  R.  Co.,      Co.  v.  Mmigan,  52  Ind.  505. 

1  Cush.  475;  S.  C.  1  Am.  R.  W.  Cas.  *Speer  v.  Mo.,  Kans.  &    Tex.  Ey. 
442;    Quin  v.  Moore,  15  N.  Y.  432;      Co.,  23  Kans.  571. 

Green  ».  The  Hudson  River  R.  R.  Co.,         '  Allen  v.  Curtis  and  others,  26  Conn. 

2  Abb.  a.  App.  277;  S.  C.  28  Barb.  9,      456. 

82  Id.  25;  Eden  v.  Lexington  &  Frank-  '  Allen  v.  Curtis  and  others,  26  Conn, 

fort  R.  R.  Co.,  14  B.  Mon.  165;  post,  456;  Greaves  v.  Gouge,  69  N.  T.  154; 

Chap.  55,  subd'n  1.  Craig  v.  Gregg,  83  Penn.  St.  19. 

'  Page  V.  N.  Car.  R.  R.  Co.,  71  N.  '  Allen  v.  Curtis  and  others,  26  Coan. 

Car.  222.  456. 

•Toledo,  Wabash  &  Western  Ry. 
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sent,  and  tUe  duty  of  the  eorporation  is  due  to  the  stockholders 
collectively,  for  it  is  the  leg^l  protector  of  their  interests  and 
righljs.'  No  other  protector  is  allowable,  unless  the  corporate 
body  neglect  its  duty,  and  refuse  to  use  proper  legal  proceedings 
to  pi-otect  the  same,  in  wliich  eveijt,  upon  a  proper  case  stated, 
and  with  proper  par-ties,;  a  court  of  equity  will  grant  such  relief 
as  the  emergency  of  the  case  may  require;  but  in  such  case  it 
must  appear  that  leave  has  been  denied  the  complainants  to  pro- 
ceed in  the  name  of  the  company  or  corporation,  and  the  snit^ 
though  only  in  the  name  of  one  or  more  of  the  stockholders, 
must  pijrport  to  be  for  the  benefit  of  the  complainants  and  all 
others  in  interest,  and  must  make  the  corporation  and  directors 
p3.rtie8  defendant  to  the  bill." 

3.  In  favor  of  the  company  for  torts.^It  is  not  only  a  moral 
bijt  a  legal  duty  of  every,  person  to  so  use  his  own  property  as  not 
to  cause  an  injury  to  that  of  anotljer;  and  this  rule  of  law  is  not 
confined  to  any  particular  property  or  persons,  but  is  general,. in 
all  tlie  relations  of  life.  It  follows  therefrom  that, if  the  owner 
of  cattle,  who  is  resident  in  the  immediate  vicinity  of  a  railroad 
crossing  of  a  public  highway,  be  habitually  accustomed  to  turn 
his  cattle  out  to  roam  over  and  about  such  crossing.,  at  all  hours 
of  day  and  of  night,  in  search  of  pasturage,  and  being  so  at  large 
without  any  attendant  to  care  for  them,  they  be  run  over  by  the 
cars  of  a  railroad  company,  whereby  damage  results  to  the  compa- 
ny, the  Qwner  is  liable  for  the  damage,  if  the  railroad  compajny  be 
not  itself  guilty  of  fault  or  contributive  negligence.'  Although 
the  mere  act  of  allowing  animals  to  go  at  large,  where  they  are 
free  commoners,  will  not  in  itself  amount  to  such  negligence  as 
to  cause  liability  for  going  onto  the  road  and  there  causing  dam- 
age, yet  a  petition  charging  thalj  the  animals  "  unlawfully,  and 
by  reason  of  the  defendant's  negligence,  entered  and  were  upon 
the  track  at  a  point  where  it  was  not  the  duty  of  the  plaintiff  to 
erect  and  maintain  fences,  and  that,  without   any  negligence 

'  Allen  V.  Curtis,  supra.  ney,  41  Mo.  271;    Eames  »,  Salem  & 

'^  Allen  V.  Curtis,  26  Conn.  456;  Smith  Lowell  R.  R.  Co.,  98  Mass.  563;  New 

V.  Hurd,   12  Met.  371;    Hodsdon  v.  York  &  Erie  R,  R.  Co.  v.  Skinper,  19 

Copeknd,  16  Maine,  314;  Hersey  v.  Penn.  S-.  298;  Northeastern  R.  R.  Co. 

Veazie,  24  Maine,  9.  v.  Sineath,   8  Rich.  194.    And  this, 

»Sinram  v.   The  Pittsburgh,  Port  too,   although  by  law  animals  were 

Wayne  &  Chi.  Ry.  Co.,  28  Ind.  244;  allowed  to  go  at  large:    Sinram  v  P 

Hannibal  &  St.  Joe  R.  R.  Co.  v.  Ken-  P.  W.  &  C.  Ry.  Co.,  aupra 
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on  the  ijart  of  the  plaintiff,  the  train  came  in  contact "  with 
the  animals,  "  causing  damage  to  the  locomotive,  train  and  road, 
to  the  amount  of"  a  sum  stated,  and  asking  judgment  thei-e- 
for,  is  good  upon  demurrer,  and  if  trae,  will  sustain  an  action 
in  behalf  of  the  company.'  Kailroad  companies  may  also  main- 
tain trespass  against  one  unlawfully  entering  upon  their  track 
or  grounds,"  and  they  have  a  right  of  action  against  a  traveler 
on  the  highway  who  has,  by  his  negligence,  caused  a  collision 
with  their  train^  resulting  in  injuries  to  the  passengers.' 

4.  Actions  to  protect  corporate  interests. — The  mere  allega- 
tion of  an  ordinary  stockholder  in  a  railroad  company,  that  the 
corporate  authorities  refuse  to  bring  a  particular  suit,  deemted  by 
him  necessary  to  protect  the  corporate  interest,  is  not  sufficient 
to  enable  such  stockholder  to  prosecute  suit  in  his  own  name  for 
protection  thereof;  and  even  if  it  were,  yet  the  allegation  be- 
ing of  the  refusal  to  bring  a  suit  which  would  not  lie  by  the 
corporation,  could  have  no  effect  to  enable  the  stockholder  to 
bring  such  a  suit  in  its  behalf.  To  enable  an  individual 
stockholder  to  resort  to  legal  proceedings  in  his  own  name 
for  the  protection  or  assertion  of  corporate  inter^ts,  it  must 
appear  by  proper  averments  that  the  corporate  authorities 
of  the  company,  whose  duty  it  is  to  protect  the  trust  confided 
to  them  in  that  behalf,  refuse  to  institute  suitable  legal  pro- 
ceedings to  protect  the  corporate  interests.  And  as  to  the 
particular  process  to  be  resorted  to,  the  corpoi'ate  authorities 
are  the  judges  thereof.*  If  their  judgment  be  honestly  exercised, 
a  stockholder  ittay  not  go  behind  the  same  and  complain 
thereof. 

Nor  can  a  bill  to  redeem  a  railroad  from  a  mortgage  be  main- 
tained in  the  joint  names  of  the  corporation  and  a  portion  of  the 
stockholders.'  There  is,  in  such  case,  not  only  a  misjoinder  of 
parties,'  but  a  portion  of  the  complainants  so  joined,  that  is,  the 
stockholders,  have  no  title  or  interest  whatever  in  the  subject- 

'  Hannibal  &   SI.  Joe  R.  R.  Co.  v.  S.  C.  1  Withrow's  Corp.  Cas.  155. 

Kenney,  41  Mo.  ill.  ^The  Kennebec  &  Portland  R.  R. 

"  Momson  v.  BucKsport  &  Bangor  Co.  v.  Portland  &  Kennebec  R.  R.  Co., 

R.  R.  Co.,  67  Me.  353.  54  Maine,  173. 

'Chicago  West  Div.    Ry,    Co.    ».  » Kennebec  &  Portland  R.  R.  Co.  ■». 

Rend,  6  Bradw.  (111.),  243.  Portland  &  Kennebec  R.  R.  Co.,  54 

■•Newby   v.    The    Oregon    Central  Maine,  173. 
Railway  Co,  and  others,  1  Sawyer,  63; 
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matter  of  the  suit,  and  no  more  right  to  meddle  with  it  than  a 
stranger.' 

The  corporation  itself  is  in  law  a  distinct  person  from  the 
stockliolders,  and  the  corporate  property  is  vested  in  itself,  and 
not  in  its  stockliolders.'  As  individuals,  they  can  not  convey  a 
title  to  it  by  uniting  together  unanimously  in  a  conveyance,  nor 
maintain  at  law  an  action  for  its  possession,  or  for  damages  done 
to  it.°  Its  aftairs  are  manageable  by  the  artificial  or  legal  per- 
son called  the  corporation,  and  in  its  own  name,  as  exclusively 
as  if  a  natural  person.*  In  that  corporate  name  it  must  sue 
and  be  sued.  The  officers  are  not  the  agents  of  the  stockhold- 
ers, but  the  agents  of  the  corporation,  and  to  it  alone  are  ordi- 
narily accountable."  The  corporation  holds  the  property  as  trus- 
tee for  the  stockholders,  who  have  a  joint  interest  in  its  prop- 
erty and  effects  as  cestui  que  ^rwsfe:' and  this  equitable  right, 
when  violated  or  invaded,  will  be  protected  at  their  suit  in 
equity,  or  the  suit  of  a  portion  of  them,  if  others  refuse  to  join 
therein,  whenever  the  corporation  itself  commits  a  breach  of 
such  trust,  or  proves  faithless  to  protect  the  trust  property  by 
necessary  suit.  But  in  such  case  of  suit  by  stockholders,  the 
corporation  should  be  made  a  party  to  the  defense;  for  it  is  only 
the  violation  of  its  trust,  existing  between  it  and  its  stockhold- 
ers, that  gives  the  latter  a  status  in  court  in  such  a  suit.' 

'  Kennebec  &  Portland  R.  R.  Co.  v.  v.  Curtis,  26  Conn.  456. 

Portland  &  Kennebec  E.  E.  Co.,  54  '  Hersey  v.  Veazie,   24  Maine,  9; 

Maine,  173.  Smith  v.  Poor,  40  Maine,  415;   Ken- 

^  Kennebec  &  Portland  E.  E.  Co.  v.  nebec  &  Portland  R.  E.  Co.  v.  Port- 
Portland  &  Kennebec  R.  R.  Co.,  54  land  &  Kennebec  R.  E.  Co.,  54 
Maine,  173,  181;  Peabody  and  others  Maine,  173,  181;  Peabody  and  others 
V.  Flint  and  others,  6  Allen,  55.  v.  Flint  and  others,  6  Allen,  52;  Smith 

'Kennebec  &  Portland  R.  E.  Co.  v.  v.  Hurd,  12  Met.  371. 
Portland  &  Kennebec  R.  R.  Co.,  54  '  Hersey  ».  Veazie,  24  Me.  9;  Smith 
Maine,  173, 181;  Peabody  v.  Flint  and  v.  Poor,  40  Me.  415;  Kennebec  &  Port- 
others,  6  Allen,  55.  land  R.  R.  Co.  v.  Portland  &  Kenne- 

^Kennebec&  Portland  R.R.  Co.  ».  bee  R.  E.  Co.,  54  Maine,  173,  181; 

Portland  &  Kennebec  E.  E.  Co.,  54  Peabody  and  others  v.  Flint,  6  Allen, 

Maine,  173,  181;    Peabody  and  others  52;    Smith    v.   Hurd,    12  Met.    371; 

V.  Flint  and  others,  6  Allen,  55;  Allen  Greaves  v.  Gouge,  69  N.  Y.  154;  S.  C. 

V.  Curtis  et  al.,  26  Conn.  456.  16  Abb.  Pr.  (N.  S.),  377;  Gray  v.  N. 

5  Kennebec  &  Portl?nl  E.  R.  Co.  v.  Y.  &  Va.  Steamship  Co.,  3  Hun,  383; 

Portland  &  Kennebec  R.  R.  Co.,  54  Black  v.  Del.  &  Raritan  Cajial  Co.,  7 

Maine,  173,  181;    Peabody  and  others  C.  B.  Green,  130;    S.  C.  9  Id.  455; 

V.  Flint  and  others,  6  Allen,  55;  Allen  Hazard  v.  Durant,  11  R.  I.  195;  Dew- 
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It  seems  that  one  or  more  members  of  a  private  corporation, 
as  of  a  railroad  company,  for  instance,  may,  under  certain  cir- 
cumstances, sue  the  corporation  itself,  either  in  law  or  in  Equity, 
-according  to  the  nature  of  the  case.' 

In  the  case  here  cited  from  Arkansas,  the  Supreme  Court  of 
that  state  say :  "  A  special  case  in  which  a  private  corporation 
may  be  sued  in  equity  by  one  of  its  members,  is,  when  the  com- 
pany attempts  to  do  acts  which  they  are  not  empowered  to  do 
under  the  acts  of  the  legislature  from  which  they  derive  their 
authority  to  act  as  such;  and  in  such  case  it  has  been  holdeii 
that  a  court  of  chancery  may  restrain  them  by  injunction,  from 
the  commission  of  the  threatened  and  irtVpending  usurpation."  " 

5.  Quo  warranto,  to  test  legality  of  stockbolders'  election. — '■ 
Any  one  having  an  interest  in  a  railroad  corporation,  as  a  stock- 
holder therein,  may  prosecute  a  writ  of  quo  warranto  to  test 
the  legality  of  an  election  of  stockholders.  It  is  not  necessary 
that  the  defeated  candidates,  or  some  of  them,  should  themselves 
become  the  contesting  parties.'  In  the  case  above  cited  from 
Louisiana,  the  state  itself,  being  largely  a  stockholder,  and  hav- 
ing voted  for  the  defeated  candidates,  prosectited  the  writ,  to 
test  the  validity  of  the  election;  but  we  do  not  understand  that 
she  did  this  by  virtue  of  her  ordinary  powers,  of  sovereignty,  but 
rather  in  right  of  her  position  as  a  stockholder  in  the  company, 
whose  vote  had  been  disregarded  in  the  election,  as  also  the  vote 
of  the  City  of  New  Orleans,  also  a  stockholder,  the  result  of 
which  was  to  install  the  minority  candidates.  Any  private 
stockholder  (and  the  state  for  this  purpose  was  but  such  * )  could 
in  like  manner  have  prosecuted  the  writ. 

ing  t).  Eerdicaries,  96  U.,  S.  193;  Cook  on  Corp.,  sec.  391;    Ware  v.  Grand 

V.  Berlin  Woolen  Mill  Co.,  43  Wis.  Junction  Water  Works  Go.,  2  Rus.  & 

438;  Rogers  v.  Lafayette  Agr.  Works,  Myl.  486;    Bagshaw  v.  Eastern  Union 

52  Ind.  296;  Pond  v.  Vt.  Valley  R.  R.  Ry.  Co.,  7  Hare,  114. 

Co.,  12  Blatch.  280;    Black  ». -Hag-  » The  State  of  Louisiana  ».  The  New 

gins,  2  Tenn.  Ch.  780;  Ryan  v.  Leav-  Orleans,   Jackson  &  Great    Northern 

enworth,  A.  &  N.W.  Ry.  Co.,  21  Kans.  R.  R.  Co.,  20  La.  Ann.  489;  S.  C.  1 

365;    Russell    v.    Wakefield    Water  Withrow's  Corp.  Cas.  578. 

Works  Co.,  L.  R.  20  Bq.  Cas.  474.  *  Rorer  on  Judicial   &  Ex.  Sales, 

'Ang.  &  Ames  on  Corp.,  sees.  890,  Sec.  1081;  Dartmouth  Coll.  v.  Wood- 

391 ;    Booker,  Ex  parte,  18  Ark.  388;  ward,  4  Wheat.  668,  669;  Bank  of  U. 

Peirce  v.  Partridge,  3  Met.  44.  S.  v.  Planters'  Bank,   9  Wheat.  904; 

'  18  Ark.  341;  citing  Aug.  &  Ames  Briscoe  v.  The  Bank  of  the  Common- 
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6.  Service  in  suits  against  the  company. — On  whomsoever 
the  service  is  by  law  to  be  made,  the  better  opinion  would 
seem  to  be  that,  to  make  valid  service  upon  a  corporation,  it  is 
not  sufficient  that  the  officer's  return  show,  or  purports  to  show, 
service  upon  one  who  is  therein  represented  as  the  one  of  the 
officers  or  servants  of  the  company  on  whom  the  law  allows  serv- 
ice of  process  to  be  made:  but  there  must  be  proof  made  in 
court  of  the  status  or  particular  character  of  the  person  served, 
so  as  to  fix  that  fact  by  other  evidence  than  the  officer's  return. 
The  official  character  of  the  supposed  president,  or  other  sup- 
posed officer  of  the  company,  is  not  a  question  which  the  officer 
may  so  far  decide  as  to  render  the  same  legal  service  upon  the 
company,  if  no  appearance  be  made  in  obedience  thereto.' 

The  rule  in  Connecticut  is,  that  if  the  wrong  person  be  served, 
as  alleged  president  or  other  officer  of  the  company,  that  such 
person  can  appear  and  disavow  the  official  position,  and  show 
tlie  insufficiency  of  the  service;  while  in  Alabama  the  more  rea- 
sonable and  just  rule  prevails,  that  after  return  of  service  on 
tlie  officer,  the  plaintiff  must  prove  that  he  was  such  at  the 
time  of  service,  to  the  satisfaction  of  the  court,  before  by  judg- 
ment he  can  charge  the  company  as  judicially  before  the  court; 
and,  moreover,  that  such  proof  must  appear  by  the  record  to  have 
been  made.  This  is  the  more  safe  and  reasonable  rule,  as  is  be- 
lieved, else  otherwise  judgment  may  go  when  in  reality  no 
service  has  been  made;  and  if  the  ordinary  presumption  of  ju- 
risdiction of  the  person  by  proper  service  is  to  prevail,  and  also 
the  presumption  that  the  person  served  was  the  proper  officer  at 
the  time  of  service,  then  great  injury  might  resnlt  in  giving 
effect  to  judgments  and  decrees  against  a  corporation  defendant 
without  its  ever  having  had  a  day  in  court." 

To  show  the  unreliability  of  the  rule  of  Connecticut  as  a 
protection  against  injustice,  it  is  sufficient  to  remark  that  the 
wrong  person  served  has  no  interest,  unless  he  should  happen 

wealth  of  Kentucky,    11    Pet.    257;  Coosa  R.  R.  Co.  ».  Cole,  6  Ala.  655; 

Bardstown  &  Louisville  R.  R.  Co.  v.  Oxford  Iron  Co.  v.  Spradley,  42  Ala. 

Metcalfe,  4  Met.  (Ky.),  205.  24;  Montgomeiy  &  Eufaula  R.  R.  Co. 

'  Planters'  &  Merchants'  Bank  of  v.  Hartwell,  43  Ala.  508. 
Huntsville  ».  Walker,  Minor's  Reps.         a  Rand  v.  Proprietors  of  Locks  and 

391;  Lyon  &  others  v.  Lorant  &  Krebs,  Canals,  3  Day  (Conn.),  441. 
admrs.,  3  Ala.  151;   Wetumpka  & 
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to  be  a  stockholder  of  the  company,  to  induce  him  to  apjjear  and 
correct  the  erroneous  service.  There  would  be  in  such  case  no 
legal  obligation  resting  upon  him  to  defend  and  make  such 
showing,  if  indeed  there  were  even  a  moral  one;  and  when  we 
take  into  consideration  the  laudable  aversion  of  persons,  ordi- 
narily, to  mix  themselves  up  with  litigation  and  the  expenses 
attendant  thereon,  the  bai-e  privilege  of  thus  appearing  and 
attending  to  the  interests  of  others  is  scarcely  to  be  relied  on  as 
a  protection  against  wrong.' 

7.  Burden  of  proof. — ^It  is  a  well  settled  principle  of  the  com- 
mon law,  that  to  recover  for  injuries  or  loss  occasioned  by  neg- 
ligence, the  negligence  must  be  alleged  by  the  plaintiff  in  his 
pleadings,  and  must  by  him  be  proven.  Negligence  is  never 
presumed."  Also,  due  care  on  the  part  of  the  injured  person 
must  be  alleged  and  proven.' 

The  same  rule  applies  to  any  other  affirmative  allegations  of 
the  plaintiff,  as,  for  instance,  of  the  failure  to  comply  with  any 
absolute  statutory  requirement,  such  as  putting  up  and  keep- 
ing up  signs  of  warning  to  travelers  at  the  public  crpssings  of 
highways.* 

So,  likewise,  where  the  action  is  for  damages  for  killing  live 
stock  by  trains  upon  the  road,  and  the  plaintiff  bases  his  right 

'Planters'  &  Merchants'  Bank  of  Iowa,   443;     Donaldson    ».    Miss.  & 

Huntsville».  "Walker,  Minor,  391;  Ly-  Mo.  R.  R.  Co.,   18  Iowa,  280;  Rey- 

on  and  others  v.    Lorant   &   Krebs,  noldse.  Hindman,  32Iowa,  146;  War- 

admrs.,  3  Ala.  151;  Wetumpka  &  Coo-  ner  v.  New  York  Cent.  R.  R.  Co.,  44 

sa  R.  R.  Co.  V.  Cole,  6  Ala.  655;  Ox-  New  York,  465.    There  seems  to  be  a 

ford  Iron  Co.  v.  Spradley,  42  Ala.  24;  ruling  in  Missouri  that  the  plaintiff 

Ala.    Conference    M.    B.    Church   v.  need  not  aver  and  prove  due  care  on 

Price,  Exeo'r,  42  Ala.  39;  Alabama  &  his  part,  but'  that  if   plaintiff  were 

Florida  R.  R.  Co.  v.  Burkett,  42  Ala.  negligent,  that  is  a  matter  to  be  plead- 

83;  Talladega  Ins.  Co.  v.  McCuUough,  ed  and  proved  by  defendant:  Thomp- 

42  Ala.  667;  Montgomery  &  Eufanla  son  v.  N.  Mo.  R.  R.  Co.,  51  Mo.  190. 

R.  R.  Co.  V.  Hartwell,  43  Ala.  508.  This,  however,  is  contrary  to  the  gen- 

'Greenleaf,  adm'r,  v.  111.  Cent.  R.R.  eral  rule  upon  the  subject,  where  the 

Co.,  29  Iowa,  14,  46;  Comstock  v.  Dea  doctrine  of   contributory   negligence 

Moines  Valley  R.  R.  Co.,  32  Iowa,  376;  prevails. 

Bait.  &  0.  R.  R.  Co.  v.  Bahrs,  28  Md.  *  Donaldson  v.  M.  &  M.  R.  R.  Co., 

647;  Delaware,  Lackawanna  &  West-  18  Iowa,  281;  Greenleaf,  adm'r,  v.  111. 

em  R.  R.  Co.  v.  Napheys,'  90  Penn.  Cent.  R.  R.  Co.,  29   Iowa,  14,  47; 

St.  135;    S.  C.  1  Am.  &  Eng.  R.  R.  Spencer  v.  111.   Cent.  R.  R.  Co.,  29 

Cas.  52.  Iowa,  55 ;  Comstock  v.  Des  Moines  Val- 

SRusch  V.  City    of  Davenport,    6  ley  R.  R.  Co.,  32  Iowa,  376. 
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to  recover  against  the  company  upon  the  statute  rendering  rail- 
road companies  absolutely  liable  for  live  stock  killed  on  their 
roads  at  such  places  as  they  have  a  rigJit  to  fence  their-  roads, 
then,  to  enable  plaintiff  to  recover,  the  burden  of  proof  is  on  him 
to  prove  that  at  the  place  where  the  stock  is  killed  the  company 
had  a  right  to  fence,  and  had  not  fenced,  the  road.'  So,  also,  if 
once  fenced,  and  the  fence  being  out  of  repair,  is  not  restored 
within  a  reasonable  time." 

In  an  action  against  a  railroad  company  for  goods  lost  by  it  as 
a  common  carrier,  the  burden  of  proof,  first,  is  on  the  plaintiff 
to  prove  the  delivery. and  acceptance  of  the  goods  to  be  car- 
ried; and  secondly^,  the  loss,  and  the  value  thereof.  This 
makes  a,  prima  ^oie  case  for  the  plaintiff.  To  absolve  the 
defendant  from  such  priimia  facie  liability,  the  burden  of 
proof  is  then  changed  to  the  defendant,  and  it  devolves  upon 
him  to  overcome  plaintiff's  testimony  by  a  preponderance  of 
contradictory  evidence,  or  else,  being  unable  to  do  so,  the  bur- 
den of  proof  then  rests  upon  the  defendant  to  show  the  loss  to 
have  been  occasioned  by  the  enemies  of  the  public,  or  by  the  act 
of  God.  In  default  of  such  showing  of  either  the  one  or  other 
of  theae  defenses,  or  of  overcoming  plaintiff's  evidence,  the 
liability  rests  upon  defendant,  unless  the  goods  themselves  con- 
tained in  their  nature  elements  of  destruction  occasioning  their 
loss.     In  that  case,  this  must  be  alleged  and  proven  by  defendant." 

In  actions  for  injuries  to  employes,  growing  out  of  alleged 
defects  in  the  machinery  or  other  appliances  of  the  company,  the 
burden  of  proof  is  on  the  plaintiff.  And  it  is  not  sufficient  to 
show  the  injury  occurred  by  reason  of  the  alleged  defect  or  in- 
sufficiency. Tiiere  must  also  be  proof  of  the  carelessness  of  the 
company  in  selecting,  using,  or  continuing  the  use  of,  the  objec- 
tionable article,  to  fix  their  knowledge  thereof,  or  such  means  o 
knowledge  as  will  raise  the  presumption  of  negligence  must  also 
be  proven.*    But  if  the  negligence  be  that  of  a  fellow-servant 

'  Comstock  V.  The  Dos  Moines  Valley  R.  R.  Co.,  21  La.  Ann.  224. 

R.  R.  Co.,  32  Iowa,  376.  "  Mobile  &  Ohio  R.  R.  Co.  v.  Thomas, 

^Lemmon  v.  The  Chi.  &  N.  W.  R.  42  Ala.  672;  Steffen  v.  Chi.  &  N.  W. 

R.  Co.,  32  Iowa,  151.  Ry.  Co.,    46  Wis.  259;    "Way  ».  111. 

'Angle  V.  The  M.  &  M.  R.  R.  Co.,  Cent.  R.  R.  Co., ,40  la.  341;  Price  v. 

.18  la.  555;  Winne  v.  The  111.  Cent.  R.  Henagan,  5  Bradw.  (111.),  234;  Atlan- 

R.  Co.,  31  Iowa,  583;  Chapman «.  The  ta  &  Richmond  Aii- Line  Ry.  Co.  ». 

N.  Orleans,  Jackson* Great  Northern  Campbell,  56  Ga.  586;    S.  C.  53  Ga. 


ACTIONS    BY   AND   ACJArNST   EAILEOAD   COEPOEATIONS.         699 

merely,  or  if  the  injured  servant  continues  to  serve  in  that  respect 
with  knowledge  of  the  deficiencies,  or  direct  and  plain  means  of 
such  knowledge,  and  without  olbjection  to  his  employers,  then 
he  can  not  recover." 

Where,  in  an  action  involving  a  special  contract  for  the  ship- 
ment of  goods,  negligence  of  the  carrier  is  relied  on  as  the  basis  of 
liability,  the  burden  of  proof  to  establish  such  negligence  rests 
upon  the  plaintiff.' 

It  is  not  such  negligence,  per  se,  for  a  parent  to  allow  a  three- 
year-old  child  to  cross  the  street  in  care  of  one  nine  years  old, 
as  will  prevent  a  recovery  for  injury  to  the  infant;  and  it  being 
itself  not  chargeable  with  negligence,  on  account  of  its  tender 
age,  a  recovery  may,  therefore,  be  had,  if  its  attendant's  negli- 
gence does  not  contribute  to  the  injury.' 

"When  a  railroad  company,  as  a  defendant  in  an  action,  rests  its 
defense,  or  a  portion  thereof,  upon  its  title  to  a  right  of  way,  pro- 
cured by  assessment  and  condemnation,  under  the  right  of  emi- 
nent domain,  the  onus  probandi  is  on  the  company  to  show  a 
strict  conformity  to  the  law  in  the  pj-ocurement  of  its  title." 

In  civil  actions,  the  evidence  in  support  of  the  facts  relied  upon 
for  a  recovery  need  not  establish  them  beyond  a  doubt.'  And  so 
it  is  error  to  instruct  a  jury  that  such  facts  must  appear  "  to  the 
satasfaotiou  of  the  jury."  The  jury  are  to  decide  facts  upon  the 
weight  or  preponderance  of  the  evidence.' 

Where  an  injury  is  caused  by  a  train,  while  running  within  the 
limits  of  a  corporate  town  or  city  at  a  greater  speed  than  the  law 
or  municipal  regulations  allow,  the  legal  presumption  arises 
that  the  injury  is  the  consequence  of  the  fast  running,  a,ad  prima 
facie  the  company  are  liable.'  To  rebut  this  presumption,  the 
burden  of  proof  is  on  the  raflroad  company."    The  bare  fact  that 

488;  Henry  v.  Staten  Inland  By.  Co.,  '  Hartwis  «.  Chicago  &  North west- 

81  N.  Y.  a73.  ern  Ry.  Co.,  49  Wis.  358;  S.  C.  1  Am. 

'  Post,  Chap.  40,  subd'n  2.  &  Eng.  R.  R.  Gas.  65. 

"  Lamb  &  others  ».  The  Camden  &  •  Stratton  v.  Central  City  Horse  Ry. 

J^mboy  R.  R.  &  Trans.  Co.,  46  N.  Y.  Co.,  95  111.  25;  S.  C.  1  Am.  &  Eng.  R. 

(1  Sickeis),  271.  R.  Cas.  115. 

'  Ihl  V.  The  Forty-second  Street,  etc.,  ^  Chi.  &  Alton  R.  R.  Co.  ».  Engle, 

R.  R.  Co.,  47  N.  Y.  317.  58  111.  391 ;  Toledo,  Peoria  &  Warsaw 

Mobley  o.  Breed,  Lessee  of  The  Ry.  Co.  ».  Deacon,  66  111.  91. 

Selma,  Rome  &  Dalton  R.  R.  Co.,  48  ^Toledo,  Peoria  &  Warsaw  Ry.  Co. 

Gao.  44.  e.  Dea?on,  68  111.  91, 
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animals  injured  are  running  at  large,  is  not  of  itself  such  evi- 
dence of  negligence  on  the  part  of  the  owner  as  will  excuse 
the  company  from  liability."  And  so,  where  injuries  occur  from 
lire  escaping  from  an  engine  under  circumstances  which  amount 
to  prirtiafaoie  evidence  of  negligence,  it  is  not  enough,  to  rebut 
such  kgal  presumption  of  negligence,  that  the  engine  is  shown  to 
have  been  provided  at  the  time  with  the  best  and  most  approved 
appliances  to  prevent  the  escape  of  fire;  it  must  also  be  shown 
that  the  engine  was  prudently  managed." 

To  charge  a  railroad  company  with  liability  for  injury  to 
live  stock,  by  reason  of  its  omission  to  keep  up  with  care  and  dili- 
gence the  fence  or  bars  enclosing  the  right  of  way  grounds,  or 
for  omitting  to  repair  or  close  the  same  if  left  down  or  open  by 
others,  the  burden  of  pfoof  to  show  negligence  in  this  respect  is 
upon  the  plaintiff  who  claims  to  have  suffered  injury  or  loss 
thereby;"  and  so  likewise,  at  common  law,  to  establish  against 
the  company  negligent  use  of  engines,  causing  damage  by  fire.* 
But  by  the  ruling  in  Illinois,  if  the  fire  be  shown  to  have  been 
communicated  by  sparks  from  an  engine,  then,  to  avoid  the  im- 
putation of  negligence,  the  burden  of  proof  rests  upon  the  com- 
pany to  show  that  such  engine  was  not  only  provided  with  the 
approved  appliances  to  prevent  the  escape  of  sparks,  but  also 
that  it  was  prudently  managed,  and  used  with  proper  care,  by 
one  of  competent  skill  to  know  how  to  use  it'  And  so  in  Mary- 
land, the  common  law  rule  is  reversed  in  regard  to  railroads,  as  to 
injuries  by  firefffom  their  engines  and  trains.  Under  the  Mary- 
land Code,  the  onus  is  put  upon  the  railroad  company  to  nega- 
tive negligence,  when  injuries  are  proven  to  have  occurred  from 
fire  escaping  from,  or  thrown  from,  engines  or  carriages  on  the 
road.'    It  is  also  held  in  said  state  that  the  statute  liability  ex- 

'  Toledo,  Peoria  &  Warsaw  Ry.  Co.  338;  111.  Cent.   R.  R.  Co.  v.   Mills,  42 

V.  Deacon,  68  Ul.  91.  HI.  407;   CShioago  &  N.  W.  Ry.  Co. 

2 Chicago   &   Alton   R.  R.  Co.  v.  v.  McCahill,  56  111.  28;  Chicago  &  Al- 

Clampit,  63  Rl.  95.  ton  R.  R.  Co.  v.  Quaintance,   58  111. 

'  Peny  v.  Dubuque  Southwestern  389;  Same  v.  Clampit,  63  HI.  95;  Tole- 

Ry.  Co.,  36  Iowa,  102.  do,  Wabash  &  Western  Ry.  Co.  v. 

"■  Garrett  v.  Chicago  &  N.  W.  Ry.  Larmon,  67  111.  68;  Pittsburgh,  Cin.  & 

Co.,  36  Iowa,  121;    j^ost,  chap.  39,  St.   Louis  ■%.  Co.  'v.   Campbell,   86 

^"^^°-  1-  111.  443;  and  seeijos*,  chap.  38,  subdn. 

=  Bass  V.  C,  B.  &  Q.  R.  R.  Co.,  28  1. 
III.  9;  St.  Louis,  Alton  &  Terre  Haute  «  Bait.  &  Susquehanna  R.  R.  Co.  ». 

E.  R.  Co.  ».  Montgomery,  39  111.  335,  Woodruff,  4  Md.  242;  Bait.  &  0.  R.  R. 
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tends  to  cases  of  fires  caused  by  coals  and  cindiers  tlarown  from 
au  engine  or  train  by  servants  of  the  company.* 

In  actions  for  sucli  injuries,  it  is  proper  for  the  plaintiff  to  prove 
that  within  a  recent  time  the  defendant's  engines  were  used  to 
scatter  large,  sparks,  capable  of  setting  fire,  along  the.  road,  and 
that  fires  had  frequently  thus  occurred  and  been  put  out." 

Where  fire  communicated  from  a  company's  engines  spreads 
itself  from  where  it  first  caught,  over  other  property  or  grounds, 
by  natural  cause  and  direct  course,  without  the  influence  of  any 
intervening  cause  or  force,  the  injuries  are  lield  to  have  been  the 
proximate  eftect  of  the  fire  communicated  thus  from  the  engine.' 

The  term,  "  without  negligence "  af  the  corporation,  used  in 
the  Maryland  statute,  means,  without  the  absence  of  reasonable 
care  to  avoid  injury  to  property  by  the  line- of  the  road;  but  it 
does  not  require  the  stationing  of  men  along  the  road,  to.  guard 
against  injuries  from  such  fires." 

When  the  question  of  negligence  is  one  of  law  and  fact,  and 
the  allegred  negligence  was  the  nothavins'  a  switch  tender  at  the 
switch  at  which  the  accident  occurred,  and  that  the  switch  was  so 
situated  that  the  indicator  could  not  be  seen  by  the  engineer  of 
the  approaching  train,  it  was  held  by  the  court  that  these  cir- 
cumstances were  presumptive  evidence  of  negligence,  if  found  to 
be  true;  and  that  if  so  fijund,  it  then  placed  tlie  burden  of  proof 
on  the  railroad  company  to  rebut  the  presumption;  and  this  rul-. 
ing  was  sustained  in  the  appellate  court.' 

By  a  recent  ruling  in  Maryland,  it  is  held  that  it  devolves  first 
on  the  plaintiff  to  prove  negligence  of  the  defendant,  and.  tlien 
upon  defendant  to  show  contributory  negligence  of  the  plaintiff." 

Co.  V.  Dorsey,  37  Md.  19;   Annapolis  Cal.  176;  post,  chap.  39,  1. 

&  Elkridge  R.  B.  Co.  ».  Gantt,   39.  ?  phUa,,  Wilm.  &  Bait  R.  R.  Co.  ». 

Md.  115;    Bait.  &  Ohio  R.  R.  Co.  «.  Constable,  39,Md.  149;  postj  chap.  33,  , 

Shipley,  39  Md.  251,  subdn.  3.                                                '< 

1  Bait.  &  0.  R.  R,  Co.  v.  Dorsey,  *  Bait.  &  0.  R.  R,  Co.  v.  Shipley,  39 

37  Md.  19,24.  Md.  251;  Indianapoli?  &  Cin,  R.  R. 

''Annapolis  &  Elkridge  R.  R.  Co.  Co.  ».  Paramore,  31  Ind.  1^3. 
V.  Gantt,  39  Md.  1.15;  Piggot  v.  East-  ^  Bait.  &  0.  R..  R.  Co,  v.  Worth- 
em  aouHties  R.  W.  Co. ,  54.Eng.  Cona-.  ington,  21  Md,  2.82; 
L,  228;  S.  C.  3  Mann.,  Gr..  &  Sc,  229;  «  Freeh  v,  fhila.,  Wilm.,  &  Bait.  R. 
Westfall  V.  Erie  Ry.  Co.,  5  Hun,  75;  R.  Co.,  39  Md.  574.,  In  this  ca-ss  the 
Cleaveland  v.  Gra/Bd  Trunk  Ry.  Co.,  court  say,  Alvey,  J.— "Incases  where 
42  Vt,  449;  Hoyt  v.  Jeffers,  30  Mich,  the  evidence  implicates  the,  plaintiff 
190;  Henry  v.  So.  Pac.  R.  R.  Co.,  50  as  well  as  the  defendant  in  occasion- 
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Bat  this,  we  think,  is  an  innovation  on  tihe  earlier  rulings  in  said 
state,  to  some  extent. 

8.  Evidence  of  party  to  suit. — The  statute  of  Alabama, 
which  provides  that  "  In  all  suits  upon  contracts,  where  the  de- 
fendant has  been  personally  served  with  process,  where  the  mat- 
ter in  controversy  does  not  exceed  three  hundred  dollars,  the 
plaintiff  is  competent  to  establish  the  correctness  of  the  demand 
by  his  own  oath,  if  the  defendant  is  a  resident  of  the  county; 
unless  he,  in  open  court,  denies  upon  oath  the  truth  of  the  facts 
proposed  to  be  sworn  to  by  the  plaintiff,"  it  is  holden  in  that 
state,  does  not  apply  where  a  corporation  aggregate,  as  a  railroad 
company,  is  a  party  litigant  to  a  suit  or  action  at  law.  The  cor- 
poration being  only  a  legal  person,  it  is  there  said,  is  incapable 
of  bringing  itself,  or  of  being  brought,  within  the  statute.  It 
can  not  make  an  affidavit  or  an  oath  itself,  and  there  is  no  more 
provision  in  the  statute  for  such  oath  being  made  by  its  agent, 
than  there  is  for  an  oath  to  be  made  by  the  agent  of  a  natural 
person  who  is  a  party  litigant,  and  which  is  not  allowable.' 

9.  Testimony  of  stockholders. — In  Alabama  it  is  holden 
that  a  stockholder  in  a  railroad  corporation,  or  other  private  cor- 
poration not  eleemosynary  in  its  character,  is  not  a  disinterested 
or  legal  witness  for  the  company,  in  an  action  or  suit  between 
the  company  and  another  party.  The  court  assert  the  common 
law  doctrine  of  excluding  the  testimony  of  an  interested  wit- 
ness, and  say:  "The  rule  on  this  subject  must  be  general. 
There  may  be  corporations  in  which  one  stockholder  owns  half, 
or  even  the  entire  stock;  and  yet,  in  suits  affecting  the  corpora- 
tion, the  litigation  would  be  conducted  in  the  name  of  the  artifi- 
cial person." ' 

ing  the  accident,  in  order  to  disenti-  case  of  Tuff  v.  Warman,  2  C.  B.  (N. 

tie  the  former  to  recover,  it  should  S.),  740;  S.  C.  5  C.  B.  (N.  S.),  585; 

appear    that  his  negligence  so   con-  and  which  has  been  approved  by  this 

tribufced  to  the  production  of  the  in-  court    on  several    occasions:    North, 

jury  that,  without  such  negligence  on  Cent.  Ry.  Co.  v.   State,  29   Md.  420; 

his   part,   the  misfortune  would  not  North.  Cent.  By.  Co.  v.  State,  31  Md. 

have  happened;  nor  will  he  be  disen-  357;  Lewis  v.  Bait.  &  Ohio  R.  R.  Co., 

titled  if  the  defendant  might,  by  the  88  Md.  588."    39  Md.  575,  576. 

exercise  of  reasonable  care  on  his  part,  '  Yonge  v.  Mobile  &  Ohio  R.  R.  Co., 

have  avoided  the  consequences  of  the  31  Ala.  422. 

plaintiff's    neglect    or     carelessness.  'Ala.  &  Miss.  Rivers  R.  R.  Co.  e. 

This  proposition  is  maintained  by  the  Sanford  &  Reid,  36  Ala.  703, 710. 
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10.      To  recover,  the  allegations  and  proof  must  correspond. — 

Where  the  injury  is  alleged  to  have  been  occasioned  by  the 
"  negligence,  carelessness  and  bad  management  of  the  defendants 
and  their  agents  and  employes  in  charge  of  and  running"  a 
"  train  of  cars,"  and  the  evidence  shows  the  injury  to  have  been, 
the  result  of  negligence  of  persons  in  charge  of  a  hand-car,  it  is 
liolden  that,  for  want  of  a  correspondence  of  the  allegations  and 
the  proof,  the  plaintiff  could  not  recover.  The  rule  that  the 
plaintiff  must  recover,  if  at  all,  allegata  et  probata,  is  not  ma- 
terially changed  by  the  code  of  Iowa,  and  must  be  conformed 
to  by  amending  the  petition  so  as  to  bring  the  allegations 
therein  to  correspond  with  the  facts  of  the  case,  if  plaintiff' 
would  claim  to  recover  by  further  prosecution  of  the  action.' 

An  act  amounting  to .  an  independent  trespass,  though  con- 
nected with  the  one  sued  for,  can  not  form  the  basis  of  a  recov- 
ery unless  counted  upon  in  the  declaration.'  Thus  where  the 
plaintiff  counted  first,  for  a  failure  to  transport  him  to  his  des- 
tination, and  second,  for  forcibly  bringing  him  back  to  his  start- 
ing point,  it  was  held  he  could  not  recover  for  a  wrongful  act  of 
the  conductor  in  retaining  money  belonging  to  the  plaintiff,  and 
carrying  it  back  beyond  the  starting  point.' 

Under  an  allegation  that  plaintiff  was  injured  in  his  "  inter- 
nal vital  organs,"  testimony  is  proper  showing  injury  to  the  kid- 
ney, urinary  organs  and  nervous  system.'  And  so,  where  the 
issue  was  whether  cotton  shipped  over  the  defendant  railroad  lost 
in  weight  from  natural  causes,  or  through  the  fault  of  the  de- 
fendant, testimony  was  held  inadmissible  to  prove  the  stealing 
of  cotton  belonging  to  other  shippers  by  agents  of  the  company 
at  about  the  time  of  plaintiff's  shipment.^ 

The  objection  must  be  specifically  made,  and  a  variance  can 
not  be  taken  advantage  of  on  appeal  unless  specifically  objected 
to  at  the  trial,  thus  affording  an  opportunity  for  amendment." 

'Hoben  «.  The   Burlington  &  M.  'Central  E.  R.  Co.  v.  Mitciell,  63 

Eiver  E.  R.  Co.,  20  Iowa,  562.    And  Ga.  173;    S.  C.  1  Am.  &  Eng.  E.  R. 

see,  to  the  same  principle,  Toledo,  Cas.  145. 

Wabash  &  Western  Ey.  Co.  v.  Foss,  'Central  E.  R.  Co.  v.  Brunson,  63 

88  111.  551,  21  Am.  Ey.  Rep.  868.  Ga.  504;  S.  C.  1  Am.  &  Eng.  R.  R. 

''Memphis  &  Charleston  R.  R.  Co.  Cas.  808. 

«.  Chastine,  54  Miss.  503,  17  Am.  Ry.  'Indianapolis  &  St.  Louis  R.  R.  Co. 

Rep.  430.  «.  Estes,  96  111.  470;    S.  C.  1  Am.  & ' 

'M.  &  C.  R.  R.  Co.  V.  Chastine.  Eng.  R.  R.  Cas.  622. 
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11.  Not  actionable  to  erect  snow  fence  on  company's  own 
ground. — A  railroad  company  erecting  a  fence  on  its  own  preiri- 
ises  or  right  of  Wd,y,  alongside  of  its  road,  for  the  purpose  of 
preventing  its  track  from  being  incumbered  with  snow,  is  not 
liable  in  an  action  therefor,  at  the  suit  of  the  adjoining  land- 
holder, if  it  be  not  done  from  any  malice  or  negligence,  or  for  the 
purpose  of  inflicting  an  injury  on  such  adjoining-  proprietor, 
although  the  effect  thereof  may  be  to  cause  large  quantities 
of  snow  to  accumulate  upon  the  land  of  such  proprietor  near 
by  and  adjacent  to  such  fence.' 

12.  Injuries  by  scare  of  team. — The  frightening  of  horses  or 
teams,  and  injury  resulting  therefrom,  by  the  cars  and  other  prop- 
erty of  a  railroad,  and  the  legitimate  use  thereof,  at  the  depot  or 
other  place  of  the  company,  is  not  a  ground  of  action  against  the 
company,  if  the  company  do  no  more  than  to  use  the,  same  in  a 
proper  manner,  and  are  guilty  of  no  wrong  act  or  negligence 
causing  the  same."  But  if  the  acts  of  the  servants  occasioning 
the  fright  are  wanton  and  malicious,  and  be  done  in  the  discharge 
of  their  business,  by  using  the  appliances  of  the  company,  such 
as  wanton  whistling  of  the  engine,  and  the  reckless  discharge  of 
steam,  the  company  will  be  liable.' 

To  leave  a  team  of  horses  unhitched  in  close  proximity  to  a 
railroad  is  negligence,  and  under  such  circumstances,  if  they  are 
injured,  the  owner  can  not  recover.*  And  if  the  owner,  in  at- 
tempting to  stop  them,  run  upon  the  track  and  is  himself  in- 
jured, he  can  not  recover." 

'Carson  v.  Western  R.  R.  Co.,  8  animals,  under  the  peculiar  language 

Gray,  423;  Eatoii  v.  Boston,  C.  &  M.  of  the  s'atute. 

R.  R.  Co.,  61  N.  H.  527.  'Toledo,  Wabash  &  Western  Ry. 

2  Atchison   &   Nebraska  R.  R.  v.  Co.  ».  Harmon,  47  111.  298  j   Chicago, 

Lores,  4  Neb.  446;    Peru  &  Indianap-  Burlington    &   Quincy  R.  R.  Co.  ». 

olis  R.  R.  Co.  V.  Hasket,   10  Ind.  409;  Dickson,  63  111.  151,  7  Am.  Ry.  Rep. 

Ohio  &  Miss.  Ry.  Co.  v.  Cole,  41  Ind.  45;  PhU.,  Wilm.  &  Bait.  R.  R.  Co.  v. 

331;  Phil.,  Wilm.  &  Bait.  R.  R.  Co.  ».  Stinger,  supra;  Phil.  &  Reading  R. 

Stinger,  78  Penn.  St.  219;  Hudson  v.  R.  Co.  v.   Killips,  88  Penn.  St.  405; 

Louisville  &  Nashville  R.  R.  Co.,  14  Georgia  R.  R.  Co.  v.  Newsome,  60  Ga. 

Bush,  303;  Whitney  v.  Me.  Cent.  R.  492^ 

R.  Co.,  69  Me.  208.  The  two  Indiana  ♦Deville  v.  Southern  Pacific  R.  R. 
cases  above  cited,  rested  on  the  Indi-  Co.,  50  Cal.  383, 12  Am.  Ry.  Rep,  180. 
ana  statute,  and  the  court  held  that  '  Deville  v.  Southern  Pacific  R.  R. 
the  injury,  to  be  actionable,  must  have  Co.  But  see,  contra,  Wasmer  v.  Del- 
occurred  by  actual  collision  with  the  aware,  Lackawanna  &  Western  R.  R. 
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A  railroad  in  a  street  is  entitled  to  the  use  of  the  street  equal- 
ly with  teams;  and  if  horses  are  frightened  by  the  appearance 
of  the  train,  or  the  ordinary  noise  of  its  passage,  the  railroad 
company  is  not  liable.'  So,  if  steam  is  allowed  to  escape  in  a 
prudent  manner,  the  company  will  not  be  liable  for  fright  occa- 
sioned thereby.'  If  the  action  is  brought  for  damages  occasioned 
by  the  negligence  of  an  employe,  and  from  the  evidence  it  ap- 
pears that  the  act  from  which  the  damage  resulted  was  willful, 
and  without  the  scope  of  his  duty,  the  defendant  must  take  ad- 
vantage of  the  point  either  by  motion  for  a  nonsuit,  or  by  in- 
struction.' 

The  neglect  to  give  the  proper  signals  of  an  approaching  train, 
or  any  breach  of  duty  on  the  part  of  the  company,  but  for  which 
the  accident  would  not  have  occurred,' will  render  a  railroad 
company  liable  for  injuries  resulting  therefrom  by  the  frighten- 
ing of  horses,  though  no  actual  collision  occurs.*  Contributory 
negligence  by  the  plaintiif  will,  as  in  other  cases,  prevent  a  re- 
covery; as  by  driving  a  vicious  or  otherwise  unmanageable 
horse  in  the  vicinity  of  the  road,  or  by  unnecessarily  driving  into 
a  place  of  danger;  and  this,  notwithstanding  the  negligence  of 
the  company.' 

13.  Actions  and  suits  for  private  nuisances. — It  is  the  duty 
of  railroad  corporations,  and  other  corporations  aggregate,  to  so 
use  their  own  privileges  and  property  as  not  to  create  a  nuisance, 
•to  the  annoyance  and  injury  of  others;  and  if  this  duty  be  not 
observed,  an  action  at  law  lies  against  them,  at  the  suit  of  a 
private  person,  to  whose  discomfort  and  annoyance  a  private 
nuisance  is  by  such  corporation  caused  or  maintained."  Where 
an  adequate  remedy  is  attainable  at  law,  that  remedy  must  be 

Co.,  80  N.  T.  212;  S.  C.  1  Am.  &  Bng.  Penn.  St.  387;  Hudson  v.  L.  &  N.  R. 

R.  R.  Cas.  122.    Even  if  fcbe  plaintiff  R.  Co.,  supra;  Hare  v.  Chi.,  R.  I.  & 

were  negligent,  it  would  not  defeat  a  P.  Ry.  Co.,  7  N.  W.  Repr.  9. 

recovery  unless  proximate:  Ibid.  'P.,  W.  &  B.  R.  R.  Co.  v.  Stinger, 

'  Hahn  v.  Southern  Pacific  R.  R.  Co.,  supra;  Chicago  &  Northwestern  Ry. 

51  Cal.  605,  12  Am.  Ry.  Rep.  226.  Co.  v.  Clark,    2   Bradw.  (111.),   116; 

2  Hahn  v.  Southern  Pacific  R.  R.  Co.  Whitney   v.  Me.  Cent.  R.  R.  Co.,  sm- 

'  Hahn  v.  Southern  Pacific  R.  R.  Co.  pra. 

*  Pollock  V.  Eastern  R.  R.  Co.,  124  'Illinois  Cent.  R.  R.  Co.  v.  Grabill, 

Mass.  158, 17  Am.  Ry.  Rep.  402;  Phil.,  50  111.  241 ;  Troy  v.  Cheshire  R.  R.  Co., 

Wilm.  &  Bait.  R.  R.  Co.  v.  Stinger,  3  Foster  (23  N.  H.),  83;  The  Conhoe- 

supra;  Weiss  v.  Penn.  R.  R.  Co.,  79  ton  Stone  Road  v.  The  Buff.,  N.  York  A 

45 
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pursued; '  but  if  a  complete  remedy  is  unattainable  at  law,  as 
where  the  nuisance  is  continuous,  and  will  involve  numerous 
actions  from  time  to  time,  indefinitely,  or  the  extent  of  the 
damage  can  not  be  estimated  and  compensated  in  a  single  suit 
at  law,  then  the  injured  party  may  have  redress  by  bill  inequity 
for  the  abatement  of  the  nuisance,  and  for  damages  caused  there- 
by." So  a  public  nuisance,  from  which  a  special  injury  results 
to  a  private  person,  may  be  proceeded  against  in  equity  by  such 
private  party.' 

In  estimating  the  damages  caused  by  such  a  nuisance,  it  is  im- 
practicable to  lay  down  any  definite  rule."  In  the  Ottawa  Gas 
Light  &  Coke  Co.  v.  Graham,  28  111.  73,  an  action  for  injuries 
caused  by  the  flowage  of  noxious  matted  from  the  works  of  the 
defendant,  the  Supreme  Oourt-of  Illinois  mention  that  one  means 
of  arriving  at  the  damages  is  to  ascertain  the  deleterious  effect  of 
the  nuisance  on  the  value  of  the  property,  and  go  so  far  as  to 
say,  substantially,  that  there  is  no  loss  if  the  property  will  sell  for 
as  much  with  the  nuisance  there  as  without  it.  But  in  a  subse- 
quent case  it  is  justly  held  that  beyond  the  pecuniary  loss  there 
is  injury  and  damage  to  the  plaintiff  by  the  annoyance,  for  which 
damages  are  to  be  allowed,  although  they  are  not  capable  of  be- 
ing gauged  by  any  particular  rule.* 

But  a  private  action  can  not  be  maintained  for  obstructing 
access  to  one's  grounds  at  a  place  where  the  owner  is  not  used  to 
enter  the  same,  and  where  the  same  is  fenced,  without  any  open 
way  for  use.  It  is  no  nuisance.  There  is,  in  fact,  no  actual  ob- 
struction, nor  can  be,  where  there  is  no  design  to  enter.  Nor  is 
the  temporary  diminution  in  the  markeit  value  of  the  property  a 

Erie  R.  H.  Co.,  51  N.  T.  573;  Cincin-  « Miss.  &  Mo.  R.  R.  Co.  ».  Ward,  2 

nati,  Hamilton  &  DaytctCi  R.  R.  Co.  Black,  485;  Cadigan  v.  Brown,  120 

V.  Ahr,  2  Cin.  Sup.  Ct.  Reps.  604.  Mass.  493;  Miller  ».  Long  Island  R.  R. 

1  Atty.  Genl.  v.  The  New  Jersey  R.  R.  Co.,  10  Repr.  197;  Pettis  v.  Johnson,  56 

&  T.  Co.,  2  Green's  Ch.  Reps.  (N.  J.),  Ind.  139;  Hickey  ».  Chicago  &  West- 

136;  Morris  Canal  and  Banking  Co.  v.  ern  Ind.  R.  R.Cc,  6  Bradw.  (111.),  172. 

Fagin,  7  C.  E.  Green,  430;  Hodgkinson  See,  as  to  joinder  of  parties  cOmplain- 

V.  Long  Island  R.  R.  Co.,  4  Edw.  Ch.  ant,  Cadigan  v.  Brown,  supra. 

411;  Hudson  &  Del.  Canal  Co.  v.  N.  mi.  Cent.  R.  H.  Co.  v.  Grabill,  50 

Y.  &  Erie  R.  R.  Co.,  9  Paige,  323.  111.  241. 

2 Morris  &  Essex  R.  R.  Co.  ■».  City  Mil.  Ceirt.  R.  R.  Co.  v.  Grahill,  50 

of  Newark,  2  Stockton,  352;  Works  111.241.    And  stee  Ellis  u.  Kansas  City, 

V.  The  Junction  R.  R.  Co.,  5  McLean,  St.  Joseph  &  Council  Bluifs  R.  R.  Co., 

425.  63  Mo.  131,  20  Am.  Ry.  Rep.  411. 
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ground  of  action,  if  alleged  to  be  caused  by  reason  of  such  sup- 
posed obstruction,  however  unauthorized; '  and  if  authorized,  it 
is  then  damnum  absque  injuria.^ 

Although  one  who  erects  a  nuisance,  and  afterward  transfers 
the  land  to  another  with  the  nuisance  thereon,  does  not  thereby 
transfer  to  his  grantee  the  liability  for  its  erection,"  yet  such 
grantee  may  become  responsible  for  its  continuance,  either  to  the 
party  originally  affected  by  it,  or  to  another  deriving  title  through 
liim.*  But  in  such  cases  the  purchaser  of  the  property  whereon 
the  nuisance  is  situate  is  not  responsible  to  a  private  action  there- 
for until  after  reasonable  notice,  remonstrance,  or  request,  he  has 
failed  to  abate  or  remove  the  same.' 

In  the  case  here  cited  as  the  leading  one  to  the  text,  8 
Bush,  404,  the  Court  of  Appeals  of  Kentucky,  recognizing  that 
there  is  a  different  ruling  in  some  of  the  American  cases 
of  high  authority,  nevertheless  assert  this  to  be  the  true  and 
more  reasonable  doctrine  on  the  subject."  As  to  how  far  the 
statute  of  limitations  may  bar  an  action  for  such  continuance  of 
a  private  nuisance  by  user  of  the  premises,  though  the  question 
was  raised,  the  court  considered  it  unnecessary,  in  the  state  of  the 
case,  to  decide; '  but  it  is  well  settled  that  the  right  to  maintain 

'  McLaachlin®.  The  Charlotte  &  So.  and  3  Hun,  523;  Dickson  v.  C,  R.  I.  & 

Car.  R.  R.  Co.,  5  Rich.  Law,  Appen-  P.  R.  R.  Co., 71  Mo.  575;  S.  C.  lORepr. 

dix,  583.  247;  McDonough  ».  Oilman,  3  Allen, 

''MoLauohlin*.  The  Charlotte  &  So.  264;    Nichols  v.  City  of  Boston,   98 

'  Car.  R.  R.  Co.,  5  Rich.  Law,  Appen-  Mass.  43.    In  Johnson  v.  Lewis,  su- 

dix,  583.  pra,  it  is  said:  "A  plaintiff  ought  not 

'  West  &  brother  v.  Louisville,  Gin-  to  rest  in  silence,  and  finally  surprise 

cinnati  &  Lexington   R.  R.   Co.,    8  an  unsuspecting  purchaser  by  an  ac- 

Bush  (Ey.),  404,  408.  tion  for  damages;  but  should  be  pre- 

■*  West  &  brother  v.  Louisville,  Cin-  sumed  to  acquiesce  until  he  requests  a 

cinnati  &  Lexington  R.  R.  Co.,  8  Bush,  removal  of  the  nuisance" :  13  Conn. 

404, 408.  308. 

"  Washburn's  Basements  and  Servi-  °  West  &  brother  v.  The  Louisvrlle. 

tudes,  664;  West  &  brother »'.  Louis-  Cincinnati  &  Lexington  R.  R.  Co.,  8 

TOle,   Cincinnati  &  Lexington  R.R.  Bush,  p.  408.                                ^ 

Co.,  8  Bush,  404, 408;  Ray  v.  Sellers,  1  '  The  court  say,  in  that  respect :  "To 

Duvall  (Ky.),  254;  Woodman ».  Tufts,  prevent    misapprehension,    however, 

9  N.  H.  88;  Johnson  f.  Lewis,  13  Conn,  we  would  add  that  we  do  not  decide 

303;  Penruddock's  Case,  5  Coke,  100;  that  where  the  franchise  is  so  uf?ed  and 

Conhocton  Stone  Road  Co.  v.  Buffalo,  enjoyed  as  to  involve  the  continuance 

N.T.  &Erie  R.R.  Co.,  51  N.  Y.  573;  of  a  private  nuisance,  the   right  to 

S.  C.  5  Thomp.  &  C.  651,  52  Barb.  390,  abate  the  nuisance,  or  recover  for  dam- 
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a  nuisance  can  not  be  attained  by  any  lapse  of  time  short  of  the 
statutory  period  of  limitation.' 

The  transfer  of  the  property  to  another,  with  the  nuisance 
still  on  it,  will  not  reliev^e  the  author  of  the  nuisance  from  lia- 
bility for  creating  the  same,  or  for  damages  resulting  prior  to 
such  change  of  ownership;"  and  he  is  not  entitled  to  notice  to 
abate  it/ 

It  is  actionable  for  a  railroad  company  to  permit  an  animal 
killed  by  one  of  their  trains  to  remain  so  long  upon  the  track  as 
to  become  oflfensive  and  noxious."  The  right  of  action  in  such 
case  is  in  the  one  having  possession  of  adjoining  premises;  and 
where  a  married  woman  is  thus  rendered  ill,  the  right  of  action 
is  in  the  husband  having  the  right  of  possession.  Such  cases,  it 
is  held,  are  distinguishable  from  actions  for'  personal  injury  to 
the  wife."  In  such  action,  damages  may  also  be  recovered  for 
the  sickness  of  other  members  of  the  household."  In  case  of 
the  death  of  the  husband,  the  right  of  action  does  not  survive  to 
the  wife.' 

14.  Actions  against  conductors  and  other  officers. — Conduct- 
ors of  railroad  companies  who  fail  to  return  an  account  of,  and 
pay  over,  fares  received,  may  be  proceeded  against  by  the  com- 
pany in  a  civil  action  for  money  had  and  received."  Nor  will 
a  fraudulent  conversion  of  the  funds  into  other  tickets  of 
the  company,  with  intent  to  evade  their  duties,  by  collusion 
with  ticket  agents  or  otherwise,  and  with  intent  to  avoid  ac- 
counting for  the  difference  in  fare  collected  on  trains  in  cash 
and  the  face  of  the  railroad  tickets,  alter  the  case.  They  may  in 
such  cases  be  proceeded  against  for  the  fraud  and  breach  of  trust, 
or  the  company  may  waive  the  fraud,  and  proceed  on  the  im- 
age caused  by  it,  may  not  be  barred  281;  S.  C.  2  Fed.  Repr.  285. 
by  the  usual  and  analogous  period  of  *  Ellis  ti.  Kansas  City,  St.  Joseph  & 

limitation":  8  Bush,  409.  Council  Bluffs  R.  R.  Co.,  63  Mo.  131, 

'Atty.  Genl.  v.  Leeds,  Law  Rep.,  5      20  Am.  Ry.  Rep.  411. 
Ch.  App.,  583;  Pettis  v.  Johnson,  56         » Ellis  v.  K.  C,  St.  J.  &  C.  B.  R.  R. 
Ind.  139.  Co. 

"  Conhooton  Stone  Road  Co.  v.  The         «  Ellis  e.  K.  C,  St.  J.  &  C.  B.  R.  R. 
Buff.,  N.  Y.  &  Erie  R.  R.  Co.,  52      Co. 

Barb.  390;     S.  C.  51  N.  Y.  578,   5  ''Ellis  v.  K.  C,  St.  J.  &  C.  B.  R.  R. 

Thomp.  &  C.  651,  and  3  Hun,  523.         Co. 

'  Missouri  River  Packet  Co.  «.  Han-         « Concord  R.  R.  v.  Clough,  49  N. 
nibal  &  St.  Jos.  R.  R.  Co.,  1  McCrary,      H.  257. 
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plied  contract  to  account  and  pay  over,  in  an  action  for  money- 
had  and  received.' 

In  an  action  on  a  bond,  made  by  a  freight  agent,  as  principal, 
against  him  and  the  sureties,  conditioned  that  the  principal 
should  pay  over  all  moneys  at  any  time  appearing  to  be  in  his 
hands  and  due  the  obligee,  it  was  held  that  failure  to  pay  a  bal- 
ance shown  by  a  report  rendered  by  the  principal,  did  not  neces- 
sarily constitute  a  breach  of  this  condition."  Such  a  report  is 
not  an  admission  of  personal  liability  on  the  part  of  the  princi- 
pal.' Under  a  further  condition  of  the  bond  that  the  principal 
should  well  and  truly  perform  and  execute  the  duties  of  freight 
agent,  and  render  proper  accounts,  etc.,  the  snreties  will  not  be- 
come liable  for  a  deficit  caused  by  the  default  of  the  agent's  sub- 
ordinates appointed  by  the  company.* 

The  company  may  maintain  an  action  against  its  servant  for 
his  negligence  causing  injury  to  its  property.' 

'Concord   R.  R.   n.  .Clough,  49  N.  'Mobile  &  Montgomery  Ry.  Co.  ». 

H.  257.  Clanton,  59  Ala.  392;  Grand  Trunk  Ry. 

2  Chicago  &  Alton  R.R.  Co.  v.  Hig-  Co.  v.  Latham,  63  Me.  177;  Galena  & 

gins,  58  III.  128,  10  Am.  Ry.  Rep.  Chicago  Union  R.  R.  Co.  v.  Welch,  24 

434.  111.  31;  Chicago  &  Rock  Island  R.  R. 

»Ibid.  Co.  ».  Hutohins,  34  III.  108. 
■^Ibid. 
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Within  what  jurisdiction  enforced 
To  charge  the    garnishee  as  to 
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edge of  its  ownership 
Agents  of  the  company  not  sub- 


Section, 
jeot  to,  for  company's  money  in 
their  hands       ....      6 

How,  as  garnishee,  the  company 
shall  answer      ....      7 

Garnishee's  rights  can  not  be  va- 
ried   S 

Admissions  of   servants    of   the 
company  ....      9 


1.  The  garnishment  proceeding. — Tlie  process  of  garnishment 
is  not  an  emanation  of  the  common  law.  It  is  of  supposed  Ro- 
man origin  in  its  original  features  and  character,  and  existed  in 
England  only  within  the  city  of  London,  and  by  virtue  of  the 
customs  and  privileges  of  that  city.  Irrespective,  however,  of 
its  supposed  Koman  origin,  it  is  known  to  have  been  of  local 
authority  as  a  custom  of  the  city  of  London,  time  out  of  mind, 
and  older  than  any  of  the  charter  grants  of  that  great  metropolis. 
From  thence  it  was  transplanted  into  the  jurisprudence  of  the 
English- American  colonies  and  states,  under  one  name  or  an- 
other. It  exists  here  by  legislative  enactments  only,  and  in  a 
more  or  less  modified  form,  suitable  to  the  emergencies  growing 
out  of  commerce  and  intercourse  between  these  several  commu- 
nities and  jurisdictions.* 

In  the  middle,  southern  and  western  states,  the  procedure  is 
characterized  as  "process  of  garnishee,"  or  "garnishment"; 
whilst  in  Massachusetts,  Maine,  Ehode  Island  and  New  Hamp- 
shire, it  is  styled  "  trustee  process,"  or  "  trusteeing  "  a  debtor. 
In  Vermont  and  Connecticut  it  is  resorted  to  sometimes  un- 
der the  name  of  "  trustee  process,"  and  sometimes  as  "  factoriz- 
ing."   In  the  latter  style  of  proceeding,  the  person  garnisheed 


>  Hanson  v.  Butler,  48  Maine,  81,  82. 
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is  termed  "  factor."  Bnt  the  main  features  and  object  of  the 
proceeding,  in  the  several  states,  whatever  it  be  styled,  are  tlie 
same.  It  is  to  subject  the  credits  or  property  of  a  debtor,  due 
Irom,  or  in  the  hands  of,  a  third  party,  to  the  payment  of  the 
debt  ©f  such  debtor;  and  is,  as  the  term  "  garnish  "  or  "  garnish- 
ment "  implies,  a  warning  (which  is  to  be  done  by  proper  notice) 
to  the  person  garnisheed,  not  to  pay  such  debt,  or  deliver  the 
property,  to  his  creditor  or  its  owner,  but  to  appear  in  court  and 
answer  as  to  the  same,  with  intent  that  it  be  applied  to  the  pay- 
ment of  trhe  debt  of  the  owner  thereof.  The  whole  proceeding 
is  in  rem,  as  against  the  supposed  debt  or  property  in  the  hands 
of  the  garnishee,  or  owing  by  him,  to  or  for  the  debtor  of  the 
plaintiff  in  the  proceeding.  No  personal  recovery  is  sought,  or 
to  be  had,  against  the  garnisliee,  except  as  for  whatever  money 
may  be  found  owing  from  him  to  his  creditor,  or  property  in 
his  possession  of,  or  for,  the  debtor  of  such  plaintiff.  This  is 
subjected  to  the  execution  or  attachment,  as  the  case  may  be,  of 
such  plaintiff.  If  judgment  be  rendered  against  the  garnishee, 
it  should  identify  the  subject-matter  for  which,  and  on  account 
of  which,  it  is  given;  and  should  also  contain  a  clause  releasing 
the  garnishee  from  subsequent  liability  therefor  to  such  former 
creditor  or  owner. 

Bnt  the  cliaraeter  of  the  liability  can  not  be  varied;  there- 
fore, where  it  appears,  from  the  uncontradicted  answer  of  the 
company,  that,  althoHgh  there  is  a  balance  due  to  its  contractor, 
as  whose  supposed  debtor  the  company  is  garnisheed,  by  the 
terms  of  the  contract  tlie  right  of  the  company  exists  to  pay 
the  same  to  the  contractor's  laborers,  in  discharge  of  his  indebt- 
edness to  them,  and  that  such  indebtedness  exists,  and  no 
more  is  due  to  the  contraetor  than  will  discharge  such  indebted- 
-ness  to  the  hands  or  laborers  of  the  contractor,  the  garnishee 
will  in  such  case  be  discharged.' 

2.  Oarnisbment  of  railroad  corporations. — Kailroad  corpora- 
tions are  subject  to  the  process  of  garnishment  where  that  proced- 
ure is  allowed  by  law,  and  no  exception  is  made  showing  it  to  be 
intended  only  for  natural  persons.  There  is,  it  is  said,  nothing  in 
the  nature  or  condition  of  such  corporations  necessarily  exempt- 

'  Holton  V.  South  Pacific  R.  R.  Co.,      50  Mo.  151. 
Garnishee  of  Miltemore  &  Patterson, 
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ing  them  from  liability  to  such  process.  The  term  "persons,"  in 
the  statute  creating  such  liability,  is  held  to  apply  as  well  to  pri- 
vate corporations  as  to  natural  persons." 

But  by  such  procedure  no  change  can  be  made  in  the  contract 
or  rights  of  the  corporation,  and  no  additional  obligation,  or 
change  in  the  manner'  or  place  of  performance  thereof,  can  be 
imposed  upon  it' 

Nor  does  it  follow,  from  this  legal  liability  to  garnishee  pro- 
cess, that  such  companies  are  liable  thereto  in  all  cases.  The  gar- 
nishee process  is  but  another  manner  of  executing  or  levying  on 
such  interests  as  can  not  be  directly  reached  by  writ  of  execu- 
tion, by  reason  of  the  intangibility  of  the  interest,  or  of  the  ina- 
bility of  the  creditor  or  officer  to  discover  or  identify  the  same, 
if  of  a  tangible  nature,  when  holden  by  or  in  the  hands  of  third 
persons,  but  in  fact  belonging  to  a  debtor  of  another;  and  there- 
fore it  would  seem  to  follow  that  only  such  property  or  inter- 
ests of  a  railroad  corporation  may  be  reached  bj'  garnishee  process 
as  are  liable  to  be  levied  upon,  if  within  reach  of  the  officer,  on  a 
writ  of  execution.*  Hence,  the  income,  product  or  tolls  arising 
from  the  franchise  or  road  can  not  be  seized  or  reached  by  the 
process  of  garnishment  against  a  sequestrator,  so  as  to  cut  off 
his  right  to  demand,  receive  and  control  the  same.' 

And  thougli  the  books  of  the  company  show  a  balance  against 
it,  in  favor  of  the  debtor,  yet  such  balance  may  be  explained 
away  by  the  answer  of  the  agent  of  the  company,  showing  fraud, 
mistake  or  error  in  regard  to  the  same,  and  that  in  fact  no  in- 
debtedness exists;  and  unless  the  contrary  to  such  explanation 
is  shown,  the  garnishee  will,  on  such  answer,  be  discharged.' 

The  rule  in  Maine  is,  that  the  liability  of  the  garnishee  is  de- 

'  Baltimore  &  Ohio  R.  R.  Co.  v.  Gal-  ^  Harris  v.  Somerset  &  Kennebec  R. 

lahue,  12  Gratt.  655.    An  answer  de-  R.  Co.,   47  Maine,  298;  Holton  v.  S. 

nying  liability,  when  no  action  has  Pacific  R.  R.  Co.,  etc.,  supra. 

been  instituted  against  the  garnishee,  "Gue  v.  Tide  "Water  Canal  Co.,  24 

terminates  the  case  as  to  him,  and  no  How.  257. 

proof  can  be  heard  impeaching  the  ^  Gue  v.  The  Tide  Water  Canal  Co., 

denial:  Wilder  v.  Shea,  13  Bush,  128,  24  How.  257;  Leedom  v.  Plymouth  R. 

17  Am.  Ry.  Rep.  57.  R.  Co.,  5  Watts  &  Sergt.  265. 

^  Harris  v.  Somerset  &  Kennebec  R.  « Bigelow  ».  York  &  Cumberland  R. 

R.  Co.,  47  Maine,  298;  Holton  v.  S.  R.   Co.,   and   Jones  and   others,  37 

Pacific  R.  R.  Co.,  Gumishee  of  Mil-  Maine,  320. 
temore  &  Patterson,  50  Mo.  151. 
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pendent  on  the  state  of  the  indebtedness  at  the  time  of  service 
of  the  garnishee  process.'  A  subsequent  change  in  the  relations 
of  the  garnishee  and  the  principal  debtor  will  not  alter  the  case 
as  to  the  liability  or  non-liability  of  the  garnishee."  Therefore, 
the  garnishee  can  not  be  holdeu  or  charged  upon  a  contingent 
liability.' 

And  so  a  railroad  corporation,  garnisheed  as  the  supposed 
debtor  of  one  of  its  contractors,  in  whose  contract  is  a  forfeit- 
ure of  a  certain  per  cent,  for  failure  to  perform,  or  out  of 
whose  earnings  a  certain  per  cent,  is  to  be  retained  at  the  stated 
payments,  can  not  be  held  as  garnishee  of  such  contractor,  at 
the  suit  of  his  creditor,  for  the  amount  of  such  percentage.^ 
And  when  the  payments  are  to  be  made  by  the  company  at 
stated  periods,  upon  the  estimates  of  the  engineer,  no  in- 
debtedness exists  on  the  part  of  the  company  which  can  be 
reached  by  process  of  garnishment  until  the  end  of  such  cur- 
rent term;  and  therefore  process  of  garnishment  against  the  com- 
pany, if  made  before  the  expiration  of  the  usual  periodical  time 
of  payments,  and  the  return  of  the  estimates  fixing  liability, 
will  not  lie.' 

"Where  the  person  sought  to  be  garnisheed  had  contracted  with 
the  railroad  company  to  procure  subscriptions  to  its  capital  stock, 
for  which  he  was  to  be  paid  as  the  subscriptions  should  be  paid 
in,  and  stock  subscriptions  having  been  procured  by  him,  a  large 
amount  thereof  was  forfeited  by  the  company  for  non-payment 
of  installments,  without  sale  or  attempt  to  sell  by  the  company, 
and  without  instituting  any  actions  to  recover  the  subscriptions, 
it  was  held  there  were  no  rights  or  credits  in  the  hands  of  the  com- 
pany belonging  to  him  in  respect  to  the  forfeited  shares;  that 
no  commission  was  due  under  the  contract  until  the  money  sub- 
scribed was  realized  by  the  company."     But  it  was  intimated  the 

'Williams    in  sci.  fa.  v..  Andros-  *  Williams  in  sci. /a.  ,t>.  Androscog- 

ooggin  &  Kennebec    R.  R.   Co.,   36  gin  &  Kennebec  R.  R.  Co.,  86  Maine, 

Maine,  201.  201. 

'^  Williams    in  sci.  fa.  v.   Andros-  *  Williams  in  sci.  fa.  v.  Androscog- 

coggin  &  Kennebec    R.  R.  Co.,    36  gin  &  Kennebec  R.  R.  Co.,  36  Maine, 

Maine,  201.  201. 

*  Williams  in  sci.  fa.  v.  Androscog-  « Maryland  Agricultural  College  v. 

gin  &  Kennebec  R.  R.  Co.,  36  Maine,  Baltimore  &  Potomac  R.  R.  Co.,  43 

201;   Maryland  Agricultural  Coll.  v.  Md.  434,  14  Am.  Ry.  Rep.  266. 
Baltimore  &  Potomac  R.  R.  Co.,  post. 
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arrent  had  ample  remedy,  by  compelling  the  company  either  to 
sell  the  Btock,  or  to  remit  the  forfeitures  and  institute  actions  to 
recover  the  subscriptions — although  until  this  was  done  by  the 
ao^ent,  and  the  subscriptions  actually  realized,  there  was  no  such 
certain  amount  due  under,  the  contract  as  to  be  liable  to  attach- 
ment.' 

One  obtaining  possession  of  a  definite  sum  of  money  belong- 
ing to  another,  which  he  has  no  right  to  retain,  may  be  garnisheed 
as  his  debtor  by  a  creditor  of  the  latter.'  Thus  mortgagees  in 
possession  of  a  road  may  be  garnisheed  for  any  portion  of  its  in- 
come acquired  during  the  possession  of  the  company,  coming  to 
their  hands.' 

To  render  a  garnishment  proceeding  effectual  in  respect  to  prop- 
erty of  a  debtor  souglit  to  be  reached  and  charged  in  the  hands 
of  the  garnishee,  the  property  must  not  only  be  in  the  actual 
possession  of  the  garnishee,  or  within  Jiis  control,  but  must  be 
of  such  a  character  or  description  as  enables  him  to  deliver  it 
over  (but  he  is  not  bound  to  carry  it)  to  the  officer  on  the  gar- 
nishee process  and  writ  of  attachment  or  execution,  when  point- 
ed out  and  levied  on  by  the  same.*  If  property  is  wrongfully 
converted  by  the  garnishee,  then  an  action  by  the  owner  is  the 
remedy  for  such  conversion,  and  garnishee  process  does  not  lie,' 
unless  there  be  a  special  provision  of  law  allowing  an  unliqui- 
dated liability  to  be  garnisheed.  But  if  liability  fexist,  it  is  sub- 
ject to  all  just  set-off  of  the  garnishee.' 

In  Pennsylvania,  to  hold  property  which  is  in  the  hands  or 
possession  of  a  garnishee,  and  to  hold  the  garnishee  liable  there- 
for, the  writ  of  attachment  in  which  the  garnishee  clause  is  con- 
tained must  be  levied  upon  the  property  by  actual  seizure,  and 
be  taken  into  the  corporeal  possession  of  the  officer,  unless  the 
garnishee  give  bond  for  its  production  at  the  proper  time  to  an- 
swer the  levy  and  the  requirements  of  the  law,  and  to  abide  by  the 
judgment  of  the  court.     The  procedure  being  in  rem,  the  offi- 

'Md.  Agr.  Coll.  V.  B.  &  P.  R.  E.  "Keyes  v.  Mil.  &  St.  Paul  R.W.  Co., 

Co.  25  Wis.  691;  Drake  on  Attachment, 

'  DeGraff  v.  Thompson,    24    Minn.  sec.  482. 

252;  S.  C.  2  N.  W.  Repr.  251,  17  Am.  ' '  Keyes  v.  Mil.  &  St.  Paul  R.W.  Co., 

Ry.  Rep.  183.                          •  25  Wis.  691;  Drake  on  Attachment, 

'DeGraflf*.  Thompson,  supra.  And  sec.  4"i8. 

see  Smith  v.  Eastern  R.  R.  Co.,  124  « Keyes  v.  Mil.  &  St.  Paul  R.W.  Co., 

Mass.  164,  17  Am.  Ry.  Rep.  398.  25  Wis.  691,  694. 
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cer  is  bound  to  seize  the  goods,  or  else  no  jurisdiction  attaches 
as  to  the  same  as  against  the  gan.i.ihee,  in  reference  thereto.' 
No  liability  is  fixed  upon  the  garnishee,  as  to  such  property,  by  the 
mere  service  of  the  garnishee  process  on  him,  as  is  the  practice 
in  the  case  of  the  attachment  of  a  debt  due  by  the  garnishee  to 
the  defendant."  Consequently,  if  the  property  be  not  within 
the  jurisdiction  of  the  officer,  and  the  power  of  the  court,  or,  being 
therein,  be  not  levied  upon  or  seized  when  discovered,  so  as  to 
effect  an  actual  levy  in  that  respect  of  the  writ  of  attachment  or 
execution,  as  the  case  may  be,  no  liability  attaches  to  the  gar- 
nishee therefor.'  If  the  goods  be  actually  levied  upon,  then  the 
effect  of  the  garnishee  clause  of  the  writ  is,  that  the  garnishee  in 
whose  possession  they  were  found  is  to  be  summoned  to  answer 
as  to  how  he  is  possessed  of  the  property — what  claim  he  has 
thereto,  and  all  he  knows  as  to  the  title  thereto.'  This  is  a  pro- 
cedure to  compel  the  appearance  of  the  debtor  when  he  is  be- 
yond the  reach  of  process,  and  yet  is  supposed  to  have  property 
within  the  reach  thereof — a  species  of  sequestration.  If  neither 
person,  property  nor  credits  be  within  the  reach  of  the  process, 
then  the  proceeding  must  fail,  for  there  is  nothing  on  which  the 
process  can  operate,  and  therefore  there  is  an  end  to  the  attach- 
ment writ,  if  one  be  issued,  just  as  there  is  an  end  to  a  suit  com- 
menced by  summons  when  the  defendant  is  not  found.''  If  the 
property  is  taken  on  execution,  the  writ  is  then  to  be  returned 
"  no  property  found."  The  garnishment  clause  of  the  writ  be- 
ing only  designed  to  operate  upon  those  in  whose  hands  the  sup- 

'  Morgan  v.  Watmough,  5  Whart.  221,  as  to  attachment  of  money,  etc., 

125;  Christmas  v.  Biddle,  13  Penn.  St.  belonging  to  a  railroad  company,  un- 

(1  Harris),  223;  Shriver  v.  Harhaugh,  der  the  Kentucky  Code.    The  deH-very 

37  Penn.  St.  (1  Wright),  399;    Peim-  of  a  summons  to  the  president,  with 

sylyania  R.  R.  Co.  ».  Pennock,    51  notice  of  the  action  indorsed  thereon, 

Penn.  St.  944;    Hollister  v.  Goodale,  as  provided  by  sec.  477  of  the  Code, 

8  Conn.  332.     In  Pennsylvania  R.  R.  was  held  not  to  effect  that   purpose, 

Co,  V.  Pennock,  supra,  the  case  of  and  to  be  but  service  upon  the  compa- 

Childs  V.  Digby,  12  Harris,  23,  seem-  ny,  he  not  being  a  party  to  the  action, 

ingly  asserting  a  contrary  doctrine,  Ihid. 

is  referred  to  as  not  of  authority  in  '  Pennsylvania  R.  R.  Co.  v.  Pen- 
that  respect.  nock,  51  Penn.  St.  244. 

'Pennsylvania  R.  R.  Co.  v.  Pen-  ^Peiin.   R.  R.  Co.  v.  Pennock,  51 
nook,  51  Penn.  St.  244.  And  see  New-  Penn.  St.  244. 
port  &  Cincinnati  Bridge  Co.  v.  Doug- ',  '  Pennsylvania  R.  R.  Co.  v.  Pen- 
lass,  12  Bush,  673,  18  Am.  Ry.  Rep.  nock,  51  Penn.  St.  244. 
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posed  property  of  the  debtor  is  found,  is  of  no  force,  even  by 
service,  upon  one  not  shown  to  have  been  in  possession  of  the 
property  at  the  time  of  such  service;  and  not  even  in  the  latter 
event  unless  service  of  the  attachment  or  execution  clause  of  the 
writ  be  also  made,  by  levy  thereof  upon  tlie  property  alleged  to 
belong  to  the  debtor.' 

In  Pennsylvania  Kailroad  Co.  v.  Pennock,  supra,  the  rail- 
road company  was  served  as  garnishee  in  reference  to  certain  pe- 
troleum of  plaintiff's  debtor,  supposed  to  be  in  the  possession 
of  the  company.  The  answer  showed  the  property'-  to  have  been 
received  for  carriage  on  the  railroad  of  the  garnishee,  and  to 
have  been  in  process  of  transportation  outside  of  and  beyond 
the  county  wherein  the  proceedings  were  pending,  at  the  time 
of  service  of  the  garnishee.  The  service  was,  "Executed  April 
15tli,  1864,  by  delivering  to  D.  A.  Stewart,  agent  of  the  Penna.  li. 
E.  Co.,  a  true  and  attested  oopy  of  the  within  writ,  and  making 
known  to  him  the  contents  thereof,  and  summoning  the  Penna. 
R.  R.  Co.,  as  garnishees";  wliich  was  held  insufficient,  for  want  of 
a  levy  of  the  attachment  clause  of  the  writ  upon  the  property 
sought  to  be  subjected  thereto."  In  disposing  of  that  case,  the 
court  say,  the  learned  Justice  Thompson  delivering  the  opin- 
ion :  "  The  objection  to  this  service  was,  that  it  was  not  accord- 
ing to  law,  and  that  no  property  of  the  defendants  was  found, 
attached  or  seized,  in  the  hands  of  tlie  company,  and  therefore 
nothing  about  which  the  company  could  be  called  on  to  answer 
as  garnishee.  !N"o  goods  even  purport  to  have  been  seized, 
nor  any  return  to  show  that  a  seizure  was  prevented.  In  fact 
nothing  was  done  but  a  service  of  the  writ  of  summons  on  the 
garnishees  to  answer.  To  answer  what?  Not  to  answer  how 
they  were  possessed  of  the  goods  of  the  defendant,  what  their 
claim  to  them  was,  or  to  disclose  all  they  know  about  his  title. 
This  could  not  be,  for  no  goods  were  actually  attached,  and  those 
intended  to  be  attached  were  not  within  the  sheriff's  bailwiek 
at  the  time,  and  of  course  not  within  reach  of  his  writ.  The  res 
on  which  the  writ  was  to  operate,  and  which  was  undoubtedly 
the  principal  thing  in  the  proceeding,  was  not  where  the  writ 
could  touch  it.  To  seize  it,  was  the  first  step  to  be  taken;  how 
could  the  second  necessary  step  be  taken,  namely,  the  summon- 

'  Pennsylvania  R.  R.  Co.  v.  Pen-         "  Pennsylvania  R.  R.  Co.  ».  Pen- 
nock, 51  Penn.  St.  244.  nook,  51  Penn.  St.  244,  250. 
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ing  the  garnishees,  without  the  first  having  been  taken?  * 
*  The  goods,  according  to  the  act,  are  to  be  first  attached,  and 
then  the  party  in  whose  possession  they  are  found  is  to  be  sum- 
moned." ' 

Where  a  creditor  of  a  railroad  company  sued  the  company 
and  trusteed  a  city,  subscriber  to  its  stock,  it  was  held  that 
the  first  assessment,  made  by  the  company  before  the  subscrip- 
tion by  the  city,  created  no  liability  against  the  city;  and  that 
as  to  that?  it  could  not  be  held  liable  as  trustee."  The  second  as- 
sessment, made  only  upon  stock  held  by  towns  and  cities,  was 
held  invalid,  and  therefore  could  not  be  trusteed;"  and  so  as  to 
an  assessment  made  by  a  committee,  when  it  should  have  been  ' 
by  the  directors.*  And  where  the  capital  stock  was  not  fixed 
prior  to  the  assessment,  no  liability  ensued.*  The  city  had,  by 
its  vote  authorizing  the  subscription,  designated  on  what  part 
of  the  line  the  money  subscribed  by  it  should  be  expended ;  and 
it  was  held  that  the  money  could  not  thus  be  diverted  from  the 
purpose  of  the  subscription  by  trustee  process."  The  city  was 
held  not  estopped  to  deny  the  validity  of  the  assessment  by  a 
vote  of  the  city  council,  made  after  the  commencement  of  the 
action,  ordering  its  payment' 

3.  Service  on  the  company.^Though  the  proceeding  is  not 
one  at  common  law,  yet  if  the  statute  does  not  provide  a  mode 
of  service,  it  follows  that  the  common  law  method  must  be  re- 
sorted to  as  to  the  manner  of  service.  By  the  common  law,  in 
a  proceeding  against  a  corporate  body,  service  is  to  be  made  upon 
the  principal  officer  or  head  of  the  corporation. 

But  as  the  mode  of  service  in  garnishee  suits  is  ordinarily,  if 
not  in  all  cases,  in  these  states,  indicated  by  the  statutes  provid- 
ing for  this  procedure,  it  is  unnecessary  to  further  prosecute 
this  branch  of  our  subject  so  far  as  regards  the  method  of  service 
at  common  law.  There  are  obvious  reasons,  however,  in  favor 
of  the  common  law  method  of  service  upon  the  head  of  the  cor- 
poration, or  upon  some  leading  officer  thereof,  of  sufiicient  au- 

'  51  Penn.  St.  250.  «  Pike  v.  B.  &  C.  S.  L.  R.  E.  Co. 

'  Pike  V.  Bangor  &  Calais  Shore  '  Pike  v.  B.  &  C.  S.  L.  R.  R.  Co. 
Line  R.  R.  Co.,  68  Me.  445,  20  Am.         ^  i  Tidd's  Practice,  116;  Rand  f.  The 

Ry.  Rep.  407.  Proprietors  of  Locks  and    Canals,  3 

'  Pike  V.  B.  &  0.  S.  L.  R.  R.  Co.  Day  (Conn.),  441;  Clark  v.  Chapman,  & 

*Pike  V.  B,&  C.  S.  L.  E.  R.  Co.  The  Cent.  E.  R.  &  Banking  Co.,  Gar- 

'  Pike  V.  B.  &  C.  S.  L.  R.  R.  Co.  nishee  defts.,  45  Geo.  486,  487,  488. 
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thoritj  to  arrest  the  payment,  or  stop  the  delivery,  of  the  money 
or  property  sought  to  be  intercepted  by  the  procedure. 

In  Georgia,  where,  by  the  statute  law,  writs  of  garnishment 
must  be  served  personally,  it  is  liolden  that  service  thereof  on  any 
agent  of  a  railroad  company,  as  in  ordinary  actions  and  suits,  is 
not  sufficient;  but  that  service  must  be  on  the  president,  or  other 
officer  discharging  the  duties  of  such  officer,  as  at  common  law; 
and  that  the  statute  of  that  state  "  which  authorizes  service  in 
ordinary  suits  against  corporations  to  be  "  made  "  by  leaving  cop- 
ies, or  by  serving  any  mere  agent,"  does  not  apply  to  garnishee 
process.  It  is  also  holden  that  the  statute  which  authorizes  suits 
against  railroad  companies  to  be  brought  in  other  counties 
than  the  place  of  the  principal  business  office  of  the  company, 
does  not  apply  to  garnishee  process  against  such  companies. 

The  Supreme  Court  of  that  state  say,  and  very  justly,  as  we 
think,  that  "  It  is  of  great  importance  to  the  garnishee  that  he 
shall  know  he  is  not  authorized  to  settle  with  the  defendant. 
This  he  can  not  know  certainly  and  speedily  by  a  summons  which 
is  not  personal.  This  same  reason  applies  to  a  corporation. 
Service  on  any  agent  may  fairlj"^  be  allowed  of  ordinary  process. 
It  is  fair  to  presume  that  the  agent  will  very  soon  notify  the 
chief  officer  or  president.  But  a  garnishment  operates  immedi- 
ately. Am/  payment  after  service  is  illegal;  and  it  would  be 
grossly  unfair  to  hold  the  company  bound  to  take  notice  imme- 
diately, and  act  at  its  peril,  on  a  notice  to  a  mere  agent,  at,  per- 
haps, a  remote  point  from  its  principal  place  of  business."  ' 

In  the  same  case  the  Supreme  Court  of  Georgia  Kold,  that 
the  company  having  by  its  charter  its  principal  business  office 
at  a  particular  place,  should  there  be  sued,  unless  by  statute  lia- 
ble to  suit  elsewhere;  but  that  while  by  statute  suits  against  the 
company  for  damages  to  property  or  person,  and  suits  upon  con- 
tracts,, may  be  brought,  the  former  in  the  county  where  the  in- 
jury is  done,  and  the  latter  where  the  contract  was  made  or  is  to 
be  performed,  yet  the  garnishee  proceeding,  or  the  debt  which 
it  is  designed  to  secure  by  virtue  of  such  proceeding,  does  not 
come  within  either  of  these  classes,  and  that,  therefore,  a  rail- 
road corporation  in  that  state  is  not  liable  to  such  garnishee 

'  Clark  I'.  Chapman,  and  The  Central      defts.,  45  Geo.  486,  487,  488. 
E.  R.  &    Banking   Co.,    Garnishee 
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process  in  a  county  other  than  the  one  wherein    its  principal 
place  of  business  is  located.' 

But  on  whomsoever  of  the  officers  or  servants  of  the  company 
the  law  may  require  the  service  to  be  made,  it  is  but  reasonable 
that  proof  be  required  of  his  official  status.  The  rule  laid 
down  in  Alabama  in  relation  to  service  on  corporations,  not 
only  of  garnishee  process,  but  of  all  other  process,  is  a  sal- 
utary and  most  reasonable  one.  In  that  state  there  must  be 
proof,  aside  from  the  officer's  return,  to  sustain  a  judgment  by 
default,  that  the  person  on  whom  service  is  made  was  of  the  offi- 
cial character  necessary,  as  an  officer  or  servant  of  the  corpora- 
tion, to  charge  them  in  law  with  legal  service.^  The  return  of 
the  officer  may  show  whom  he  served  the  process  on,  by  read- 
ing or  delivering,  as  for  service  on  the  company,  bat  can  not  be 
received,  in  cases  of  default,  to  prove  the  outside  fact,  or  fact  in 
pais,  as  to  the  official  character  of  the  individual  assumed  by  the 
officer  to  be  a  servant  or  officer  of  the  corporation ;  and  some  of 
the  cases  lay  down  the  rule  farther,  that  the  record  must  show 
that  such  proof  was  made,  else  thp  judgment  will  be  bad  on  error." 

In  the  case  cited  from  43  Alabama,  of  Montgomery  &  Eufaula 
Eailroad  Company  v.  Hartwellj  the  return  of  service  was,  "Served 
on  the  Montgomery  &  Eufaula  Eailroad  Company,  the  gar- 
nishee, by  leaving  a  copy  of  this  garnishment  with  Lewis  Owen, 
president  of  said  road."  Tiie  company  failed  to  appear  or  an- 
swer, and  judgment  went — first  nisi,  and  subsequently  in  chief, 
on  notice  of  the  judgment  nisi  being  also  served  as  follows: 
"Executed  by  leaving  a  copy  of  the  within  with  Lewis  Owen, 
president  of  the  Montgomery  &  Eufaula  Eailroad  Company,  this 
ith  day  of  May,  1868."  Tiie  company  still  failing  to  appear, 
final  judgment  went  against  it,  and  on  appeal  the  same  was 
reversed  by  the  Supreme  Court  of  Alabama,  for  "  omission  to 
show,  in  the  judgment  below,  tha,t  it  was  proved  to  the  satisfac- 
tion of  the  court,  that  said  Lewis  Owen  was  the  president  of  said 
railroad  company  at  the  time  of  the  service  of  said  garnish- 
ment." '  - 

'  Clark  V.  Chapman,  and  The  Cen-  admrs.,  3  Ala.  151;  Wetumpka  &  Coo- 

tral  R.  R.  &  Banking  Co.,  Garnishee  sa  R.  R.  Co.  v.  Cole,  6  Ala.  (N.  S.), 

defts.,  45  Geo.  486,  487,  488.  655;  Oxford  Iron  flo.  v.  Spradley,  42  ' 

"  Planters' &    Merchants'  Bank  of  Ala.  24:  Montgomery  &  Eufaula  R.  R. 

HuntsvUle  v.   Walker,    Minor,   391;  Co.  v.  Hartwell,  43  Ala.  508. 
Lyon  and  othara  v,  Lorant  &  Eiebs,         '  43  Ala.  510,  511. 
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4.  Within  what  jurisdiction  enforced. — The  procedure  of 
garnishment,  being  in  its  nature  in  rem,  can  only  be  enforced 
within  the  jurisdiction  or  sovereignty  wherein  is  situated  the 
property  sought  to  be  reached,  or  wherein  exists,  or  is  payable, 
the  indebtedness  or  chose  in  action  sought  to  be  subjected  to  the 
plaintiff's  debt.  Therefore,  the  garnishee  process  can  not  be  en- 
forced against  a  non-resident,  unless  he  has  in  his  possession, 
within  the  sovereignty  where  the  process  is  institnted,  property 
of  the  defendant  debtor,  or  owes  him  money  or  goods,  payable 
or  deliverable  within  such  local  jurisdiction.'  The  property 
must  also  be  within  the  local  jurisdiction  of  the  court,  and  not 
in  transit  and  out  of  the  county." 

The  principle  is  the  same,  whether  the  non-resident  garnishee 
be  a  natural  person  or  a  corporate  body.'  This,  too,  notwith- 
standing the  personal  residence  of  the  oiBcers  of  the  foreign  or 
non-resident  corporation  be  within  the  jurisdiction  wherein  the 
process  of  garnishment  is  issued,*  or  the  books  of  the  corpora- 
tion be  kept  therein.'  And  so,  too,  although  the  garnisheed  com- 
pany be  in  possession  as  lessee  of  a  railroad  within  the  jurisdic- 
tion. If,  however,  the  corporation  be  chartered  by  two  or  more 
sovereignties,  then  it  is  domestic  as  to  each,  and  may  be  gar- 
nisheed in  either.' 

'Bates  V.  New  Orleans,  Jackson  &  sion,  in  process  of  transit  upon  the 

Great  Northern  R.  R.  Co.,  4  Abbott's  road:  lb. 

(N.  T.)  Practice  Reps.,  72;  Baltimore  ^'Danforth  v.  Penny,  3  Met.  564; 

&  Ohio  R.  R.  Co.  V.  Gallahue,   12  Gold  v.  The  Housatonic  R.  R.  Co.,  1 

Gratt.  655;  Miller  v.  Hooe,  2  Cranch,  Gray,  424;  Baltimore  &  Ohio  R.  3.  Co. 

C.  C.  R.,  622;  Baxter  r. Vincent,  6  Vt.  v.  Gallahue,  12  Gratt.  655;  Smith  v. 

614;  Tingley  v.   Bateman,  10   Mass.  Boston,  C.  &  M.  R.  R.  Co.,  33  N.  H. 

843;  Ray  v.  Underwood,  3  Pick.  302;  337. 

Hart  V.  Anthony,  15  Pick.  445;  Nye  v.  *  Gold  v.  The  Housatonic  R.  R.  Co., 

Liscombe,  21  Pick.  263;  Danforth  o.  1  Gray,  424;  Danforthw.  Penny,  3  Met. 

Penny,  3  M^t.  564;  Gold  ».  The  Hous-  564;  Baltimore  &  Ohio  R.  R.  Co.  v. 

atonic  R.  R.  Co.,  1  Gray,  424;  Jones  Gallahue,  12  Gratt.  655. 

V.  Winchester,  6  N.  H.  497;    Sawyer  ^  q^]^  „_  ^he  Housatonic  R.  R.  Co., 

V.  Thompson,  4   Poster   (24  N.H.J,  1  Gray,  424;  Danforth  ».  Penny,  3  Met 

510;  Smith  v.  Boston,  C.  &  M.  R.  R.  564;  Smith  v.  Boston,  C.  &  M.  R.  R. 

Co.,  33  N.  H.  337.  Co.,  33  N.  H.  337;    Baltimore  &  Ohio 

2  III.  Cent.  R.  R.  Co.  v.  Cobb,  48  111.  R.  R.  Co.  v.  Gallahue,  12  Gratt.  655. 

402.   If  the  property  has  passed  out  of  « Baltimore  &  Ohio  R.  R.  Co.  ®.  Gal-- 

the  local  jurisdiction  at  the  time  of  lahue,  12  Gratt.  655;    Smith  v.  Bos- 

service,  the  company  is   not  liable,  ton,  C.  &  M.  R.  R.  Co.,  33  N.  H.  337. 
although  it  be  elsewhere  in  its  posses- 
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Eailroad  corporations  are  not  liable  to  be  proceeded  against 
and  subjected  to  judgment  as  garnishees,  on  account  of  property 
in  their  possession  which  is  in  transit  over  their  lines,  consigned 
to  one  who  may  be  a  debtor  of  the  plaintiff  at  the  time  oif  serving 
the  writ,  and  at  a  place  out  of  the  connty  where  the  property  de- 
livered to  them  for  transportation  is  situate.  When  the  proper- 
ty has  left  the  county,  and  is  in  transit  to  a  distant  point,  though 
it  be  upon  the  same  line  of  railway,  it  is  unreasonable  to  subject 
the  company  to  such  a  vexatious  and  troublesome  proceeding, 
merely  because  it  has  received  to  be  carried  what  in  law  it  is 
compelled  to  receive  and  carry,  and  the  true  ownership  of  which 
it  is  not  bound  to  know,  and  has  no  certain  means  of  knowing." 
E"or  is  it  their  interest  to  know;  their  business  and  interest  is  to 
carry  and  deliver,  and  receive  their  pay.  The  proceeding,  we  may 
add,  is  the  more  unreasonable,  when  we  reilect  that  sometimes 
the  ownership  remains  in  the  consignor,  as  when  goods  are  con- 
signed to  one  to  be  by  him  sold  for  the  benefit  of  the  consignor. 
Sometimes  the  ownership  is  in  the  consignee  absolutely,  and 
at  other  times  only  conditionally  so;  and  all  the  time,  and  in 
all  cases,  they  are  subject  to  the  right  of  stoppage  in  transitu^  if 
the  basis  for  the  enforcement  of  such  a  right  exists;  so  that  it 
is  not  possible  for  the  company  to  be  able  to  answer  as  to  the 
truth  of  the  case,  and  with  certainty,  to  whom  the  goods  really 
belong,  or  who  has  the  exclusive  right  of  their  control.  Their 
mission,  however,  is  a  special  one — that  is,  to  carry  safely,  and 
to  deliver  as  directed.  When  this  duty  is  performed,  they  are  dis- 
charged. If  a  creditor  of  the  supposed  owner  would  test  the 
right  to  the  goods,  or  assert  his  right  to  subject  them  to  his  debt, 
his  reasonable  remedy  is  to  seize  the  goods  on  process  of  attach- 
ment, and  thus  wrest  them  out  of  the  carrier's  possession  by 
process  of  law,  discharging,  at  the  same  time,  the  carrier's  lien  for 
freights.  This  proceeding  will  acquit  the  carrier,  as,  like  all 
others,  both  carrier  and  owner  are  alike  subject  to  process  of  law. 
The  process  in  such  case  represents  the  vis  major — the  superior 
power  of  the  state — and  the  goods  being  levied  on  and  removed, 
the  legal  contest  is  between  the  plaintiff  and  all  others  interested, 
to  which  the  company  need  not  be  a  party. 

The  earnings  of  a  railroad  corporation  embraced  in  and  covered 

'111.  Cent.  R.  R.  Co.  v.  Cobb  and      others,  48  111.  402. 
46 
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by  a  deed  of  trust  made  by  the  company  to  secure  an  indebted- 
ness, and  by  the  company  set  apart  for  such  purpose,  are  not 
subject  to  garnishee  process  at  the  suit  of  other  creditors  of  the 
company,  although  the  order  setting  the  same  apart  be  made  in 
advance  of  the  earning  and  receipt  thereof.' 

In  an  action  against  a  railroad  company  for  money  due  on  a 
contract,  it  is  a  sufficient  defense  that  the  money  sued  for  has 
been  attached  by  garnishment  in  another  state,  although  both  the 
plaintiff  and  the  creditors  suing  out  the  |^..rnishment  are  residents 
of  the  state  where  the  action  is  brought." 

In  an  action  for  damages  for  a  personal  injury,  brought  by  at- 
tachment in  Wisconsin,  against  a  railroad  corporation  of  Mich- 
igan, and  for  an  injury  committed  in  Michigan,  the  Supreme 
Court  of  Wisconsin  held  the  action  to  be  transitory  in  its  nature, 
at  common  law.'  There  being  service  by  publication,  and  also 
of  a  summons  upon  the  ticket  agent  of  defendant  located  in  Wis- 
consin, who  was  also  garnisheed,  and  in  his  answer  acknowl- 
edged to  certain  moneys  being  in  his  hands  belonging  to  the 
defendant;  and  there  being  no  appearance  for  the  defendant, 
judgment  went  by  default  against  the  company,  and  against 
the  garnishee  for  the  sum  confessed  to  be  in  his  hands. 
The  judgment,  on  appeal,  was  sustained  in  both  respects. 
There  was  no  brief  furnished  in  the  Supreme  Court  by  counsel 
for  the  company,  and  it  is  not  apparent  from  the  report  whether 
the  right  claimed  by  plaintiff  was  under  a  statute  of  Michigan 
or  as  at  common  law.  So  the  case,  by  itself,  can  scarcely  be  con- 
sidered as  settling  the  question  in  all  respects,  even  in  Wisconsin, 
of  a  right  to  recover  in  one  state  for  statutory  injuries  in  another; 
or  of  the  right  to  garnishee  money  in  the  hands  of  a  defendant's 
servant. 

5.  To  charge  the  garnishee  as  to  property,  he  must  have 
knowledge  of  its  ownership. — It  is  a  well-settled  rule  of  law 
that  to  charge  a  garnishee  as  to  property  in  his  hands,  it  is  not 
sufficient  that  it  be  shown  to  belong  to  the  debtor  at  the  time  of 
its  passing  out  of  the  garnishee's  hands,  in  case  he  has  parted 
with  it,  but  it  must  also  appear  that  such  garnishee  knew  of  its 

'  Galena  &  Chicago  Union  R.  R.  Co.  May,  25  Ohio  St.  347, 10  Am.  Ry.  Rep. 

V.  Menzies,  and  Martin  and  others  v.  155. 

Same,  26111.  121.  "Curtia  v.  Bradford,  Garnishee,  33 

2  Baltimore  &   Ohio   R.  R.  Co.  v.  Wis.  190. 
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ownership,  as  property  belonging  to  the  debtor  defendant.  The 
proceeding  appeals  to  the  knowledge  of  the  garnishee,  and  he 
can  not  be  req^uired  to  hold  possession  of  that  which,  to  his  un- 
derstanding, ostensibly  belongs  to  another  than  the  debtor,  or 
may  have  come  into  his  hands  for  such  other.'  Therefore  it 
•would  sfiem,  by  a  parity  of  reasoning,  and  by  a  fair  application  of 
the  rule,  that  a  railroad  corporation  is  not  subject  to  be  holden 
as  garnishee  in  regard  to  property  in  its  possession  as  a  common 
carrier,  and  in  the  course  of  transit,  other  than  as  against  the  con- 
signee thereof,  on  general  consignment,  if,  indeed,  it  may  legally 
be  done  at  all;  for  the  duty  of  the  company  is  to  deliver  to  the 
consignee,  or  his  order,  as  ostensible  owner." 

But  in  no  case  would  such  garnishee  process  override  the  claim 
of  the  company  for  freight  and  charges  incurred  in  the  carriage 
or  storage  of  the  property,  all  of  which  must  be  paid  to  support 
tlie  garnishment.'  Moreover,  the  bill  of  lading  being  in  charac- 
ter assignable  in  cases  of  general  consignment,  it  would  follow 
therefrom  that,  to  maintain  this  proceeding  adversely  to  the 
consignee,  the  plaintiff  should  make  it  appear  that  no  such 
transfer  had  been  made. 

6.  Agents  of  the  company  not  subject  to,  for  company's 
money  in  their  hands. — In  Massachusetts  it  is  held  that  a  mere 
servant  of  a  debtor  railroad  company  is  not  subject  to  be 
trusteed  or  garnisheed  for  that  which  belongs  to  his  employer, 
the  debtor,  and  is  in  his  hands  as  such  servant.  His  possession 
in  the  capacity  of  servant  does  not  make  him  a  debtor  of  his  prin- 
cipal, so  that  he  can  be  charged  upon  that  ground.* 

'  Bingham  v.  Lamping,-26  Penn.  St.  sage  tickets  sold,  and  freight  bills  col- 

R,  340.  leoted.     For  this  he  is  liable  to  be 

^McEwenc.  TheJeffersonville,Mad-  charged,  unless  his  possession  is  the 

ison  &  IndianapoKs  R.  R.  Co.,  33  Ind.  actual  possession  of  the  company,  like 

868;  S.  C.  5  Am.  R.  216;  Sawyer ».  Jos-  that  of  its  treasurer.  The  corporation, 

lin,  20  Vt.  172.  as  such,  has  no  personality  except  in 

'Nolen  V.  Crook,  5    Humph.  812;  the  persons  of  its  agents.    It  can  act 

Kirkman  v.  Hamilton,  9  Martin,  297.  only  by  agents.     By  them  alone  can  it 

*Pettingill  v.  Androscoggin  R.  R.  possess  its  property,  and  exercise  its 

Co.,  51  Maine,  870.  In  this  case  the  Su-  corporate  functions.    In    doing  this, 

preme  Judicial  Court  of  Massachusetts  their  acts  and  possession  are  its  own, 

say:    "In the  case  at  bar  the  alleged  not  constructively,  as  in  the   case  of 

trqstee  was  the  station  agent  of  the  agents  of  persons,  but  actually.    In 

defendant  company,  and  the  money  in  this  respect  cx)rporations  differ  from 

his  hands  had  been  received  for  pas-  persons.    In  one,  the  act  or  possession 


724  THE   LAW   OF   EAILWAYS. 

Bat  this  principle  is  not  extended  to  tlie  agents  of  private  in- 
dividuals, as  will  be  seen,  with  the  reason  thereof,  in  the  sub- 
joined extract  from  the  opinion  of  the  court  in  the  case  above 
cited,  Nor  does  it  comprehend  in  its  application  such  agents 
of  a  corporation  as  are  not  invested  with  its  personality  in  refer- 
ence to  the  matter  in  hand,  because  they  do  not,  in  that  respect, 
exercise  any  portion  of  the  corporate  functions.'  But  those  who 
exercise  corporate  functions,  as  agents  for  doing  some  portion  of 
the  very  business  for  which  the  corporation  is  organized,  are 
quoad  hoc  the  same  as  the  corporation  itselt? 

The  case  of  Fowler  &  Co.  v.  The  Pittsburgh,  Fort  Wayne  &  Chi- 
cago Railroad  Company,  35  Penn.  St.  22,  was  a  case  of  garnish- 
ment  on  an  attachment  execution,  or  garnishee  execution,  as  re- 
garded in  Iowa,  and,  perhaps,  others  of  the  states.  The  garnishee 
process  was  served  op  Stewart,  ticlvct  agent  of  said  railroad  com- 
pany, which  was  the  debtor  and  defendant  in  the  original  judg- 
ment, and  as  a  consequence,  also,  in  the  execution.  The  purpose 
of  the  pla,intiff8  was  to  hold  and  appropriate  to  the  payment  of  the 
judarment  a,nd  execution,  the  moneys  of  the  defendant  in  the 
hands  of  their  agent,  Stewart,  as  ticket  agent,  and  received,  or  to  be 
received,  a-s  suph.  Tlie  cause  was  submitted  to  the  court  below  on 
an  asrreed  statement  of  facts,  as  follows:  "Theattaclimentin  the 
above  case  was  served  on  J.  Stewart,  the  garnishee,  on  the  5th 
April,  1859-    At  that  time,  said  Stewart  was  ticket  agent  of  the 

of  the  agent  is  constructively  that  of  by  bill  in  chancery  for  a  discovery,  and 

his  principal ;  in  the  other  it  is  actii'  upon  failure  of   the  officers    to  pay 

alli/  so.    *     *    *    *    *    A.    railroad  when  directed,  they  may  be  imprisoned 

corporation  sells  passage  tickets,  and  for  contempt,  and  the  court  will  take 

receives  and  delivers  freight,  by  station  possession  of  the  road  by  a  receiver, 

agents  appointed  for  that  purpose.     It  and  apply  the  net  income,  or  any  sur- 

can  do  it  in  no  other  way.     This  is  plus  fund,  to  the  payment  of  the  claim; 

the  very  business  for  which  such  com-  Wilder  v.  Shea.    This  ruling  does  not 

panies  are  incorporated.     In  doing  this  prevent     a    coi-poration    from    being 

business,  the  acts  of  such  agents,  and  garnisheed  as  the  debtor  of  a  third 

their  possession  of  the  corporate  prop-  party.    In  such  a  case,  payment  will  be 

erty,  must  be  considered  as  the  actual  required  to  be  made  in  the  same  mnn- 

acts  and  possession  of  the  company;  ner  as  if  the  company  was  the  real 

and    they  can    not   be    held    as   its  debtor:  Ihid. 

trustees":   51  Maine,  373,  374;  Dob-  'Pettingill  ».  Androscoggin  R.   R. 

bins  V.  The  Orange  &  Alexandria  R.  Co.,  51  Maine,  370,  374. 

R.  Co.,  37  Geo.  240;  Wilder  v.  Shea,  ''Pettingill  v.  Androscoggin  R.  R. 

13  Bush.  128,  17  Am.  Ry.  Bep.  67.  Co.,  51  Maine,  370,  374. 
The  appropriate  action  by  a  creditor  is 
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defendant  in  the  original  judgment  (The  Fittsbtirgh,  Fort  Wayne 
&  Chicago  Eailroad  Conripany),  and  as  such,  had  in  his  possession 
about  $800,  arising  from  the  sale  of  passenger  tickets,  by  him, 
to  persons  passing  over  the  road  of  said  company,  betweeu 
Pittsburgh  atid  Chicago.  Subsequently  to  tiiat  day,  and  for 
some  months,  there  was  about  an  average  of  $100  daily  in  his 
hands,  received  by  him,  for  the  companjr,  on  the  same  account. 
The  debt  in  the  original  judgment  was  $775.72,  with  interest 
from  April  5th,  1859.  It  is  agreed,  if  the  court  be  of  opinion,  on 
the  fbregoihg  facts,  that  the  plaintiffs  are  entitled  to  a  judgment 
against  the  garnishee,  that  the  judgment  be  entered  accofdinglv, 
for  the  debt,  interest,  and  costs  of  the  original  judgment,  and 
also  the  costs  of  this  suit,  viz.,  the  sum  of  $803  and  costs;  other- 
wise, judgment  to  be  entered  for  the  garnishee;  with  leave  to 
either  party  to  sue  out  a  writ  of  error."  The  court  below  gave 
judgment  for  the  garnishee  upon  the  case  stated,  and  the  plaintiff 
carried  the  case  up  by  writ  of  error.  The  Supreme  Court  of 
Pennsylvania  affirmed  the  judgment,  holding  that  the  ageut  of 
the  company  eoUld  not  be  cliargedj  as  garnishee  of  the  company, 
for  moneys  of  the  company  coming  into  his  own  hands  as  such 
agent.' 

7.  How,  as  garnishee,  the  company  shall  answer. — The  man- 
ner of  answering,  where  a  corporation  is  garnisheed,  is  by  no 
means  uniform  in  the  several  states.  Like  the  proceeding  itself, 
by  wliich  it  is  rendered  necessary,  it  is  the  creature  of  the  statute, 

'  Fowler  &  Co.  v.  Pittsburgh,  Fort  speak.  These  are  the  very  hands  of 
Wayne  &  Chicago  R.  R.  Co.,  35  Penn.  the  company;  it  can  not  do  its  busi- 
St.  22.  We  deem  this  case  of  suffi-  ness  without  them;  and  if  an  attach- 
dent  interest  to  give  here  the  decision  ment  execution  is  to  be  regairded  as  ar- 
of  the  court  at  length:  Per  Curiam.  resting' money  received  after  its  serv- 
— "The  purpose  ef  an  attachment  ex-  ice,  then  it  would  always  occasion  the 
ecution  is  to  reach  the  effects  of  a  de-  dismissal  of  such  agents,  in  order  to 
fendant  in  the  hands  of  third  persons.  prevent  such  a  result.  We  do  not  un- 
Here,  the  defendant  is  a  corporation;  dertake  to  define  the  class  of  agents 
a  railroad  company.  Are  its  ticket  that  fall  within  the  princip'e  here  de- 
agents  to  be  treated  as  third  persons,  oided.  We  shall  be  able  to  do  this 
so  far  as  regards  money  received  by  better  by  awaiting  the  instructions  of 
them  on  the  sale  of  tickets  to  passen-  experience.  Judgment  affirmed." 
gers?  We  think  not.  We  suppose  Fowler  &  Co.  ».  Pittsburgh,  Ft.  Wayne 
that  the  case  speaks  of  the  ordinary  &  Chicago  R.  R.  Co.,  37  Penn.  St.  22, 
ticket  agents  employed  at  the  offices  23. 
of  the  company;     and    of   these  we 
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and  must   conform   in   each   state  to  the  statutory  regulations 
thereof,  and  state  judicial  rulings  as  to  the  local  practice  in  such 

cases. 

A  corporation  being  merely  a  legal  entity,  incapable  in  its  cor- 
porate capacity  of  taking  an  oath,  it  follows  therefrom  that  it 
must  answer,  as  at  common  law,  under  its  corporate  seal,  unless 
an  answer  under  oath  be  required  by  law;  and  if  so  required,  then 
through  some  natural  person  competent  to  be  sworn,  and  who  is 
by  law  authorized  to  represent  it  in  that  respect.' 

In  Maine,  corporations  are  to  answer  by  agent  or  attorney,  and 
it  is  not  necessary  that  such  agent  or  attorney  shall  be  a  mem- 
ber, or  even  an  officer,  of  the  corporation,  or  shall  have  personal 
knowledge  of  the  actual  truth  of  tlie  matter  shown  or  stated  in 
the  answer.  Nor  is  it  necessary  that  the  agent  be  the  general 
agent  of  the  garnisheed  defendant.  It  is  sufficient  if  he  is  au- 
thorized to  act  as  such  in  that  particular  respect.  And  the  attor- 
ney need  not  be  an  attorney  in  fact,  but  the  answer  may  be  made 
by  the  ordinary  attorney-at-law  of  the  garnisheed  defendant. 
It  is  to  be  put  in  under  oath,  wliether  by  agent  or  by  attorney, 
and  is  to  be  upon  the  belief  of  the  affiant  of  the  truth  thereof, 
arrived  at  by  conference  with  the  officers  of  the  company,  ex- 
amination of  books,  or  such  other  circumstances  as  may  satisfy 
his  conscience  of  the  truth  thereof. " 

The  garnishee,  in  answering,  may  set  up  the  fact  that  the 
money,  credits  or  property  sought  to  be  reached  is  exempt  from 
process  by  the  statute,  if  such  are  the  facts  of  the  case,  and  the 
garnishee  is  cognizant  thereof.'  And  quoere,  if  in  such  case  it 
is  not  obligatory  upon  the  garnishee  to  assert  the  exemption,  if 
known  to  him,  and  if  he  is  not  bound,  in  default  thereof,  to  pay 
the  amount  garnisheed  to  the  defendant,  although  previously 
forced  to  pay  the  same  under  the  garnishee  proceedings.' 

8.      Garnishee's  rights  can   not  be  varied. — The  garnishee,  if 

'  Baltimore  &  Ohio  R.  R.  Co.  v.  Gal-  Co.,  29  Wis.  589;  Gery  v.  Ehrgood,  31 

lahue's  admr.,  12  Gratt.  655;  Oliver  Penn.  St.  329;   Staniels  v.  Raymond, 

V.  Chicago  &  Aurora  R.  R.  Co.,  17  III.  4  Cush.   314;  Davenport  v.  Swan,  9 

587.  Humph.   186;    Lock  v.   .Johnson,  36 

2  Head  ».  Men-ill,  &  Lewirton  Water  M  ine,  464;  Clark  v.  Averill,  31  Vt. 
Power  Co.,  34  Maine,  '586.    The  an-  512;  Drake  on  Attch.,  479. 

swer  thus  taken  is  considered  as  true         '^  Winterfield  v.  Mil.  &  St.  Paul  Ry. 
until  the  contrary  is  shown:    Ibid.  Co.,  29  Wis.  589. 

3  Winterfield  v.  MU.  &  St.  Paul  Ry. 
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chargeable  at  all,  can  only  be  chargjed  upon  the  precise  terras  of 
his  own  contract  or  transaction,  which  is  the  ground  of  his  in- 
debtedness, obligation  or  undertaking.  A  contract  to  pay  in,  or 
to  deliver,  property,  can  not  be  turned  into  a  monied  liability,  un- 
less for  default  in  delivery.  If  for  property  to  be  delivered  at  a 
place  outside  of  the  territorij,!  jurisdiction  of  the  court,  he  can 
not  be  compelled  to  deliver  at  a  different  place;  and  the  court 
not  having  extra-territorial  jurisdiction  to  pursue  the  thing,  and 
force  the  delivery  in  a  foreign  jurisdiction  where  deliverable,  can 
not,  as  a  result  thereof,  hold  either  the  garnishee  personally,  or 
get  hold  of  and  enforce  delivery  of  the  property.'  So,  if  the  gar- 
nishee proceeding  be  in  one  state,  and  the  property  in  another, 
then  the  proceeding  can  not  be  enforced,  for  the  want  of  juris- 
diction to  reach  the  property  by  the  power  of  the  court,  for 
though  by  answer  it  be  pointed  out,  yet  the  process  of  the  court 
can  neither  go  out  of  the  state  into  another  state  after  it,  nor  can 
the  court  compel  the  garnishee  to  bring  it  within  the  state,  so 
that  jurisdiction  may  attach  thereto.  The  proceeding  is  m  rem,, 
against  the  money,  thing  or  duty  for  which  the  garnishee  is 
liable  to  the  debtor  of  the  plaintiff;  and  if,  by  the  terms  of  the 
existing  contract,  obligation  or  duty,  express  or  implied,  the 
garnishee  be  not  bound  to  produce  the  property  into  the  state 
where  the  proceeding  is  pending,  then  he  can  not  be  forced  by 
the  court  to  do  so,  or  be  dealt  with  personally  by  pecuniary  judg- 
ment, or  other  coercion;  for  the  court  may  not  add  this  change  of, 
or  additional  burden  to,  the  existing  liability  of  the  garnishee." 
9.  Admissions  of  servants  of  the  company. — The  unsworn 
statements  of  mere  servants  or  employes  of  the  company,  as, 
for  instance,  engineers  and  others  in  its  employment,  are  not  ev- 
idence against  the  company  in  a  trial  on  garnishment,  it  not  be- 
ing shown  that  the  person  making  them  was  so  far  agent  of 
the  company  as  to  authorize  the  making  thereof.' 

'  Baltimore  &  Ohio  R.  R.  Co.,  Gar-  402;  Harris  ».  The  Somerset  &  Ken- 

nishee  of  Cent.  &  Ohio  R.  R.  Co.,  ».  nebec  R.  R.Co.,  47  Maine,  298;  Hol- 

Wheeler  et  al,  18  Md.  372;  Harris  ».  ton  v.  S.  Pacific  R.  R.  Co.,  Garnishee 

The    Somerset   &   K:ennebec    R.  R.  of  Miltemore  &  Patterson,  50  Mo. 

Co.,  47  Maine,  298;  Holton  v.  S.  Pa-  151.    And  see,    for  further  authori- 

cifio  R_.  R.  Co.,  Garnishee   of  Milte-  ties.  Ante,  No.  5  of  this  chapter, 

more  &  Patterson,  50  Mo.  151.  '  Baltimore  &  Ohio  R.  R.  Co.  v.  Gal- 

'  111.  Cent.  R.  R.  Co.  v.  Cobb,  48  El.  lahue's  admr.,  12  Gratt.  655. 
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And  though  the  admissions  be  by  one  authorized  to  mate 
such,  yet  they  must  l)e  of  the  res  gestce,  and  not  remotely  made  in 
reference  to  the  condition  of  the  transaction,  and  within  the 
scope  of  his  agency.' 

>  Virginia  &  Tenn.  R.  R.  Co.  v.      Sayers,  26  Gratt.  328. 


CHAPTEK  XXXII. 

NONSUIT. 

Section.  Section. 

Involuntary  nonsuit     .        .        .      1   |  Voluntary  nonsuit       .     '  .        .2 

'  1.  Involuntary  nonsuit. — In  some  of  the  states  the  enforce- 
ment of-  a  nonsuit  is  not  the  practice,  if  there  be  any  evidence 
tending  to  sustain  the  action.'  Yet  if  there  is  no  evidence  at 
all  tending  to  establisli  plaintiff's  case,  or  if  there  are  two  or 
more  essential  ultimate  facts  required  to  be  shown  in  order  to 
recover,  and  there  be  no  evidence  tending  to  establish  one  of  said 
facts,  it  is  not  only  the  province,  but  is  the  duty,  of  the  court 
to  directly  instruct  the  jury  how  to  find."  But  if  the  evidence 
tend  in  any  degree  to  establish  the  cause  of  action  as  to  such 
ultimate  fact,  the  question  is  to  be  left  to  the  jury.' 

In  others  of  the  states  the  rule  is,  that  where  the  evidence  is 
such  that  the  court  would  not  sustain  a  verdict  rendered  thereon 
against  the  defendant,  then  the  court  will  instruct  the  jury  how 
to  find,*  or  may  order  a  nonsuit  in  the  first  instance.' 

'  Muldowney  v.  111.  Cent.  R.  R.  Co.,  343. 

32  Iowa,  176;  Way  ».  111.  Cent.  R.  R.  » Muldowney  v.  111.  Cent.  R.  R.  Co., 

Co.,   85  Iowa,   585;    Bryan   v.    The  32  Iowa,  176;  Way  v.  111.  Cent.  R. 

Southwestern  R.  R.  Co.,  37  Geo.  26;  R.  Co.,  35  Iowa,  585.;  Hunkina  v.  Mil- 

Langhoff  V.   The  Mil.  &  Prairie  du  waukee  &  St.  Paul  Ry.  Co.,  30  Wis. 

CMen  Ry.  Co.,  19  Wis.  489;   Imhoff  559;  Chicago,   Rock  Island  &  Pacific 

V.  The  Chicago  &  Mil.  R.  R.  Co.,  22  R.  R.  Co.  v.  Doyle,   18  Kans.  58,  16 

Wis.  682;  Ellis  &  Morton  v.  The  Ohio  Am.  Ry.  Rep.  187. 

Life  Ins.  &  Trust  Co.,  4  Ohio  St.  645,  ^  Brown  v.  European  &  N.  Am.  Ry. 

646.  Co.,  58  Maine,  389;   Wilds  v.  Hudson 

' Muldowney  v.  The  111.  Cent.  R.  R.  River  R.  R.  Co.,  24  N.  T.  430;  Deyo  v. 

Co.,  32  Iowa,  176;  Way  v.  111.  Cent.  The  New  York  Cent.  R.  R.  Co.,  34  N. 

R.  R.  Co.,  35  Iowa,  585.     But  if  such  Y.  (7  Tiffany),  9;  Aycrigg  v.  The  New 

essential  facts,  so  omitted  to  be  prov-  York  &  Erie  R.  R.  Co.,  1  Vroom  (N. 

en,    are    afterward  "supplied   by  the  J.),  460;  Harper  v.  The  Erie  Ry.  Co., 

defendant,  the  error  is  thereby  correct-  3  Vroom  (N.  J.),  88;  New  Jersey  R. 

ed,  and  the  judgment  will  not  be  re-  R.  &  Trans.  Co.  v.  West,  4  Vroom  (N. 

versed  for  that  reason:    Atchison  &  J.),  431;    The  Central  R.  R.  Co.  v. 

Neb.  R.  R.  Co.  v.  Reecher,  24  Kans.  Moore,  4  Zabr.  830. 

228;  S.  C.  1  Am.  &  Eng.  R.  R.  Gas.  '  WUds  v.  Hudson  River  R.  R.  Co., 
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And  where  the  evidence  of  the  plaintiff,  in  an  action  for  dam- 
ages for  injury,  clearly  establishes  his  own  nogligence  contrib- 
uting directly  to  the  injury,  he  shonld  be  nonsuited.'  Upon  be- 
ing nonsuited,  however,  the  plaintiff  is  entitled  to  have  every- 
thing on  which  his  right  to  recover  depends,  and  which  the  evi- 
dence tends  to  prove,  regarded  as  established  by  the  testimony." 

2.  Voluntary  nonsuit. — The  legal  privilege  of  a  plaintiff  to 
submit  voluntarily  to  a  nonsuit  applies  as  well  to  railroad  cor- 
porations, suing  as  plaintiffs,  as  to  others;  and  the  like  conse- 
quences follow  as  in  other  cases  of  voluntary  nonsuit."  Thus 
a  railroad  corporation,  on  an  appeal  in  court  from  an  assess- 
ment of  its  right  of  way,  in  an  assessment  proceeding  insti- 
tuted by  itself,  may,  in  the  appellate  court,  where  the  trial  and 
assessment  is  by  law  to  be  de  novo,  voluntarily  submit  to  a 
nonsuit,  and  end  the  proceedings.  The  company  having  never 
appropriated  the  right  of  way,  or  paid  the  assessment  money 
found  below,  may  rightfully  submit  to  a  nonsuit,  or  dismiss  the 
proceeding,  but  does  so  at  its  own  cost.  The  result  is  to  leave 
the  company,  as  to  the  right  of  way,  in  the  same  position  as  if 
the  proceeding  had  never  been  commenced.  It  is  optional  with 
it,  in  such  case,  to  abandon  both  the  route  and  the  assessment 
proceeding,  or  to  abide  by  the  assessment,  pay  the  damages  and 
appropriate  the  land.* 

24  N.  Y.  430  f  Deyo  v.  The  New  York  461 ;  Owens  ».  Hannibal  &  St.  Joseph 
Cent.  R.  R.  Co.,  34  N.  Y.  (7  TifiFany),  R.  R.  Co.,  58  Mo.  386;  Dublin,  W. 
9;  WatkJns  v.  Atlantic  Ave.  R.  R.  &  W.  Ry.  Co.  v.  Slattery,  Law  Rep.  3 
Co.,  20  Hun,  237;  Pittsburgh  &  Steu-  App.  Cas.  1155,  Irish  Rep.  8  C.  L. 
benville  R.  R.  Co.  v.  Gazzam,  32  531,  and  10  C.  L.  256. 
Penn.  St.  340;  Brown  v,  European  &  '  Burlington  &  Missouri  R.  R.  Co. 
N.  Am.  Ry.Co.,  58  Maine,  384;  Bay-  v.  Sater,  1  la.  421;  Matter  of  Wash- 
ley  V.  Eastern  R.  R.  Co.,  125  Mass.  ington  Park,  56  N.  Y.  144;  North  Mo. 
62;  Bridges  v.  N.  London  Ry.  Co.,  R.  R.  Co.  v.  Lackland,  25  Mo.  515; 
Law  Rep.  7  H.  L.  213,  Law  Rep.  6  Q.  Walther  v.  Warner,  lb.  277;  City  of 
B-  377.  St.  Joseph  -v.  HamUton,  43  Mo.  282; 

■  McQuilken  v.  Central  Pacific  R.  R.  Dayton  &  Western  R.  R.  Co.  v.  Mar- 
Co.,  50  Cal.  7,  12  Am.  Ry.  Rep.  166;  shall,  11  Ohio  St.  497;  Mallard  v.  City 
Delaware,  Lackawanna  &  Western  R.  of  Lafayette,  5  La.  Ann.  112. 
R.  Co.  V.  TofFey,  38  N.  J.  525,  13  Am.  "Bait.  &  Susquehanna  R.  R. Co.  v. 
Ry.  Rep.  75;  Bonnell  v.  Delaware,  Nesbit  et  al.,  10  How.  395;  Burling^ 
Lackawanna  &  Western  R.  R.  Co.,  39  ton  &  Missouri  R.  R.  Co.  v.  Sater,  1 
N.  J.  189,  14  Am.  Ry.  Rep.  220.  Iowa,  421;  City  of  Chicago  v.  Barbi- 

2  Stone  V.  Chicago  &  Northwestern  an,  80  111.  482;  Wright  v.  Wisconsin 

E.  R.  Co.,  47  la.  82,  17  Am.  Ry.  Rep.  Central  R.  R.  Co.,  29  Wis.  341,  12 
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So,  in  an  ordinary  action,  the  plaintiff  corporation  may  take 
a  nonsuit  if  it  finds  itself  unable  to  maintain  its  cause;  and  if 
such  inability  be  occasioned  by  an  erroneous  ruling  of  the  court 
the  company,  upon  a  proper  showing,  will  be  allowed  to  rein- 
state the  cause,  and  have  the  order  of  nonsuit  set  aside.' 


Am.  Ry.  Rep.  201:  St.  Louis,  L.  &  D. 
R.  R.  Co.  V.  Wilder,  17  Kans.  239; 
Kansas  City  v.  Kans.  Pac.  Ry.  Co., 
18  Id.  331;  Leisse  v.  St.  Louis  &  Iron 
Mountain  R.  R.  Co.,  2  Mo.  App.  105; 
Rogers  v.  City  of  St.  Charles,  3  Id. 
41.  See  City  of  Baltimore  v.  Musgrave, 
48  Md.  272;  Peiten  v.  City  of  Milwau- 
kee, 47  Wis.  494.  But  after  confirma- 
tion of  the  report  of  commissioners  of 
appraisal,  it  can  not  be  done:  Rhine- 
beck  &  Conn.  R.  R.  Co.  v.  Radcliffe,  67 
N.Y.  242,  16  A  >%,Ry.  Rep.  74.  In  this 
case  it  was  doubted  whether  the  court 
had  power  to  set  aside  the  order  of 
confirmation  and  relieve  the  company, 
but  it  was  held  that  it  was  not  neces- 
sary, in  order  to  conclude  the  compa- 
ny from  abandoning  the  proceedings, 
that  it  should  have  become  invested 
with  the  title  to  the  land.  It  is  suffi- 
cient if  the  duty  of  the  company  to 
pay  the  award  is  absolute,  and  that 
thereupon  it  has  the  right  to  take 
the  lands.  And  in  such  case,  if  the 
company  refuse  to  file  the  commission- 
er's report,  the  court  will,  on  motion, 
order  it  to  be  done.  Under  the  stat- 
utes of  New  York  (Chap.  282,  Laws 
1854),  the  court  has  power  to  issue  a 
precept  to  collect  the  award,  on  fail- 
ure to  pay  the  same:  R.  &  C.  R.  R. 
Co.  V.  Radoliffe.  And  see  note  to  this 
case  in  16  Am.  Ry.  Rep.,  81  citing,  in 


support  of  the  principal  case,  Duncan 
V.  Mayor  of  Louisville,  8  Bush,  98; 
Clough  V.  Unity,  18  N.  H.  75;  In  re 
Water  Commissioners,  31  N.  J.  Law, 
78;  Vanwickle  v.  Camden  &  A.  R.  R. 
Co.,  14  lb.  162;  Levering ».  Phil.,  Ger- 
mantown  &  N.  R.  R.  Co.,  8  Watts  & 
Serg.  459;  Neal  v.  Pittsburgh  &  C.  R. 
R.  Co.,  31  Penn.  St.  19;  Davis  v.  North 
Penn.  R.  R.  Co.,  2  Phil.  Rep.  146.  The 
English  authorities  are  to  the  same 
effect:  Rex  v.  Hungerford  Market 
Co.,  4  Barn.  &  Ad.  .327;  Rex  v. 
Com'rs,  etc.,  lb.  333;  Potherby  v.  Met- 
ropolitan Ry.  Co.,  Law  Rep.,  2  Com. 
P.,  188;  Morgan  ».  Same,  Law  Rep.,  3 
C.  P.,  553.  See,  also,  Beale  v.  Penn. 
R.  R.  Co.,  86  Penn.  St.  509;  People 
V.  City  of  Syracuse,  78  N.  Y.  56.  And 
contra.  City  of  Chicago  v.  Barbian,  80 
111.  482;  Graff  v.  Baltimore,  10  Md. 
551;  State  v.  Graves,  19  lb.  351;  Gear 
a.  Dubuque  &  Sioux  City  R.  R.  Co.,  20 
la.  523;  Stacey  v.  Vermont  Cent.  R. 
R.  Co.,  27  Vt.  39;  State  v.  Hug,  44  Mo. 
116;  Bensley  v.  Mountain  Iiake  Wat- 
er Co.,  13  Cal.  306.  Other  authori- 
ties hold  there  can  be  no  nonsuit  after 
the  filing  of  the  location:  Old  Colony 
R.  R.  Co.  V.  Miller,  125  Mass.  1,  and 
authorities  there  cited. 

'  Leimer  v.  Pacific  R.  R.  Co.,  26  Mo. 
26. 


CHAPTER  XXXIII. 
NEW  TRIALS  IN  RAILROAD  CASES. 


Section. 
For  erroneous  rulings  of  the  court  1 
For  excessive  damages        .       .      2 


Section 
For  disregard  of  instructions  .  3 
For  verdict  against  the  evidence      4 


1.  For  erroneous  rulings  of  the  court. — Though  innch  is  left 
to  the  discretion  of  the  court  as  to  granting  or  refusing  new  tri- 
als, still  that  discretion  is  not  an  arbitrary  one,  but  is  governed 
by  the  known  principles  of  tlie  law  which  are  applicable  to  such 
cases.  If  these  are  overlooked  or  misunderstood,  and  a  new 
trial  refused  when.it  ouglit  clearly  to  have  been  granted,  the  rul- 
ing in  that  respect  will,  upon  error  or  appeal,  be  reversed.' 

So,  for  erroneous  rulings  of  the  law  on  points  arising  in  the 
trial,  and  erroneous  instructions  to  the  jury,  there  will  be  judg- 
ment of  reversal  and  a  new  trial  awarded,  if  tlie  party  ruled 
against  is  subjected  to  a  judgment;  but  an  opportunity  should 
first  be  given  for  correcting  the  error  in  the  same  court,  by  ex- 
ception, and  motion  for  a  new  trial;"  and  if  such  motion  be  over- 
ruled, a  formal  exception  must  be  taken.' 

The  refusal  of  a  new  trial  by  the  district  conrt,  on  the  trial  of 
an  appeal  from  the  assessment  of  compensation  for  a  right  of 
way,  is  such  a  final  order  as  an  appeal  lies  from,  in  Wisconsin, 
to  the  Supreme  Court.*     When,  in  such  case,  a  judgment  is  reu- 

'Lloydu.  Scott,  4Cr.  C.  C.  R.,  206.  Rep.  430.    In  case   no  exception   is 

"  Post;  Spencer  v.  St.  Paul  &  Sioux  taken,  however,  but  the  testimony  is 

City  R.  R.  Co.,  22  Minn.  29,  19  Am.  preserved  by  a  bill  of  exceptions,  the 

Ry.  Rep.  416.    Instructions  not  appli-  court  will  examine  it  as  to  exceptions 

cable  to  the  evidence,  though  abstract-  taken  to  the  instructions  and  evidence : 

ly  correct,  should  not  be  given  to  the  Ibid. 

jury:  Henderson «.  Chicago,  Rock  Isl-  ^The  Minnesota  Valley  R.  R.  Co.  ». 

and  &  Pacific  R.  R.  Co.,  43  la.  620,  14  Doran,  16  Minn.  230.  But  an  order  of 

Am.  Ry.  Rep.  484;  Clark  ».  St.  Louis,  a  district  court  of  Kansas,  vacating  a 

Kansas  City  &  Northern  Ry.  Co.,  64  judgment  rendered  on  default,  ie  not 

Mo.  440,  17  Am.  Ry.  Rep.  284.  final  where  the  suit  is  still  pending: 

»  Memphis  &  Charleston  R.  R.  Cp.  v  Kermeyer  v.  Kansas  Pacific  B^.  Co., 

Chastine,  54  Miss.  503,  17  Am.  Ry.  18  Kans.  215,  15  Am.  Ry.  Rep.  218. 

(732) 
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dered  in  the  case  appealed  from  upon  the  merits,  subsequent 
to  the  denial  of  the  motion  for  a  new  trial,  and  on  the  same  find- 
ing on  which  the  new  trial  is  asked,  and  an  appeal  be  also  taken 
therefrom,  then  if  the  order  denying  tlie  new  trial  be  by  the  ap- 
pellate court  reversed,  the  judgment  in  chief  will  be  set  aside 
by  the  appellate  court,  at  the  same  time  of  reversing  the  order 
denying  the  new  trial.' 

The  giving  of  an  erroneous  instruction  is  not  cured  by  an  ad- 
ditional instruction  explaining  or  qualifying  the  erroneous  one. 
The  erroneous  one  should  be  withdrawn,  and  proper  instructions 
in  lieu  thereof  be  given  to  the  jnry,  if  necessary;  and  if  not 
withdrawn,  and  there  be  a  verdict  against  the  party  to  whose 
prejudice  the  error  may  have  had  an  influence,  judgment  should 
be  arrested  and  a  new  trial  ordered;  or  if  not  arrested,  on  proper 
application,  then  judgment  will  be  reversed  in  the  appellate 
court,  and  a  new  trial  awarded." 

But  when  the  charge  of  the  court,  though  erroneous,  is  so  only 
in  agpeculative  matter,  which  could  not  have  any  practical  influ- 
ence as  to  the  verdict,  the  court  will  not  set  the  verdict  aside 
and  award  a  new  trial  for  such  error." 

The  grounds  on  which  a  new  trial  is  asked  must  be  specific- 

1  The  Minnesota  Valley  R.  R.  Co.  v.  tion  to  the  juiy  to  disregard  it:  Henry 

Doran,  15  Minn.  230.  v.  Southern  Paciflc  R.  R.  Co.,  50  Cal. 

^Imhoff  V.  The  Chicago  &  Mil.  Ry.  176,  12  Am.  Ry.  Rep.  168;  Penns  1- 

Co.,  20Wis.  344;  Planagail  v.  C.  &  vania  Co.  v.  Roy,  102U.  S.  451;  S. 

N.  W.  Ry.  Co.,  45  Wis.  98,  18  Am.  C.  1  Am.  &  Eng.  R.  R.  Cas.  225. 

Ry.  Rep.  73;    Pittsburgh,  Cincinnati  Not  so,   however,    when    the    effect 

&    St.   Louis  Ry.  Co.  v.  Krouse,  30  of    such    erroneously    admitted    evi- 

Ohio  St.  222,  15  Am.  Ry.  Rep.  298.  dence  is  to  impair  the  effect  of   the 

But  see  Central  R.  R.  Co.  v.  Mitchell,  testimony  of  a  principal  witness  as  to 

63  Ga.  173;    S.  C.  1  Am.  &  Eng.  R.  other  facts:  Huntingdon  &  Broad  Top 

R.   Cas.   145.     And  so  a   new  trial  Mt.  R.  R.  &  Coal  Co.  v.  Decker,  S2 

should  be  granted  for  wrong  instruc-  Penn.  St.  119,  15  Am.  Ry.  Rep.  425. 
tions,  although  subsequently  corrected         ^  Howell  v.  The  St.  Charles  Street 

(but  not  withdrawn)  by  the  court,  if  R.  R.  Co.,  22  La.  An.  603;  Georgia  R. 

the  subject  be  so  left  of  doubtful  mean-  R.  &  B.  Co.  v.  Scott,  37  Ga.  94;  Bos- 

ing  as  to  be  liable  to  mislead  or  confuse  ton  v.  Ga.  R.  R.  Co.,  63  Ga.  164;  S.  t!. 

the  jury:    Pendleton  Street  R.  R.  Co.  1  Am.  &  Eng.  R.  R.  Cas.  629.    The 

V.  Stallmann,  Adm'r,  22  Ohio  St.  1;  charge  must  be  incoi-porated  in  the 

Chica,go,  Burlington  &  Quincy  R.  R.  record,  otherw.se  it  will  be  presumed 

Co.  V.  Payne,  49  111.  499.     But  the  er-  to  be  correct:    Robinson  v.  H.  &  T. 

roneous  refusal  to  strikeout  testimony  Cent.  Ry.  Co.,  46  Tex.  540,  13  Am. 

will  be  cured  by  a  subsequent  instruc-  Ry.  Rep.  303. 
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ally  stated.  Thus,  where  it  is  asked  because  of  the  admission 
of  incompetent  and  irrelevant  evidence  of  a  certain  witness, 
without  specifying  what  evidence,  its  refusal  will  not  be  error.' 
And  "error  of  law,  which  occurred  at  the  trial,  and  was  except- 
ed to  at  the  time  by  the  defendant,"  is  also  too  general  and  in- 
definite as  an  assignment  of  error." 

The  act  of  the  court  in  passing  upon  a  demurrer,  or  suppress- 
ing a  deposition,  may  be  cause  for  a  new  trial,  but  it  must  be 
stated  below.' 

2.  For  excessive  damages. — Although  in  cases  of  tort  a 
greater  degree  of  latitude  in  reference  to  damages  is  l^ft  to  a 
jury  than  in  cases  not  involving  any  actual  wrong  or  tortious 
act,  yet  a  court  will  always  interfere  when  it  is  apparent  that 
the  amount  ibund  is  grossly  excessive.*  And  therefore,  in  an  ac- 
tion for  expelling  plaintiff  from  the  cars  of  a  railroad  company, 
without  other  wrong,  at  a  point  twelve  miles  short  of  his  desti- 
nation, and  five  miles  from  the  place  of  his  embarkation,  it  was 
held  that  five  hundred  dollars  was  excessive,  and  that  one  hun- 
dred would  have  been  ample  compensation;  and  that  a  new  trial 
would  be  granted  unless  a  remittitv/r  was  entered  for  the  .excess.' 

As  a  general  rule,  courts  of  justice  will  not  review  the  finding 
of  a  jury  in  actions  of  tort  as  to  the  mere  matter  of  the  amount 
of  the  verdict;'  yet  it  is  their  duty  to  do  so,  by  an  equally  im- 

'  Jeffersonville,  Madison  &  Indian-  Am.  Ry.  Rep.  166. 

apolis  R.  R.  Co.  v.  Riley,  39  Ind.  568,  ^Tarbell  v.  The  Cent.  Pacific  R.  R. 

10  Am.  Ry.  Rep.  325.    And  it  is  not  Co.  of  California,  34  Cal.  616;  Turner 

error  to  exclude  evidence  admissible  v-  The  North  Beach  &  Mission  R.  R. 

for  one  purpose,  if  offered  for  another:  Co.,  34  Cal.  594;    Morris    &    Essex 

Ibid.;  Waco  Tap  R.  R.  Co.  v.  Shirley,  R.  R.  Co.  v.   Bonnell,  5  Vroom,  474; 

45  Tex.  355,  13  Am.  Ry.  Rep.  233.  Nutter  v.  Junction  R.  R.  Co.,  13  Ind. 

And  the  rule  is  the  same  as  to  an  ap-  479.  The  objection  must  be  first  taken 

plication  to  strike  out  testimony :  Hen-  in  the  court  below;    Spencer  v.  St. 

ry  u.  So.  Pac.  R.  R.  Co.,  s!<pra.   Such  Paul  &  Sioux  City  R.R.  Co.,  22  Minn, 

an  objection  can  not  be  made  for  the  29,  19  Am.   Ry.  Rep.   416.    And  so 

first  time  in  the  Supreme  Court: /6t(Z.  in  cases  where  there  is  an  exce  sive 

^Pittsburgh,  Cincinnati  &  St.  Louis  finding,  owing  to  a  miscalculation  in 

Ry.  Co.  V.  Hennigh,  39  Ind.  509,  10  making  up  the  amount,  a  new  trial 

Am.  Ry.  Rep.  414,  will  be  granted:    Nutter  v.  The  Junc- 

'J.,  M.  &  I.  R.  R.  Co.  V.  Riley,  su-  tion  R.  R.  Co.,  13  Ind.  479. 

pra.    And  so  an  objection  to  the  ju-  '  Tarbell  v.  The  Cent.  Pacific  R.  R. 

risdiction  of  a  justice  must  be  first  Co.  of  California,  34  Cal.  616. 

made  before  him:  South  &  North  Ala.  'Terre  Haute,  Alton  &  St.  Louis  R. 

R.  R.  Co.  V.   Brown,  53  Ala.  651, 13  R.  Co.  v.  Vanatta,-21  111.  188. 
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perious  rule,  when  the  finding  is  so  grossly  unjust  and  dispro- 
portionate as  to  make  it  manifest  tliat  the  jnry  have  acted  from 
prejudice,  or  else  from  a  clear  misapprehension  of  their  duty 
and  the  facts  of  the  case.  As  where  a  person  is  put  off  the  cars 
between  stations,  for  a  cause  for  which  he  might  rightfully  be 
put  off  at  a  station,  and  without  a  showing  of  any  special  injury, 
and  a  verdict  of  one  thousand  dollars  was  rendered;  the  court 
held  that  the  verdict  be  set  aside  as  grossly  excessive,  and  that 
there  be  a  new  trial.' 

And  so  a  new  trial  will  be  awarded  where  a  verdict  for  four 
hundred  and  fifty  dollars  is  rendered  against  a  company  for 
ejecting  a  passenger  from  the  cars  at  a  place  between  stations, 
if  the  passenger  wantonly  refuses  to  pay  fare,  and  insists  on 
riding  free.  In  such  case  the  verdict  is  grossly  excessive. 
Nominal  damages  only  are  allowable  to  a  plaintiff  under  such 
circumstances,  if  no  more  be  done  than  simply  to  eject  the 
party  from  the  cars,  and  no  indignity  or  abuse  be  unnecessarily 
inflicted  upon  him." 

In  case  of  a  verdict  against  a  railroad  company  for  injury  to 
live  stock  at  a  depot,  or  other  place  where  the  company  have  no 
right  to  fence,  where  there  is  no  proof  of  negligence  or  willful- 
ness as  to  the  infliction  of  the  injury,  on  the  part  of  defendants, 
its  servants  or  agents,  the  verdict  will  be  set  aside  and  a  new 
trial  granted.'  And  so  likewise,  if  judgment  be  rendered  on  the 
verdict,  the  same  will  be  reversed,  upon  a  proper  showing  of  the 
facts  and  circumstances,  in  the  Supreme  Coixrt.* 

Likewise,  if  the  circumstances  indicate  that  a  verdict  is  given  un- 
der the  influence  of  passion  or  prejud'ice,  it  will  be  set  aside  and  a 
new  trial  will  be  ordered.''  And  so,  in  Chicago  &  Eock  Island  Eail- 
road  Company  v.  McKean,  40  111.  218,  a  verdict  for  five  thousand 
eiglit  hundred  and  seventy -five  dollars  was  set  aside  as  excessive, 
and  the  court  ordered  a  new  trial,  where  the  property  loss  was  not 

'Terre  Haute,  Alton  &  St.  Louis  R.  35  lewa,  191. 

R.  Co.  V.  Vanafcta,  21  111.  188.  "Plaster  v.    The  lU.  Cent.   R.   R. 

2  Chicago  &  Alton  R.  R.  Co.  v.  Rob-  Co.,  35  lovsra,  449;  Cleaveland  v.  Chi.  & 

arts,  40  111.  503.  N.W.  R.  R.  Co.,  85  Iowa,  220;  Flattes 

'  Plaster  v.  The  111.  Cent.  R.  R.  Co.,  v.  CM.,  Rock  Isl'd  &  Pacific  R.  R.  Co., 

85  Iowa,  449;  Cleaveland  v.  Chi.  &  N.  35  Iowa,  191. 

W.R.R.  Co.,  35  Iowa,  220;  Flattes  a.  "Union  Pacific   Ry.  Co.  v.  Hand, 

Chi.,  Rock   Isl'd  &  PacificR.  R.  Co.,  7  Kansas,  380,  383. 
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to  exceed  four  hundred  dollars,  and  the  personal  injury  was  a  slight 
one,  by  which  plaintiff  lost  a  small  part  of  his  foot,  not  amount- 
ing, in  the  opinion  of  medical  men,  to  a  permanent  disabling  of 
plaintiff.  There  was  also  evidence  of  medical  service,  nursing, 
and  other  expenses  attendant  on  the  healing  of  plaintiff 's  injuries; 
but  the  court  regarded  the  finding  as  grossly  excessive,  notwith- 
standing these  additional  grounds  of  damage.  In  illustration  of 
the  case,  the  court  say:  "  This  verdict  gives  appellee  a  small  for- 
tune, the  interest  on  which,  at  legal  rates,  would  amount  to  near 
six  hundred  dollars  a  year,  and  he,  at  the  same  time,  able  to  at- 
tend to  almost  all  kinds  of  ordinary  business.  What  justice  is 
there  in  it? "  (P.  242.)  The  court  then  advert  to  the  fact  that  if 
death  had  ensued,  five  thousand  dollars  is  all  that  coald  have  been 
given,  under  the  statute,  while  a  greater  sum  is  given  for  a  mere 
injury,  coupled  with  a  small  loss  of  property;  and  add  that  "At 
first  blush,  it  (the  verdict)  seems  to  be  the  result  of  passion  and 
prejudice,  and  not  of  cool  determination,  and  it  must  be  set 
aside."    (P.  243.) 

In  actions  by  parents,  for  damages  occasioned  by  causing  the 
death  of  their  minor  child,  the  measure  of  damages  is  the  pecu- 
niary loss.  Where  this  has  been  estimated  at  an  excessive 
amount,  and  judgment  rendered  therefor  in  the  court  below,  the 
supreme  or  appellate  court  will  simply  arrest  the  judgment,  and 
order  a  new  trial  to  be  had  below.'  It  will  not  affirm  the  judg- 
ment for  the  amount  by  it  deemed  just,  upon  the  plaintiff  remit- 
ting the  excess  in  the  Supreme  Court.''  In  such  cases  there  is  no 
absolute  arbitrary  rule  of  damages ;  nor  are  the  jury  left  to  their 
own  will  or  caprice;  but  they  must  be  gnided  by  such  proof,  and 
there  must  be  such,  as  shows  some  sort  of  just  expectations  of  as- 
sistance, service  or  aid  from  the  deceased  to  the  parents,  in  case 

'  Potter,  adm'r,  v.  The  Chicago  &  N.  Eockford,  Rock  Island  &  St.  Louis  R. 

Western  Ry.  Co.,  21  Wis.  372;   Same  R.  Co.  v.  Delaney,  8?  111.  198. 

V.  Same,  22  Wis.  615.   And  as  the  parr  ^  Potter,  adm^r,  v.  The  Chicago  &  N. 

ent  has  no  legal  claim  to  the  service  of  Western  R.  R.  Co.,  22  Wis.  615.    Un- 

the  child  after  arriving  at  its  majority,  lefts  a  portion  of  the  judgment  be  ille- 

therefore,  to  recover  for  expectations  gal,  a  remitter  and    aflBrmance   is  not 

after  that  time,  the  dependent  or  in-  allowable,  but  the  case  will  be  refeired 

digent   condition  of  the  parent  must  back   for    a  jury: /&.,  and    Nudd  i\ 

be  shown:  21  Wis.  372;  Penn.  R.  R.  Wells,  11  Wis.  415;  Cromwell  v.  Wil- 

Co.  V.  Zebe,  33  Penn.  St.    318;  Telfer  kinson,  18  Ind.  369;  Odlin  v.  Gove,  41 

V.  Northern  R.  R.  Co.,  1  Vroom,  188;  N.  H.  478. 
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the  deceased  had  not  come  to  death  in  the  manner  and  time  shown 
in  the  proceedings.'  For  the  death  of  a  female  child  of  the  age  of 
ten  years,  three  thousand  seven  hundred  and  seventy-five  dollars 
was  deemed  excessive  to  the  amount  of  all  over  $2,000,  and  a  new 
trial  ordered,  by  the  Supreme  Court  of  Wisconsin,  in  the  case 
above  cited  from  22  Wisconsin." 

But  in  a  case  where  the  verdict  was  eleven  hundred  and  fifty 
dollars,  damages  for  putting  a  passenger  off  a  freight  train  be- 
tween stations,  fdr  no  other  reason  than  not  having  a  ticket,  where 
the  rules  prohibited  freight  trains  from  carrying  passengers  who 
had  no  tickets,  the  court  refused  to  arrest  judgment  and  grant  a 
new  trial  for  excessive  damages:  it  appearing  that  the  passenger 
was  in  a  very  feeble  state  of  health,  and  that  his  disease  was 
greatly  aggravated  by  the  occurrence,  and  the  necessary  exertion 
of  walking.     The  Supreme  Court  affirmed  the  judgment.' 

Though  it  is  inexcusable  negligence  for  a  railroad  company  to 
run  its  train  with  unslacked  speed  past  a  depot  at  which  there  is 
« no  watchman,  and  at  which  cattle  habitually  come,  attracted  by 
the  corn  usually  scattered  there  from  trains,  yet  five  thousand 
dollars  damages,  found  by  a  jury  for  a  very  slight  injury  to  a  pas- 
senger, occasioned  by  such  negligence,  and  by  running  over  a  cow 
at  the  station,  are  so  excessive  in  their  nature  as  to  require  the 
verdict  to  be  set  aside,  and  a  new  trial  to  be  awarded.* 

The  rule  in  Illinois  is,  that  a  new  trial  in  actions  of  tort  will 
not  be  granted  on  account  of  excessive  damages  found  by  a  jury, 
unless  there  be  reason  to  believe  the  jury  acted  under  prejudice, 
passion  or  mistake.' 

3.  For  disregard  of  instructions. — The  jury  are  bound  to 
take  the  law,  and  to  act  on  it,  as  laid  down  by  the  court  in  the 
instructions;  and  if,  in  the  verdict,  they  assume  to  act  otherwise, 
and  find  contrary  thereto,  the  remedy  is  by  application  for  a 
new  trial,  which  in  such  cases  will  be  granted." 

4.  For  verdict  against  the  evidence. — Although  the  jury  are 
the  judges  of  the  evidence,  and  new  trials  are  rarely,  if  evef, 

'Potter,    adm'r,  v.   The  Chi.  &  N.  « Chi.,  Eocklsl'd  &  Pacific R.  R. Co 

Western  R.  R.  Co.,  22  Wis.  615.  v.  McAra,  62  111.  296. 

'Potter,    adm'r,  «).  Chicago    &   N.  ' Chicago  &  Alton  R.  R.  Co. ».  Pon- 

WesternR.  R.  Co.,  22  Wis.  615.  drom,  51  111.  333,  341. 

*I11.   Cent.  R.  R.  Co.  v.  Sutton,  53  '     «  Chesapeake  &  Ohio  Canal  Co.  v. 

111.  397.  Knapp,  9  Pet.  541. 
47 
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granted,  wliere  there  is  a  conflict  of  evidence  of  the  parties,  and 
nothing  appears  to  indicate  a  mistake  on  the  part  of  the  jury, 
or  any°abuse  of  their  powers,'  yet  where  the  verdict  is  palpably 
contrary  to  the  weight  of  the  evideiice,  a  new  trial  will  be 
granted."  Bat  where  the  verdict  is  set  aside  by  the  trial  court 
(or  in  Iowa  by  the  General  Term  on  motion  reserved),  on  the 
ground  that  it  is  against  the  evidence,  it  will  require  a  stronger 
showing  to  justify  the  interference  of  the  Supreme  Court,  than 
where  a  new  trial,  asked  for  on  the  same  ground,  has  been  re- 
fused.' 

But  where  the  order  of  the  lower  court  overruling  a  motion 
for  a  new  trial  on  such  ground,  is  made  jjro/orma,  and  does  not 
approve  or  disapprove  the  verdict,  the  Supreme  Court  will  or- 
der to  be  done  in  the  case  what  it  thinks  the  lower  court  should 
have  done;  and  if  the  verdict  is  not  sustained  by  the  evidence, 
will  order  it  set  aside,  and  a  new  trial  will  be  granted.* 

Where  negligence  is  in  issue  as  a  question  of  fact,  a  new  trial 
may  be  granted,  as  in  other  cases,  for  insufBcient  evidence,  or 
because  the  verdict  is  contrary  to  the  evidence.* 


1  Wilkinson  v.  Greely,  1  Curt.  C. 
C.  R.,  63;  .Johnston  ».  Hams,  1  Cr., 
C.  C.  R.,  257;  Union  Pm.  Ry.  Co.  v. 
Coldwell,  5  Kansas,  82;  Donaldson  v. 
The  Miss.  &  Missouri  R.  R.  Co.,  18 
Iowa,  280;  111.  Central  R.  R.  Co.  v. 
Hays,  19  111.  166;  Chi.  &  Rook  laid. 
R.  R.  Co.  V.  Crandall,  41  111.  234; 
Chicago  &  Northwestern  R.  R.  Co.  ». 
Williams,  44  111.  176;  Toledo,  Peoria 
&  Warsaw  Ry.  Co.  ».  Hogle,  55  111. 
212;  Toledo,  Peoria  &  Warsaw  Ry. 
Co.  V.  Firth,  60  111.  451;  Hinkle  v. 
Lake  Superior  &  Mississippi  R.  R.  Co., 
18  Minn.  297.  It  is  the  same  in  trials 
of  issues  of  fact  by  jury  in  mandamus 
proceedings:  People  ex  rel.  v.  Supvr., 
etc.,  of  Waynesville,  88  111.  469,  21 
Am.  Ry.  Rep.  339.  The  refusal  of  the 
trial  court  to  set  aside  the  verdict  on 
such  ground  can  not  bo  re-cxaminod 
on  a  writ  of  error:  Kansas  Pacifie  Ry. 
Co.  V.  Twombly,  3  Col.  125,  21  Am. 
Ry.  Rep.  447. 

"  Zantzinger  v.  Weightman,  2  Cr. 


C.  C.  R.,  478;  Lloyd  v.  Scott,  4  Cr.  C. 
C.'R.,  206;  Bergert  &  brother  v.  Da- 
venport City  Ry.  Co.,  84  Iowa,  571; 
Webb  V.  The  Portland  &  Kennebec 
R.  R.  Co.,  57  Maine,  117;  Columbus. 
Chicago  &  Indiana  Central  Ry.  Co.  v. 
Troesch,  57  III.  155;  Chicago  &  Alton 
R.  R.  Co.  II.  Purvines,  58  111,  38;  Smith 
V.  Chicago,  Milwaukee  &  St.  Paul  Ry. 
Co.,  42  Wis.  520,  15  Am.  Ry.  Rep. 
168.  The  objection  must  be  fii'st 
made  in  the  court  below:  Spencer  «. 
St.  Paul  &  Sioux  City  R.  R.  Co.,  22 
Minn.  29,  19  Am.  Ry.Rep.  416. 

*  Jenkins  ».  Chicago  &  North- 
western R.  R.  Co.,  32  la.  97,  10  Am. 
Ry.  Rep.  44.  See,  as  to  instructions 
concerning  the  preponderance  of  eyi- 
dence,  Atchison,  Topeka  &  Santa 
FcR.  R.  Co.  0.  Retford,  18  Kans. 
245,  15  Am.  Ry.  Rep.  278. 

■*  Leavenworth,  Lawrence  &  Galves- 
ton R.  R.  Co.  V.  Cook,  18  Kans.  261, 
15  Am.  Ry.  Rep.  350. 

'  Central  R.  R.  &  Banking   Co.   v. 
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The  mere  fact  that  there  was  enough  evidence  in  plaintiff's 
favor  so  that  the  court  could  not  order  a  nonsuit,  does  not  es- 
tablish an  abuse  of  discretion  in  granting  a  new  trial  after  a 
verdict  for  the  plaintiff,  even  where  the  defendant  offered  no  ev- 
idence.' Where  the  verdict  is  not  perverse,  the  moving  party 
should  be  compelled  to  pay  the  costs  of  the  first  trial  before 
being  granted  another.' 

Kenney,  58  Ga.  485, 16  Am.  Ry.  Rep.      Ry.  Co.,  49  Wis.   352,  S.  C.  1   Am.  & 
131.  Eng.  R.  R.  Gas.  61. 

'  Jones  V.  Chicago  &   Northwestern         "  Jones  v.  C.  &  N.  W.  Ry.  Co. 


